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Ad  entry  by  an  administrator  in  his  account  book,  under  the  head  of  an 
inventory  of  the  effects  of  the  estate,  of  money  deposited  in  bank 
by  the  intestate,  and  withdrawn  t>y  him,  under  authority  of  his  let- 
ters, does  not  prevent  him  from  chiiming  the  money  as  his  own;  nor 
is  he  concluded  by  a  declaration  of  the  intestate,  made  in  her  life- 
time, in  his  absence,  inconsistent  with  his  title. 

In  proceedings  against  an  administrator,  to  compel  him  to  account,  his 
testimony  concerning  transactions  and  conversations  with  the  intes- 
tate, called  out  by  the  moving  party,  cannot  be  stricken  out  or  disre- 
garded upon  the  latter's  motion,  though  otherwise  if  it  had.  been, 
oifered  by  the  administrator,  and  objected  to  at  the  time.  « 
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Crowe  v.  Brady. 

In  the  matter  of  the  accounting  o/"  Thomas  B.  Brady, 
as  administrator y  d-c,  of  Catherine  Brady, 
deceased. 

The  death  of  ono  who  has  deposited  moneys  in  his  name,  as  trustee  for 
another,  docs  not  constitute  the  trust  funds  assets  of  decedent's  es- 
tate; at  most,  it  would  devolve  the  trust  upon  decedent's  representa- 
tive, and  the  surrogate's  court  has  no  autliority  to  call  him  to  ac- 
count as  trustee,  for  the  administration  of  that  trust. 

An  entry  by  an  administrator  in  his  account  book,  under  the  head  of  au 
inventory  of  the  effects  of  the  estate,  of  money  deposited  in  bank 
by  the  intestate,  and  withdrawn  by  him,  under  authority  of  his  let- 
ters, does  not  prevent  him  from  claiming  the  money  as  bis  own;  nor 
is  he  concluded  by  a  declaration  of  the  intestate,  made  in  her  life- 
time, in  his  absence,  inconsistent  with  his  title. 

In  proceedings  against  an  administrator,  to  compel  him  to  account,  his 
testimony  concerning  transactions  and  conversations  with  the  intes- 
tate, called  out  by  the  moving  party,  cannot  be  stricken  out  or  disre- 
garded upon  the  latter's  motion,  though  otherwise  if  it  had.  been, 
offered  by  the  administrator,  and  objected  to  at  the  time.  « 
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The  inteslate,   at  the  lime  of  her  death,  possessed,  besides  other  prop- 
erty,  certain  moneys  dei)osited  in  savings  banks  in  her  own   name, 
individual ly»  and  in  trust  for  her  several  children.    Upon  an  appli- 
cation by  one  of  the  children  to  compel  her  father,  the  administrator, 
to  account  for  these  moneys,  the  evidence  showed  that   they  were 
derived    exclusively  from  his   earnings,  and  that  he   had  delivered 
them  to  the  intestate,  as  his  agent,  to  deposit  the  same  in  trust ;  that 
ihc  had  withdrawn  tUc  moneys  from  bank  through  the  iiystrument- 
rnlity  of  his  letters,  making  an  entry,  in  an  account  book,  of  the  rc- 
'Ceipt  (hereof,  :is  of  a  portion  of  the  effects  of  the  intestate,  and  had 
^re-depositcd  a  portion  in  his  own  name,  as  trustee  for  certain  of  the 
•children,   but  subsequently  withdrew  the    amounts  and  claimed  to 
have  expended  the  moneys  for  the  support  and  maintenance  of  the 
^  children.      Held,   that  the  husband,  by  the  mere  delivery  of    these 
moneys  to  his  wife,  did  not  divest  himself  of  his  title  thereto,  and 
Chat  iic  wjis  not  estopped  from  claiming  title  by  the  entry  in  his 
account  l}Qok.  nor  by  procuring  the  moneys  tliFough  the  instrument- 
ality of  his  letters. 

Jldd,  also,  that  upon  the  petitioner's  own  theory,  the  moneys  claimed  by 
the  children  did  not  constitute  assets  of  the  intestate's  estate,  for  which 
the  administrator,  as  such,  could  be  called  to  account  in  the  surrogate's 
court,  but  that  their  remedy  w<*is  an  action  against  the  husband,  for 
conversion. 

\  R.  8.,  780,  §  68,  and  the  conflict  between  Bunn  v,  Vaughan  (3  Keye$y 
845);  Kane  c.  Gott  (34  Wend.^  641);  Savage  t,  Bumham  (17  N.  F.  561), 
and  Curtis  v.  Smith  {Q^Barb.,  9),  as  to  the  application  of  that  section  to 
personal  estate,  commented  upon. 


Application  by  one  of  the  children  of  decedent 
and  the  administrator,  to  compel  the  latter  to  account 
as  such  administrator. 

The .  petition  of  Catherine  A.  Crowe,  one  of  the 
children  of  decedent  and  the  administrator,  alleged  the 
^eath  of  decedent,  December  12,  1867,  seized  and  pos- 
sessed of  No.  204  Henry  street  in  New  York  city, 
worth  $12,000,  and  personal  property  consisting  in  part 
of  $3,333,  deposited  in  banks ;  that  the  administrator 
received  letters  February  6,  1868,  and  that  he  had 
failed  to  account;  and  prayed  for  an  accounting. 

In  answer  to  the  petition,  the  administrator  denied 
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that  any  property  of  the  decedent  had  come  into  his 
hands  as  administi'ator,  and  alleged  that  the  money 
referred  to  in  the  -  petition  belonged  to  him ;  that  de- 
cedent left  six  children,  and  that  he  had  expended 
said  moneys,  and  others  of  his  own  in  addition,  for  their 
support. 

The  matter  thus  put  iti  issue  was  referred  to  A.  S. 
Snllivan,  Esq.,  the  order  of  reference,  though  absolute, 
being  regarded  as  a  reference  by  authority  of  L.  1870, 
ch.  339,  §  6,  and  as  subject  to  the  confirmation  of  this 
court. 

The  referee  returned  the  testimony  taken  by  him  and 
filed  his  report. 

The  following  is  a  portion  of  the  testimony,  deemed 
material  to  be  inserted  here  : 

Thomas  B.  Brady,  the  administrator,  being  called 
by  petitioner  and  sworn,  testified  that  no  property 
came  into  his  hands  as  administrator ;  that  the  prop- 
erty did  not  belong  to  decedent,  but  was  intrnsted  to 
her  as  his  agent  to  deposit  in  the  banks,  and  that  she 
made  the  deposits  under  his  instructions  for  the  benefit 
of  the  children ;  that  he  presented  an  order  from  the 
Surrogate,  and  drew  out  the  money  from  the  banks ; 
that  he  gave  instructions  to  deposit  the  money  in  the 
names  of  his  children,  for  the  purpose  of  drawing  full 
interest ;  that  when  he  drew  it,  it  was  transfeiTed  to  his 
name  in  trust  for  his  children,  so  that  he  could  draw 
it  out,  and  use  it  for  their  wants  ;  that  he  instructed 
decedent  to  deposit  the  money  in  her  name,  and  in 
the  children's  names,  so  that  it  would  draw  the  most 
interest,  as  sums  under  $500  drew  one  per  cent,  more 
than  larger  sums  ;  that  he  drew  out  part  of  the  moneys 
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for  the  necessities  of  his  children,  but  that  he  had  no 
idea  how  much,  as  the  accounts  had  been  stolen,  and 
after  stating  the  names  and  ages  of  his  children,  he  tes- 
tified that  his  best  recollection  was  that,  when  he 
balanced  his  accounts  in  1872,  he  had  expended  $5,400 
for  his  children ;  that  his  books  and  vouchers  of  such 
outlay  were  stolen  ;  that  he  was  married  to  decedent  in 
1851,  and  was  engaged  with  Lyelle,  Polhemus  &  Ca» 
from  1847  to  1871,  and  made  large  earnings,  saving 
several  hundred  dollars  every  year,  which  his  wife 
invested  for  him,  as  he  had  no  time  to  attend  to 
it ;  that  when  he  saved  money  he  took  it  home  and 
delivered  it  to  decedent  to  deposit  to  the  best  advan- 
tage in  the  savings  banks ;  that  from  1851  to  1865  he 
saved  enough  money  to  buy  204  Henry  street,  which 
was  purchased  with  his  earnings ;  that  from  1865  he 
saved  $3,000  or  «iore,  and  delivered  it  from  time 
to  time  to  his  wife  to  deposit  as  aforesaid ;  that  all 
the  money  deposited  by  his  wife  in  her  name,  and 
that  of  the  children,  was  earned  and  saved  by  him, 
and  no  part  of  it  belonged  to  her,  or  the  children  ; 
that  when  he  mairied  his  wife  he  had  no  property,  nor 
did  she  inherit  any  afterwards  ;  that  she  superintended 
his  household  as  his  wife. 

Mrs.  Ann  C.  Pi  rzpa trick,  being  sworn  for  peti- 
tioner, testified  that  she  knew  decedent,  and  saw 
savings  bank  books  in  her  possession ;  that  decedent 
kept  those  books  in  a  pocket  sewed  on  her  flannel 
skirt  on  her  person ;  that  the  administrator  called  upon 
witness  after  the  death  of  his  wife,  and  inquired  where 
the  books  were,  and  witness  told  him,  in  the  flannel 
skirt,  :and  where  it  was  to  be  found ;  that  decedent  said 
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she  was  putting  money  in  for  the  children's  benefit,  when 
she  was  going  to  the  bank  at  one  time. 

This  latter  evidence  was  objected  to  as  incompetent 
and  as  hearsay.  The  objection  was  overruled  by  the 
referee,  and  the  evidence  received. 

On  cross-examination,  witness  testified  that  this 
occurred  several  years  before  decedent's  death ;  that 
she  went  with  decedent  to  the  bank  on  that  occasion  ; 
that  she  did  not  i*efer  to  any  particular  bank. 

Thomas  B.  Brady  testified  in  his  own  behalf  to  his 
keeping  books  of  account  of  the  expenditures  of  his 
children,  and  stated  their  disappearance  and  his  search 
for  them,  and  that  he  had  vouchers  for  his  disburse- 
ments, which  also  disapi>eared,  and  could  not  be 
found  ;  that  the  bank  books  of  his  wife  were  kept  in  a 
satchel  in  a  trunk  in  her  sleeping  apartments,  and 
after  her  death  they  were  kept  in  the  same  place ;  and 
contradicted  Mrs.  Fitzpatrick  as  to  their  being  in 
decedent's  flannel  jskirt,  and  that  he  called  upon  her 
respecting  the  books ;  that  when  he  handed  the  money 
to  his  wife  to  deposit  he  would  tell  her  on  what 
account  to  deiposit,  and  if  any  of  the  accounts  were 
full,  he  would  instruct  her  to  oi:>en  new  ones,  and  gave 
her  the  name,  and   that  if  she  drew  any  interest  she 

brought  it  home  and  delivered  it  to  him  ;  that  the 
banks  would  not  allow  two  accounts  to  be  opened  in  one 

name  ;  that  the  moneys  in  question  were  all  the  moneys 
which  he  had  saved  during  the  period  mentioned  ;  that 
he  took  out  letters  of  administration  for  the  pur- 
pose of  getting  the  money  from  the  bank,  which  was 
in  decedent's  name  in  the  form  of  a    trust    for    his 

« 
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children  ;  that  he  kept  books  as  administmtor  by   the 
advice  of  his  counsel,  as  a  precaution  against  trouble. 

On  being  shown  page  30  of  his  book,  stating  the 
money  received  as  administrator,  he  testified  that  the 
staten^nt  that  it  was  the  prox)erty  of  decedent  was  not 
true. 

Counsel  for  the  petitioner  moved  to  strike  out  sev- 
eral 'portions  of  the  testimony  of  the  administrator, 
respecting  conversations  and  transactions  with  deced- 
ent, as  inadmissible  under  section  399  of  the  code, 
which  motion  was  denied  by  the  referee  on  the  ground 
that  the  evidence  was  received  without  objection,  and 
the  motion  to  strike  out  was  too  late. 

By  his  report,  the  referee  found  that  the  decedent 
died  December  12,  1867,  leaving  six  children  and  her 
husband,  the  administrator,  surviving;  one  of  the 
children  being  about  twenty-five  years  old,  another 
about  twenty- three  years,  another  about  twenty-two, 
one  about  eighteen,  one  fourteen,  and  one  eleven. 

That  at  her  death  decedent  was  possessed  of  certain 
moneys  deposited  in  savings  banks,  in  her  name,  indi- 
vidually, and  for  her  children,  amounting  to  $3,251.64, 
as  follows : 

Bowery  Savings  Bank,  in  the  following  name : — 
''Catherine  Brady,  in  trust  for  Anna  L.  Brady, 
$215.27;"  ''Catherine  Brady,  in  trust  for  Ada  A. 
Brady,  $107.62;"  "Catherine  Brady,  in  trust  for 
Emilie  A.  Brady,  $535.55;"  "Catherine  Brady,  in 
trust,  $635.55."  Bank  of  Savings : — "  Catherine  Brady, 
in  trust  for  Ada  A.  Bmdy,  $530.12;"  "Catherine 
Brady,  $530.12;"   "Catherine  Brady,  in  trust  for  Kate 
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Brady,  $634.40;"   "Catheriue  Brady,  in  trust  for  Ann 
L.  Brady,  263.01." 

That  this  money  was  the  property  of  decedent, 
derived  mainly  from  the  gift  of  her  husband,  earned 
by  him ;  that  the  decedent  took  and  retained  posses- 
sion of  the  bank-books  ;  that  it  appeared  from  the 
evidence  that,  in  July,  1868,  after  the  administrator's 
appointment,  he  caused  the  accoivits  in  said  banks  to 
be  closed,  and  new  accounts  opened  of  the  same  moneys 
in  his  name,  and  in  trust  for  his  children,  as  follows : 
July  28,  in  the  Bowery  Bank,  in  trust  for  Anna  L. 
Brady,  $215.27,  which  he  maintained  and  added  to 
until  October  1,  1871  ;  in  trust  for  Emily  A.^  §535.55, 
to  which  he  added  other  deposits  up  to  February,  1875  ; 
that,  of  the  money  deposited  by  decedent  in  trust  for 
Kate  Brady  in  said  b?uk,  $300  was  re-deposited  by  him 
as  trustee  for  her,  January  6,  1869,  and  with  subsequent 
additions  and  interest  amounted  to  $577.85,  July  1,  1871 ; 
which  the  referee  cited  as  illustrations  of  the  actions 
of  the  administrator ;  and  found  that  as  he  acquired 
possession  of  the  moneys  as  administrator,  he  was  lia- 
ble to  account  for  them  as  such,  and  that  the  moneys 
deposited  by  the  decedent  in  the  names  of  her  children 
belonged  to  them,  who  would  be  entitled  to  enforce 
their  claim  for  them  against  the  administrator,  and 
that  he  was  accountable  for  the  sums  deposited  in  the 
name  of  ,his  wife  the  decedent  individually,  which 
were  collected  by  him;  that  the  administrator  spent 
money  upon  the  education  and  maintenance  of  the 
children  after  the  death  of  the  mother,  but  that  it  did 
not  clearly  appear,  by  the  evidence,  how  long  he  did  so, 
or  in  what  amount,  except  that,  by  his  own  estimate. 
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which  the  referee  regarded  as  liberal,  the  expenses  of 
each  child  amoanted  to  $300  per  annum  ;  that  he  had 
no  right  to  charge  that  against  the  estate,  because  not 
appointed  guardian  of  them,  or  required  to  account  as 
such  ;  that  the  petitioner  and  her  brother  and  sisters 
were  entitled  to  the  moneys  deposited  in  trust  tot 
them  by  the  decedent,  and  that  the  administrator,  hav- 
ing taken  possession  of  them,  was  accountable  there- 
for, as  well  as  for  moneys  deposited  by  decedent  in  her 
individual  name  ;  and  that  as  the  administrator  filed  no 
inventory,  the  proceedings  were  rendered  necessary  by 
his  refusal  to  account,  and  the  costs  should  be  charge- 
able to  him  personally. 

To  this  report  the  administrator  filed  the  following 
exceptions :  That  this  court  had  no  jurisdiction  to  try 
the  title  to  the  moneys  mentioned ;  that  the  order  of 
reference  did  not  confer  upon  the  referee  power  to  hear 
and  determine;  that  he  erred  in  finding  that  the 
moneys  were  assets  of  this  estate,  as  the  administrator 
was  not  estopped  from  showing  his  title  thereto  by 
reason  of  his  receipt  of  the  same  from  the  banks  on 
presentation  of  his  letters  ;  that  if  the  moneys  belonged 
to  the  decedent  when  the  deposits  were  made,  such 
deposits  were  in  trust  for  the  childi*en,  and  vested  the 
title  in  them,  and  therefore  it  did  not  become  assets  of 
this  estate,  and  that  the  administrator  could  not  be 
called  to  account  for  them  in  this  proceeding ;  and  that 
if  the  moneys  deposited  in  her  name  were  hers,  one- 
third  thereof  would  belong  to  the  administrator,  as  her 
husband;  that  the  property,  if  it  belonged  to  the 
decedent,  included  the  house  in  Henry  street,  yet  as 
no  guardian  was  appointed  for  the  infant  chUdren,  the 
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father,  the  administraror,  became  their  gaardian  in 
socage^  and  entitled  to  use  their  moneys,  being  without 
means  himself,  for  their  necessary  support  and  educa- 
tion, and  as  such  guardian  was  entitled  to  be  allowed 
such  expenditure. 

Stewart  &  Townley,  far  peUtioner, 
Wakeman  &  Latting,  for  administrator. 

The  Surrogate.^— The  evidence  in  this  case  leaves 
the  matter  in  no  real  doubt  as  to  the  source  whence  the 
money  deposited  by  the  decedent  to  her  credit  in  trust 
for  her  children  was  derived,  for  it  is  entirely  apparent 
that  it  all  belonged  to  the  husband  of  decedent,  Thomas 
B.  Brady,  unless  he  divested  himself  of  his  title  by 
delivering  it  to  his  wife  as  a  gift ;  and  I  regard  all  the 
testimony  taken  in  this  proceeding  upon  the  subject  of 
the  wife's  earnings  as  well  as  the  earnings  of  the  peti- 
tioner, as  having  no  bearing  upon  that  question,  so  that 
the  only  evidence  militating  against  that  of  the  husband 
as  to  the  ownership  of  the  property,  is  the  fact  that  it 
appears  to  have  been  deposited  by  the  decedent,  and 
that  the  administrator  entered  in  his  account  book, 
under  the  head  of  an  inventory  of  the  effects  of  the  estate, 
the  several  suras  thus  deposited  by  his  wife  and  with- 
drawn by  him  under  the  authority  of  his  letters  of 
administration ;  for  I  differ  entirely  with  the  referee  in 
this  matter,  in  his  estimate  of  the  significance  of  the 
declaration  of  the  decedent  to  a  third  person,  that  she 
was  going  to  deposit  money  in  trust  for  her  childi^en, 
since  this  inquiry  is  between  the  estate  of  the  decedent 
and  the  husband,  who  claims  to  be  the  owner,  and  no 
declaration  of  hers  in  his  absence  could  affect  his  title. 
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I  am  of  the  opinion  that  the  testimony  should  not  have 
been  received  on  such  an  inquiry,  for  no  claim,  or  decla- 
ration of  hers,  in  the  absence  of  the  alleged  claimant, 
would  tend  to  show  her  title,  or  divest  that  of  any  other 
person,  while  any  declaration  tending  to  show  liability 
on  the  part  of  the  decedent  would  be  binding  ui^on  her 
and  her  representative,  and  it  appears  to  me  that  those 
two  ideas  have  been  confounded. 

The  fact  of  the  deposit  by  decedent,  in  her  name,  as 
trustee  for  her  children,  does  not  seem  to  me  inconsistent 
with  the  facts  testified  to  by  the  husband,  or  with  the 
ownersliip  of  the  money  by  him,  and  there  appears, 
therefore,  to  be  nothing  to  militate  against  the  testimony 
of  the  husband,  except  his  own  conduct  in  treating  the 
money  as  assets  of  the  decedent's  estate.  The  fact  that 
he  took  out  letters,  and  obtained  the  money  under  those 
letters,  has  no  significance  when  explained,  because, 
being  thus  deposited,  it  was  the  only  method  by  which 
he  could  obtain  possession  of  the  money,  unless  he 
should  resort  to  an  action  for  it  as  the  owner,  and  it  is  of 
very  frequent  occurrence  that  moneys  deposited  in  the 
name  of  another,  who  is  deceased^  are  obtained  by  the 
owner  through  the  instrumentality  of  letters  of  adminis- 
tration. Therefore,  nothing  is  left  except  the  memo- 
randa in  his  book,  to  which  reference  has  already  been 
made,  to  materially  contradict  or  impair  the  force  of  the 
testimony  given  by  the  administrator,  and  it  is  quite 
clear  that,  if  he  had  made  a  formal  inventory,  and  filed 
it  undei?  the  statute,  making  a  clear  case,  he  could 
explain  that  inventory  and  overcome  its  force  as  a  charge 
against  him,  by  showing  that  the  property  did  not,  in 
fact,  belong  to  the  estate. 
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It  is  true  that  all  the  testimony  of  the  administrator 
which  was  given,  of  transactions  and  conversations  with 
the  decedent,  would  have  been  excluded  under  the 
Code  if  objected  to  and  offered  by  him,  but  it  was 
called  out  by  petitioner,  and  as  it  was  not  objected  to, 
but  offered  by  th6  moving  party,  it  stands  as  evidence 
in  the  case,  and  this  court  has  no  right  to  disregard  it. 
If  I  understand  the  claim  of  the  petitioner,  it  is  sub- 
stantially that  this  money  principally  and  originally 
belonged  to  the  father,  and  there  is  no  evidence  in  the 
case  tending  to  prove  any  gift  by  him  to  the  decedent; 
on  the  contrary,  all  the  evidence  there  is  on  this  point  is 
that  of  the  decedent's  husband — that  he  delivered  it  to 
her  to  be  deposited  as  his  agent,  and  as  his  proi)erty,  and 
all  the  title  that  she  had  is  ^videnced  by  the  fact  of 
deposit  in  her  name,  individually  or  as  trustee  for  the 
children  :  but  suppose,  as  to  the  deposit  in  favor  of  the 
children,  it  be  held  that  the  decedent  was  trustee  of  the 
fund  for  the  children  respectively,  the  death  of  the 
trustee  did  not  constitute  that  trust  fund  assets  of  her 
estate,  and  at  most  it  would  devolve  the  trust  upon  her 
representative,  and  it  seems  to  me  equally  clear  that  in 
that  aspect  of  the  case  I  have  no  authority  to  call  him  to 
account  as  trustee  for  the  administration  of  that  trnst, 
for  this  court  has  no  jurisdiction  over  such  trustee  ; 
and  though  by  virtue  of  his  representation  of  the  de- 
ceased trustee,  the  trust  may  devolve  upon  him,  yet 
it  in  no  way  constitutes  him  custodian  of  the  trust 
estate,  as  assets  belonging  to  the  deceased  trustee.  If 
it  had  been  alleged  that  the  deceased  trtlstee  had 
misappropriated  the  trust  fund,  then  undoubtedly  the 
cestui  que  trust  could  look  to  the  estate,  through  its 
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representative,  for  remuneration,  bat  that  is  not  thii> 
proceeding.  If  it  had  been  presented  as  a  claim  against 
the  estate,  and  disputed  by  the  administrator,  this  coiut 
wonld  have  had  no  jurisdiction  over  the  question,  and 
the  claimant  would  have  been  put  to  a  reference  under 
the  statute,  or  an  action  against  the  representative.  It 
follows  that,  in  either  asx)ect  of  the  case,  neither  the  ad- 
ministrator as  such  nor  as  trustee  succeeding  to  the  trust 
of  the  decedent,  can  be  called  to  account  in  respect  to 
funds  deposited  in  trust  by  decedent  for  the  children  re- 
si)ectively,  and  that  their  remedy,  if  any,  is  by  an  action 
against  the  respondent,  as  having  unlawfully  appropri- 
ated their  funds,  not  in  his  capacity  as  administrator ; 
as  it  is  conceded  by  the  petitioner  that  the  money  did 
not  belong  to  this  estate,  and  any  interference  with  it  on 
the  part  of  the  respondent  was  an  unlawful  conversion 
of  it,  which  can  only  be  redressed  by  action. 

It  was  suggested  that  the  respondent  could  at  most 
be  held  to  account  in  resj^ect  to  the  funds  deposited  in 
trust  for  the  children,  as  trustee  succeeding  by  represen- 
tation to  the  trust  estate  of  the  decedent.  I  do  not 
undertake,  because  it  is  unnecessary  for  the  disposition 
of  this  case,  to  pass  upon  the  effect  of  section  81  of  2 
Mevised  Statutes  (6  ed.),  p.  1110,  and  the  conflict  between 
Bunn  V.  Vaughan  (3  Keyes^  345) ;  Kane  v.  Gott  (24  Wend.^ 
641) ;  Savage  v.  Burnham  (17  N.  F.,  661),  and  Curtis  v. 
Smith  (60  Barb.^  9),  as  to  its  application  to  personal 
estate ;  but  in  passing,  it  is  proper  to  suggest  that  that 
section,  under  the  head  of  uses  and  trusts,  is  embraced  in 
title  2,  entitled  ^^Of  the  nature  and  qualities  of  estates 
in  real  property,  and  the  alienation  thereof,"  and  the 
express  trust  referred  to  in  that  section  is  defined  by 
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section  55  of  the  same  title,  page  1106,  prescribing  the 
purposes  for  which  an  express  trust  may  be  created,  and 
all  relating  to  land,  or  the  rents  and  profits  thereof  ;  but 
it  seems  to  me  that  unnecessary  confusion  has  arisen  in 
considering  that  section ;  for  if  it  be  held  to  only  apply 
to  real  estate  trusts,  yet  it  is  quite  apparent  that  there 
is  no  law  which  would  do  more  than  vest  the  property 
in  question  in  the  representative  of  the  deceased  trustee, 
not  as  absolute  owner,  but  simply  holding  the  title  as 
trustee,  and  answerable  as  such  to  the  cestui  que  trust. 

I  am  of  the  opinion  that  the  learned  referee  has  given 
altogether  too  much  significance  to  the  entry  made  by 
the  respondent  in  form  of  an  inventory  of  the  estate  of 
decedent  in  his  account  book,  on  page  30,  for  if  he  had 
regarded  so  mnch  of  the  funds  as  were  deposited  by  the 
decedent  in  trust  for  the  children  as  such  trust,  he  would 
not  have  been  likely  to  enter  it  as  assets  of  this  estate, 
especially  as  it  appears,  in  the  same  account  book,  and 
by  other  evidence,  that  he  proceeded  to  deposit  a  portion 
of  the  same  fund  in  like  trust  for  some  of  the  children ; 
and  I  am  constrained  to  regard  that  memorandum  as  a 
mere  statement  of  the  amount  he  received  from  the  banks 
through  the  instrumentality  of  his  letters  of  administra- 
tion, and  not  as  a  declaration  that  it  belonged  to  th<^ 
estate  of  the  decedent. 

Having  reached  this  conclusion,  it  is  unnecessary  for 
me  to  pass  upon  the  question  whether,  as  between  the 
estate  in  question  and  the  cestui  que  trusty  the  trust  was 
perfected  and  valid,  or  whether  any  credit  should  be 
awarded  to  the  administrator  for  his  support  of  the 
infant  children  of  the  decedent,  though  no  guardian  was 
appointed. 
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given  upon  another  branch  of  the  case,  and  for  the  pur- 
pose of  showing  the  expenses,  &c.,  which  attended  the 
real  estate  proceeding,  and  not  as  evidence  of  the  exist- 
ence and  validity  of  her  claim  ;  and  the  counsel  stated  in 
substance  that  he  did  not  understand,  when  the  case  was 
submitted  to  the  auditor,  that  the  execatiix's  demand 
was  disputed,  and  that  if  it  were,  he  assumed  that  it  was  to 
be  proved  and  allowed  before  the  Surrogate,  personally. 

Cephas  Biiatnerd,  for  executtnx. 
N.  B.  Sanborn,  for  creditor's. 

The  SuRiiOGATK. — The  moving  papers  contain  strong 
prima  facie  evidence  of  the  existence  and  validity  of  the 
claim,  and  it  is  quite  apparent  that  injustice  is  likely  to 
be  done  to  the  claimant,  unless  she  shall  be  permitted  to 
give  evidence  of  the  claim  before  the  auditor. 

On  the  part  of  the  defense  to  the  motion,  it  is  alleged 
that  the  counsel  for  the  executrix  was  distinctly  in- 
formed, on  the  summing  up  and  submission  of  the 
matter  to  the  auditor,  not  only  that  the  executrix's  claim 
was  disputed,  but  that  it  was  insisted  that  there  had 
been  no  sufficient  proof  to  establish  it  before  the  auditor, 
and  that  if  any  'proof  were  to  be  given,  it  should  be 
immediately  given  before  the  auditor,  and  before  sub- 
mission, and  that  her  counsel  stated  that  he  relied  upon 
the  proceedings  for  the  sale  of  the  real  estate  as  sufficient 
proof,  and  should  give  no  further  evidence.  Her  coun- 
sel, however,  rejoins  by  affidavit  that  he  did  not  under- 
stand the  suggestions  of  counsel  as  inviting  him  to  give 
further  proof  ;  if  he  had,  he  would  have  accepted  it. 

The  order  for  sale  of  the  real  estate  recites  the 
proceedings,  and  that  the  debts,   for  the  pui-pose  of 
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satisfying  which  the  said  application  was  macle,  were 
justly  due  and  owing,  and  not  secnred  by  judgment 
or  mortgage  upon,  or  expressly  charged  on  the  real 
estate  of  the  deceased,  and  that  the  same  amounted  to 
146,822.70  and  upwards,  and  then  proceeded  to  direct 
the  sale. 

It  is  not  disputed  that  this  latter  amount  embraced 
the  e»)cutrix's  claim  established  before  the  Surrogate. 

The  executrix,  in  her  account,  states  the  amount  of 
her  claim  at  $9,469.01,  and  the  amount  paid  $5,707.17, 
and  the  auditor  refuses  to  allow  this  payment,  because 
the  claim  had  not  been  proved  according  to  Liw,  for  the 
reason  that  the  order  adjudging  claims  valid  and  subsist- 
ing against  the  deceased  was  subject  to  adjustment  as  to 
the  extent  and  right  to  share  in  the  proceeds  of  sale  on 
tinal  accounting,  and  that  it  only  adjudged  the  claim 
valid  for  the  purpose  of  authorizing  the  sale  of  the  real 
estate,  and  that  the  executrix  should  not  be  credited 
with  the  payment  to  herself  of  $6,707.17. 

It  is  quite  clear  that  the  executrix  had  no  authority 
to  retain  any  of  the  assets  of  this  estate  in  satisfaction  of 
her  debt  or  claim  until  it  had  been  proved  to,  and 
allowed  by,  the  Surrogate  (3  Hev.  Stat.,  96  [6  ed.],  §  43), 
and  therefore,  on  the  tinal  accounting,  she  should  have 
been  charged  with  interest  on  so  much  of  the  assets  as 
she  had  applied  to  the  payment  of  said  claim  down  to 
the  time  when  her  claim  was  adjudged  by  the  Surrogate 
in  the  real  estate  proceedings,  and  the  claim  should  have 
been  for  the  full  amount  of  her  demand  proven,  as  she 
had  without  authority  appropriated  assets  to  its  pay- 
ment, and   she  should  have  been  charged  with  that 

amount  as  assets  in  hand. 
Vol.  v.— a 
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By  section  44  of  the  same  statute,  it  is  provided  that 
proof  of  the  debt  or  claim  of  an  executor  or  administra- 
tor may  be  made  on  service  and  return  of  a  citation  for 
rliat  purpose,  or  on  the  final  accounting  of  any  such 
•executor  or  administrator  pursuant  to  the  3d  article  of 
the  3d  title,  chap.  6,  of  the  2d  part  of  the  Revised 
;  Statutes,  which  article  provides,  among  other  things,  for 
d;he  settlement  of  such  accounting,  by  the  appointment 
of  auditors.  It  is  quite  clear,  therefore,  that  the  claim 
in  question  might  have  been  appropriately  proved  before 
the  auditor  in  this  matter. 

I  do  not  understand  the  auditor  to  hold  that  if  the 
Surrogate  had  duly  adjudged  valid  and  subsisting 
ngninst  the  estate  of  the  deceased,  the  claim  of  the  exec- 
utrix, on  the  real  estate  proceedings,  it  was  not  a  valid 
establishment  of  the  debt  against  the  estate  for  all  pur- 
poses, for  the  same  proof  is  necessary  for  its  establishment 
in  that  proceeding,  as  is  required  to  establish  it  under  a 
proceeding  specially  instituted  for  the  proof  of  an  exec- 
utor's or  administrator's  claim  against  the  estate,  or  on 
final  accounting  ;  and  I  can  see  no  good  reason  for  hold- 
ing such  an  establishment  less  binding  or  conclusive 
upon  the  estate,  than  in  the  other  proceedings  named  ; 
but  if  I  understand  correctly  the  auditor's  report,  he 
bases  his  opinion  that  the  claim  is  not  sufficiently  proved 
by  these  proceedings,  upon  the  qualifying  language  of 
the  order  of  the  Surrogate,  '^  subject  to  adjustment  as  to 
the  extent,  amount  and  right  to  share  in  the  proceeds  of 
sale,"  etc., — certainly  an  unusual  and  nnfortimate  ex- 
pression, bat  not  in  my  opinion  qualifying  the  amount 
'  determined  by  that  order  ;  and  if  it  reserved  any  right 
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to  adjust  the  particular  amount  in  case  of  error,  the 
determination  was  effectual  until  such  error  should  be 
established. 

I  entertain  no  doubt  of  the  sufficiency  of  the  proof 
before  the  auditor  to  establish  the  claim  of  the  executrix 
to  the  amount  adjudged  by  this  court  on  the  real  estate 
proceedings,  but  it  is  quite  apparent  that  the  basis  of  the 
establishment  of  the  debt  was  erroneous,  and  under  the 
circumstances  of  the  case,  I  think  the  executrix  should 
have  the  opportunity  to  establish  her  claim  before  the 
auditor  upon  such  terms  as  will  not  unreasonably  delaj^ 
the  proceedings,  or  increase  the  expenses  to  the  estate. 

Let  an  order  be  entered,  sending  the  matter  back  to 
the  auditor  to  take  further  proof  as  to  the  validity  and 
extent  of  the  executrix's  claim  against  this  estate,  and 
that  the  hearing  before  the  auditor  be  proceeded  with 
.  upon  two  days'  notice,  and  proceed  from  day  to  day  un- 
til the  proof  shall  be  in,  with  leave  on  the  part  of  the  con- 
testants to  disprove  the  claim  as  they  shall  be  advised ; 
the  further  hearing  to  be  at  the  expense  of  the  exec- 
utrix as  to  auditor's  and  stenographer's  fees,  and  that 
they  pay  to  the  two  counsel  opposing  this  motion  the 
sum  of  $10  each,  on  service  of  a  copy  of  the  order  to  be 
entered  herein. 
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Nbw  Tobk  County. — Hon.   D.   C.   CALVIN,   Subbogats. — 

November,  1879. 

MaTTEK  of  CoIiLINS. 

In  the  Tnatter  of  the  probate  of  the  will  qf  William  R. 

Collins,  deceased. 

It  is  not  necessary  that  the  declaration  of  a  testator,  that  the  instrament 
signed  by  him  is  his  will,  should  be  made  in  the  very  act  of  signing. 
It  is  sufficient  if  the  acts  be  done  on  one  occasion,  and  form  parts  of 
the  same  transaction. 

Acts  constituting  sufficient  publication  considered. 

The  intervention  of  a  blank  page  between  disposing  parts  of  a  will,  though 
a  careless  method,  does  not  necessarily  invnlidate  the  instrument,  es- 
I>ecially  where  the  blank  divides  a  continuous  sentence.  Nor  does  the 
fact  that  the  attestation  clause  is  appended  by  means  of  a  sheet  pasted 
at  the  end  of  the  will. 

The  instrument  propounded  was  drawn  on  a  sheet  of  legal  cap*  oommeoc- 
ing  on  and  covering  the  fii*st  page,  which  ended  in  the  body  of  a  sen- 
tence, passing  over  tlK;  second  page,  which  was  blank,  the  unfinished 
sentience  continuing,  and  the  instrument  being  concluded,  and  sub- 
scribed by  the  testator  on  the  third  page,  which  was  marked  *'3d,'' 
and  to  which  was  posfbd  a  supplementary  sheet  containing  the  attesta- 
tion clause,  and  the  subscribing  witnesses'  signatures.  Eeld,  a  suffi- 
cient execution. 

Heady's  Will,  15  Abb,  K  S.,  211,-distinguished. 

The  instiffiinent  propoanded  bore  date  Maroh  14, 
1877,  and  was  witnessed  by  John  A.  Smith  and  James 
C.  H.  White,  and  appointed  Phillip  W.  Verlander, 
executor. 

It  was  drawn  upon  a  sheet  of  legal  cap,  commencing 
on  the  first  page  and  covering  that,  passed  over  the 
second  page,  leaving  it  blank,  and  continued  upon  the 
third  page,  on  the  left  hand  comer  of  which  was  marked 
'*page  2d,"  and  concluded  on  that  page,  which  was  sub- 
scribed by  the  decedent.    Then  a  half  sheet  of  legal  cap 
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was  pasted  on  the  bottom  of  that  page,  coataining  the 
attesting  clause,  with  the  signatures  of  the  subscribing 
witnesses  subscribed  thereto. 

William  Collins,  a  son,  filed  objections  to  the  pro- 
bate, which  were  subsequently  withdrawn,  except  on  the 
question  of  execution. 

On  the  hearing,  John  R.  Smith,  one  of  the  subscrib- 
ing witnesses,  testified  that  he  knew  decedent  in  his 
lifetime  for  the  last  five  years;  that  decedent's  signa- 
ture was  attached  to  the  instrument  in  his  presence,  and 
that  the  other  subscribing  witness  was  present ;  that  de- 
cedent, to  the  best  of  witness's  belief,  said  that  it  was  his 
last  will,  and  about  the  last  thing  he  was  going  to  do  on 
earth  ;  that  he  used  the  word  will^  and  requested  him 
to  witness  it,  which  he  did  in  decedent's  presence,  imme- 
diately after  decedent  had  signed  his  name;  that  he  con- 
sidered decedent  perfectly  sound  at  the  time,  and  free 
from  restraint,  and  that  the  other  subscribing  witness 
signed  at  decedent's  request. 

On  cross-examination,  witness  testified  that  he 
thought  decedent  was  sixtj^'-seven  or  sixty-eight  years  of 
age ;  that  the  will  executed  was  in  witness's  handwriting ; 
that  he  copied  it  by  decedent's  request,  inclosed  it  in  an 
envelope,  where  it  remained,  he  thought,  for  two  or  three 
weeks,  when  he  delivered  it  to  decedent  about  a  week 
before  its  execution,  in  the  Morrisania  Odd  Fellows  lodge 
room,  at  a  meeting  of  the  lodge,  before  the  meeting  com- 
menced; that  he  did  not  see  it  after  delivering  it  to 
decedent  until  the  date  of  execution;  that  he  thought  it 
was  in  the  same  shape  when  delivered  to  him  as  when  it 
was  executed ;  that  it  was  executed  at  the  secretary's 
desk,  about  eight  o'clock,  or  a  few  minutes  before ;  that 
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decedent  first  said  he  woald  like  to  have  the  matter 
settled  now,  holding  the  envelope  in  his  hand;  that 
witness  was  the  secretary  of  the  lodge;  he  took 
the  paper  out,  and  witness  asked  him  who  would 
be  the  other  witness,  and  he  said  Mr.  White,  who  came 
into  the  room  as  he  spoke,  whereupon  he  went  to  him 
and  brought  him  to  the  desk ;  that  decedent  signed  his 
name,  then  witness,  and  afterwards  Mr.  White ;  that 
decedent,  just  as  he  was  signing  his  name,  directed 
his  remarks  to  both  the  witnesses ;  that  witness  was  on 
one  side  of  the  desk  and  Mr.  White  on  the  other.  Wit- 
ness, when  asked  whether  the  last  leaf  was  pasted  on  be- 
fore the  execution  of  the  will,  testified  that  he  believed 
it  to  have  been  pasted  on  before  the  execution,  but  was 
not  certain ;  that  he  thought  he  pasted  it  at  his  house 
when  he  made  the  copy,  but  was  not  certain  ;  that  he 
marked  the  pages  when  he  made  the  copy.  On  re-direct 
examination  he  testified  that  after  the  execution  dece- 
dent took  charge  of  it,  and  witness  next  saw  it  the  even- 
ing of  decedent's  funeral,  at  his  late  residence. 

J<ames  C.  H.  White,  the  other  subscribing  witness, 
testified  that  he  knew  decedent  in  his  lifetime  for  about 
twenty  years,  and  on  looking  at  the  instrument,  testified 
that  decedent's  name  was  subscribed  thereto  in  his  pres- 
ence, and  he  declared  it  to  be  his  last  will  and  testament ; 
and  that  his  name  as  a  subscribing  witness  was  written 
by  vntness  at  the  request  of  the  decedent,  in  the  presence 
of  the  other  subscribing  witness,  and  that  decedent  was 
of  sound  mind,  and  free  from  restraint ;  that  the  first  he 
knew  of  the  matter  was  the  evening  when  it  was  exe- 
cuted, when  he  entered  the  lodge  room.  Decedent  first 
si)oke  to  him,  and  asked  him  if  he  would  sign  his  will — 
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be  a  witness  to  his  will ;  that  they  then  went  to  the 
desk,  where  decedent  signed,  then  Mr.  Smith,  and  then 
witness  ;  that  he  told  witness  it  was  his  will  after  he  had 
signed,  and  said  so  when  he  requested  witness  to  sign  ; 
that  decedent  said  it  was  his  will  before  he  signed  his 
name ;  that  witness  did  not  notice  how  the  paper  was 
fastened  ;  that  it  was  fastened  as  papers  nsually  are ;  he 
thought  that  he  saw  nothing  unusual  in  the  fastening ; 
that  he  did  not  notice  any  blank  page  ;  that  witne^  read 
part  of  the  instrument  which  he  signed  ;  that  he  signed 
it  at  the  request  of  decedent ;  that  he  did  not  remember 
particularly  whether  his  attention  was  called  to  the  facts 
stated  in  the  attestation  clause  ;  that  he  understood  his 
signing  that  clause  meant  that  he  had  witnessed  the 
signature  of  decedent;  that  the  only  time  decedent 
requested  him  to  sign  his  wiU,  was  when  witness  entei*ed 
the  lodge  room,  and  that  he  saw  enough  of  it  to  under- 
stand what  the  instrument  was  ;  that  decedent  held  the 
instrument  in  his  hands  when  he  met  witness  on  his 
entrance  to  the  lodge  room,  and  asked  him  to  subscribe 
as  a  witness. 

On  cross-examination  he  testified  that  the  substance 
of  what  decedent  said  after  the  parties  had  reached  the 
desk,  was  that  the  instrument  was  his  will. 

On  re-examination  he  testified  that  he  was  first  in- 
formed as  to  the  instrument  on  his  entrance,  but  when 
they  approached  the  desk,  the  subject  was  conversed 
about ;  that  it  pertained  to  the  will,  but  he  could  not 
remember  the  language. 

The  proponent  here  rested,  and  the  contestant  an- 
nounced that  he  should  offer  no  testimony  on  the  ques- 
tion of  the  competency  of  the  decedent,  but  submit  the 
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case  upon  the  proofs  already  in,  and  a  brief  on  the 
qnestion  of  execution. 

Silas  D.  OrFFonD,  for  proponent, 

£.  P.  Brooks  and  Hubbard  Hendricks,  for  eontetiant, 

Thk  Subrogatb* — ^There  seems  to  be  no  sabstantial 
defect  in  the  proof  of  execution  by  the  subscribing  wit- 
ness Smithy  which  is  full  and  complete,  on  his  direct 
examiiiation  as  corrected  by  his  cross-examination,  even 
if  it  be  assumed  that  his  expression  '^to  the  best  of  my 
belief  "  qualified  or  impaired  the  force  of  his  testimony. 
But  when  his  attention  was  called  to  this  expression  on 
cross-examination,  he  testified  distinctly  that  it  applied 
to  another  portion  of  the  decedent^  s  declaration,  and  not 
to  the  statement  that  it  was  his  will ;  and  he  testifies  that 
these  remarks  were  made  when  he  was  signing  his  name. 

The  testimony  of  the  witness  White  seems  to  be  lia- 
ble to  more  criticism,  and  if  the  other  subscribing  wit- 
ness had  not  been  more  definite,  it  would  certainly 
jeopardize  the  probate  of  this  will ;  but  when  he  testifies 
that  the  only  information  he  received  from  decedent,  that 
the  instrument  executed  by  him  and  subscribed  by  the 
witnesses  was  his  will,  was  when  the  witness  entered  the 
room  and  decedent  approached  him,  holding  the  will  in 
his  hand,  and  the  instrument  is  thus  satisfactorily 
identified,  I  should  regard  it  as  substantially  published, 
so  far  as  this  subscribing  witness  was  concerned ;  and  he 
adds  afterwards,  that  there  was  a  conversation  about  a 
will,  the  substance  of  which  was  that  decedent  said,  after 
he  reached  the  desk  for  the  purpose  of  signing,  that  it 
was  his  will. 

In  Jackson  v.  Jackson  (39  If.  F.,  163),  Mr.  Justice 


NEW  YORK,  NOVEMBER,  1879.  25 


MATTER  OF  001X1278. 


WooBRurF,  at  page  169,  in  commenting  upon  that  aab- 
ject,  says:  ^'The  order  of  the  several  things  constituting 
one  complete  execution  by  the  testator,  is  not  material 
if  they  are,  in  fact,  done,  as  nearly  as  may  be,  at  theisame 
time.  Thus  the  statute  requires  that  the  testator  at  the 
time  of  making  such  subscription  shall  declare  tbe  in- 
strument to  be  his  last  will  and  testament.  But  this 
does  not  make  it  necessary  that  the  declaration  shall  be 
uttered  while  in  the  very  act  of  writing.  It  may  be  im- 
mediately before  or  immediately  after ;  it  is  enough  if  it 
be  on  the  same  occasion  and  form  part  of  the  cme  trans- 
action." 

.  I  entertain  no  doubt  that  the  proof  is  sufficient  to  es- 
tablish the  due  execution  of  the  instrument  as  a  last  will 
and  testament.  The  next  question  to  be  considered  is 
the  manner  in  which  the  instrument  appears  to  have  been 
written,  leaving  a  blank  on  the  second  page,  and  also  a 
sheet  attached,  on  which  the  attestation  clause  is  written. 
Tbe  proof  tends  to  show  that  the  instrument  in  question 
is  in  the  same  condition  that  it  was  when  executed :  in- 
deed,  there  is  strong  internal  evidence  of  that  fact,  for  tbe 
sentence  commencing  at  the  bottom  of  the  first  page  is 
concluded  at  the  top  of  the  third  page  of  the  sheet,  and 
^ows  a  clear  continuity  in  the  same  handwriting ;  be- 
sidesy  the  first  page  is  so  marked,  and  the  second  written 
page  is  also  marked  as  the  second  page,  and  is  shown 
to  have  been  written  at  the  time  the  instrument  was 
drawn  by  the  scrivener  who  copied  from  another  in- 
strument at  the  request  of  the  decedent.  Under  these 
circumstances,  though  it  is  a  very  careless  mode  of 
writing  so  important  an  instrument  as  a  will,  and 
affords  an  opportunity    for   the    fraudulent    insertion 
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of  provisions  not  drawn  to  tlie  attention  of  decedent  in 
an  ordinary-case,  still  the  continuity  of  the  ^ntence,  and 
the  other  proof  of  the  identical  condition  of  the  will, 
as  offered  for  probate  and  when  executed,  in  my  opinion 
renders  it  proper  that  the  will  should  be  admitted  to  pro- 
bate, notwithstanding  the  authorities  to  wbich  my  atten- 
.  tion  has  been  called,  particularly  that  of  Heady' swill  (16 
Abb.  N.  S.y  211),  decided  by  the  learned  Surrogate  of 
Westchester  county,  in  1873,  in  which  he  is  pleased  to 
exjjress  the  danger  of  leaving  a  blank  page  intervening 
in  the  midst  of  the  disposing  parts  of  a  will,  and  cites  the 
cases  of  Willis  v.  Low  (6  Notes  of  CaseSy  428) ;  Smee  v. 
Bryer  (6  Id.^  20).  But  in  that  case  another  very  serious 
obstacle  to  the  probate  of  the  will  existed  in  the  fact  that 
the  attestation  clause  was  written  on  the  fourth  page  of 
legal  cap,  but  inverted,  and  there  signed  by  the  wit- 
nesses, which  he  adjudged  to  be  a  failure  to  subscribe 
the  will  at  the  end  thereof  by  the  subscribing  witnesses, 
and  for  which  he  rejects  the  same,  not  passing  upon 
the  effect  of  the  blank;  both  of  the  cases  referred  to 
by  the  said  Surrogate  being  authorities  upon,  that 
particular  question,  and  not  as  to  the  effect  of  leaving 
a  blank  in  the  body  of  the  will.  The  case  of  Gore  (3 
CurteiSy  759),  was  where  a  will  concluded  at  the  bottom 
of  the  first  page,  the  second  being  left  blank,  and  on 
the  third  was  the  attestation  clause,  at  the  foot  of 
which  were  the  signatures  of  the  testator  and  the  sub- 
scribing witnesses,  and  it  was  held  that  it  was  signed  at 
the  end. 

I  am  of  the  opinion  that  under  the  proof  in  this  case 
and  the  continuity  of  the  sentence  of  the  will,  from  the 
bottom  of  the  first  to  the  top  of  the  third  page,  there  is 
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a  sufficient  protection  against  imposition  and  fraud  to 
warrant  the  admission  of  the  instrument  in  question  to 
probate  ;  and  that  the  instrument  propounded  was  duly 
executed  according  to  the  requirement  of  the  statute,  by 
the  testator,  when  of  sound  and  disposing  mind,  free 
from  undue  influence.  ^ 

Let  a  decree  be  submitted  for  signature. 


Nkw  Yobk  County. — Hon.  D.  C.   CALVIN,  Subbogatb. — 

December,  1879. 

Matter  of  Dunn. 
In  the  matter  of  the  estate  of  Jacob  Dunn,  deceased. 

A  money  Judgment  entered  against  a  decedent  after  his  deatli,  upon  a  ver- 
dict rendered  during  his  life-time,  rcUtes  to  the  time  of  the  verdict,  and 
is  11  judgment  "  docketed  against  the  deceased,"  and  entitled  to  priority 
of  payment,  in  the  course  of  administration,  under  2  B,  8,,  87,  g  37, 
8ubd.  8. 

It  is  not  necessary  that  an  order  be  obtained,  in  such  a  cose,  to  enter  the 
judgment,  mtne  pro  tunc,  as  of  the  term  prior  to  decedent's  death. 

The  petitioner  having  brought  an  action  against  the  testator  for  rent  due, 
procured  a  verdict  against  him  for  the  amount  claimed,  the  exceptions 
being  ordered  to  be  heard  in  the  flrst  instance  at  the  general  term. 
After  the  argument,  and  before  the  decision  upon  the  exceptions,  the 
defendant  died,  and  thereafter  judgment  was  entered  against  him  for 
$702,24.  which  judgment  petitioner  asked  to  have  paid  as  a  preferred 
debt,  alleging  that  the  estate  was  insolvent,  and  that  ample  assets  were 
on  hand,  to  make  the  preferred  payment.  JIM,  that  the  judgment 
was  entitled  to  preference  under  the  Revised  Statutes,  and, — the  allega- 
tion of  sufficient  assets  not  being  disproved, — payment  was  ordered, 
subject,  however,  to  the  deduction  of  a  certain  sum  adjudged  as  costs, 
against  the  petitioner,  upon  an  appeal  from  an  order  in  his  action. 

Application  to  require  the  administnitor  to  pay  a 
judgment  entered  against  decedent,  as  a  preferred  debt. 
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The  petition  set  forth  that  the  action  in  which  jodg- 
ment  was  ultimately  rendered^  was  lor  rent  dae  from  the 
deceasidd  to  petitioner ;  that  sm  action  for  the  rent  was 
commenced  against  decedent  by  petitioner  in  the  Sape- 
rior  Coort  of  the  city  of  New  York,  and  that  on  March 
24,  1876,  a^  verdict  was  obtained  for  the  foil  amount,  and 
thirty  days'  time  given  to  defendant  to  make  a  case,  ex- 
ceptions to  be  heard  in  the  iirst  instance  at  General 
Term,  the  entry  of  judgment  being  snsi)ended  in  the 
meantime  ;  that  the  exceptions  were  argued  in  Novem- 
ber, 1876,  and  a  decision  rendered  in  May,  1877,  over- 
ruling Ibe  exceptions^  and  ordering  judgment  for  plaintiff 
on  the  verdict,  with  interest  and  costs ;  that  judgment 
was  accordingly  entered  against  defendant  May  21, 1877, 
for  $702.24 ;  that  decedent  died  about  February  12, 1877, 
after  the  argument  of  the  exceptions,  and  before  the  de- 
cision ;  that  said  judgment  stands  as  if  entered  prior  to 
decedent's  death ;  that  decedent  left  a  ¥dll  appointing 
his  wife  sole  executrix,  who  qualified,  and  was  afterwards 
superseded,  and  one  Lynch  appointed  administrator  with 
the  will  annexed,  who  qualified ;  and  that  besides  other 
property  in  his  possession,  he  has  about  $12,000  cash, 
realized  from  the  sale  of  some  of  decedent's  effects ;  that 
petitioner's  judgment  is  the  only  one  against  the 
decedent,  and  the  estate  is  insolvent,  and  that  said  judg- 
ment is  entitled  to  preference  under  the  third  clause 
mentioned  in  the  Statute  of  Distribution,  and  that  the 
debts  provable  under  the  first  and  second  clauses  will 
exhaust  but  a  small  portion  of  the  assets. 

The  administrator  with  the  will  annexed,  answering 
the  petition,  denied  that  the  judgment  in  question  stands 
as  though  entered  prior  to  the  death  of  decedent,  or 
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comes  under  the  third  clause  of  the  Statute  of  Distribu- 
tion ;  and  alleged  Ihat  he  filed  an  inventory  August  10, 
1878,  and  has  procured  an  order  to  advertise  for  creditors, 
which  is  being  published,  and  does  not  know  whether 
there  are  other  Judgments  against  the  decedent,  or  that 
the  debts  under  the  first  and  second  clauses  of  the  statute 
will  exhaust  but  a  small  portion  of  the  estate  ;  that  peti- 
tioner moved  the  Oeneral  Term  to  re-settle  the  order  so 
as  to  require  the  judgment  to  be  entered  nunc  pro  tunc 
as  of  the  terra  prior  to  decedent's  death ;  that  the  admin- 
istrator appeared  and  opposed  the  motion,  which  has  not 
been  decided ;  that  the  debts  of  the  estate  will  amount 
to  upwards  of  $100,000,  and  that  he  is  involved  in 
numerous  litigations,  and  cannot  ascertain  the  expenses 
of  executing  his  trust,  or  what  the  net  proceeds  of  the 
estate  will  be  after  their  payment  and  his  commissions. 
He  filed  a  supplementary  affidavit,  showing  that  the 
General  Term  granted  the  motion  to  enter  the  judgment 
nunc  pro  tunc,  from  which  he  appealed  to  the  Court  of 
Appeals,  which  court  reversed  the  order,  with  costs,  and 
on  the  remittitur,  the  order  of  said  court  was  made  the 
order  and  judgment  of  the  Superior  Court,  and  the  costs 
awarded  to  him  as  respondent  were  adjusted  at  $144.40, 
no  i^art  of  which  has  been  paid. 

W.  H.  NKWiUJXfforpetiHoner. 
J.  S.  IjkYTKimcR,  for  adminUtraior, 

The  Subrogate.— By  section  37,  SH.  8.j  06  (6  ed.), 
executors  and  administrators  are  required  to  proceed 
with  diligence  to  pay  the  debts  of  the  deceased,  and  are 
dirscted  to.pay  4hem  according  to  the  order  of  classes 
named,  the  first  being  debts  of  preference  under  the 
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federal  laws;  second,  taxes  assessed  previously  to  de- 
cedent's death;  and,  third,  judgments  docketed  and 
decrees  enrolled  against  the  deceased,  according  to  the 
priority  thereof,  respectively.  There  seems  to  be  no 
objection  raised  as  to  the  regularity  of  the  entry  of  judg- 
ment in  this  case,  and  I  must  therefore  assume  that 
it  was  entered  after  the  death  of  the  judgment  debtor,  on 
a  verdict  obtained  in  a  suit  against  him  before  his  death, 
and  comes  within  the  provisions  of  the  statute,  subdi- 
vision 3,  above  cited. 

In  Nichols  v.  Chapman  (9  Wend.,  452),  it  was  held 
that  a  judgment  might  be  entered  on  a  warrant  of  attor- 
ney to  confess,  &c.,  after  the  death  of  the  defendant,  as 
of  the  term  in  which  he  died,  if  the  death  happen  dur- 
ing the  term  ;  and  if  it  happen  during  the  vacation,  as  of 
the  term  immediately  preceding  the  death ;  and  that, 
though  the  judgment  did  not  bind  the  real  estate  of  the 
deceased,  it  was  a  debt  having  a  x^teference,  to  be  paid  in 
the  usual  course  of  administration. 

By  section  8,  3  H.  S.y  618  (same  edition),  it  is  pro- 
vided that  in  case  judgment  recovered  shall  be  filed  and 
docketed  within  a  year  of  the  death  of  the  party  against 
whom  it  is  obtained,  the  death  may  be  suggested  on  the 
record,  if  it  happen  before  judgment  rendered,  and  if 
after  judgment  rendered  it  shall  be  certified  on  the  back 
of  the  record  by  the  attorney  filing  it,  and  that  such 
judgment  shall  not  bind  the  real  estate  which  the  party 
had  at  his  death,  but  be  a  preferred  debt  to  be  paid  in 
the  usual  course  of  administration.  Chief  Justice  Sav- 
age, in  Nichols  v.  Chapman,  at  page  467,  well  says  that 
'Hhe  course  of  administration  among  judgments  is  to 
Xmy  the  oldest  first." 
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In  Salter  v.  Neville  (1  Bradf.^  488),  the  case  of  Nichols 
?).  Chapman  is  cited,  and  commented  upon,  the  Surrogate 
saying  that ''  the  record  itself,  when  duly  made  up,  re- 
lated back  to  the  time  of  the  entry  of  that  order  or  judg- 
ment, no  matter  when  it  was  in  fact  signed."  In  Bernes 
t>.  Weisser  (2  Bradf.^  212),  the  same  case  ds  recognized 
as  holding  that  the  judgment  record  after  death  in  such 
a  case  gave  priority  of  payment  over  simple  contract 
debts.  It  will  be  observed  that  there  is  nothing  in  sub- 
division 3  of  the  section  above  cited,  stating  when  the 
judgment  shalj  be  docketed  or  decree  enrolled,  but  the 
provision  is  that  it  shall  be  against  the  deceased.  The 
case  under  consideration  comes  directly  within  that  pro- 
vision, for  it  is  a  judgment  against  the  deceased,  and  it 
must  be  conceded  to  have  been  duly  entered  as  such. 
WiUard  on  Eceoutors^  p.  279,  etc.,  discusses  this  ques- 
tion, and  reaches  the  conclusion,  substantially,  that  a 
judgment  entered  against  the  decedent  after  his  death 
relates  to  the  time  of  the  verdict,  and  comes  within  the 
provisions  of  the  statute  giving  it  a  preference  over  ordi- 
nary liabilities  of  the  estate. 

I  am  therefore  of  the  opinion  that  the  petitioner  is 
entitled  to  payment  of  his  judgment,  as  a  judgment 
docketed  against  the  deceased  under  the  3d  subdivision  of 
section  37  above  cited  ;  but  I  am  also  of  the  opinion  that 
inasmuch  as,  in  the  same  case,  judgment  for  costs  was 
recovered  against  the  petitioner,  those  costs  should  be 
deducted  from  the  amount  of  the  judgment  in  his  favor, 
and  he  is  entitled  to  an  order  directing  the  administrator 
with  the  will  annexed  to  pay  the  balance  of  his  judg- 
ment, as  the  answer  of  the  administrator  does  not  show 
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that  he  has  not  ample  funds  in  his  hands  applicable  to 
its  payment. 

Let  an  order  be  entered  accordingly. 


New  Yobk  County. — Hok.   D.  C.  CALVIN,  Sitbbooatb.— 

January,  1880. 

LuEiis  V.  ButrNJES. 

In  the  matter  of  the  accounting  of  Peter  Bkunjes  and' 
Lawson  L.  Puller,  trustees^  under  the  will  of 
Henry  Luers,  deceased. 

"^hc  decedent,  who,  at  the  time  of  his  death  in  1865,  was  a  member  of  a 
firm,  left  a  will,  disposing  of  his  property  for  the  benefit  of  his  widow, 
son  and  daughters,  and  directing  his  executors  to  cause  the  value  of 
his  Interest  in  the  firm  to  he  ascertained,  and  to  transfer  the  same  to 
said  firm,  ux>on  their  executing  an  obligation  to  pay  the  amount,  when 
his  son  should  attain  majority,  which  occurred  in  1870.  The  executors, 
being  members  of  the  firm,  allowed  the  funds  of  the  testator  to  remain 
in  the  business,  drawing  interest,  but  omitted  to  take  the  obligation  as 
i-equired.  In  1875  and  1870,  the  membership  of  the  firm  having 
changed,  and  the  business  having  deteriorated,  said  executors  took« 
from  members  of  the  firm,  a  bond  and  mortgages  upon  the  firm  lands, 
which  were  already  incumbered,  to  secure  the  balance  duo  to  the 
estate.  Subsequently  their  letters  were  revoked  on  their  application, 
and  administration  with  the  will  annexed  was  granted  to  the  son  and 
daughters,  the  securities  being  transferred  to  the  administrators.  It 
appeared  that  the  beneficiaries  were  unaccustomed  to  business, — the 
mother  being  only  partl}'^  acquainted  with  the  English  language, — ^and 
that  they  had  no  sufficient  notice,  at  the  time,  of  the  breach  of  trust 
on  the  part  of  the  executors,  the  securities  being  taken  after  the  est»ite 
had  become  manifestly  imperiled. 

RM,  1.  That  the  executors  had  no  right  to  speculate  upon  the  result  of  a 
plain  neglect  of  their  duty,  and  were  liable  for  the  loss  growing  otit  of 
such  neglect. 

2.  That  the  beneficiaries,  under  the  circumstances,  were  not  estopped  from 
holding  ihe  trustees  liable,  by  the  receipt  of  income,  nor  by  the  ulti- 
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mate  acceptance  of  tho  custody  of  the  estate,  and  the  transfer  of  the 
securities.  Tho  essence  of  an  estoppel  is  thiit  a  person  has  done  or 
omitted  to  do  something,  which  has  induced  a  line  of  conduct  by  an- 
other, the  denial  of  which  thereafter  would  injure  the  rights  of  the  one 
acting  upon  the  representations  or  silence  of  him  wlio  seelLs  to  enforce 
the  liability  againtjt  him. 
Where  a  trustee  claims  a  confirmation,  by  the  eestui  que  trust,  of  the 
former's  unlawful  acts,  in  dealing  with  the  estate,  the  rule  is  thut  the 
party  confirming  must  not  labor  under  any  disability,  must  net  delibcr 
ately,  upon  full  information,  without  false  suggestion  or  reservaiion 
on  the  pan  of  tho  trustee,  and  must  be  aware  of  ,ihe  law  that  ho  miglit 
impeach  the  transaction  in  a  court  of  equity. 

This  was  an  accounting  of  Peter  Branjes  and  Lawson 
L.  Fuller,  trnsrees  under  the  will  of  decedent. 

The  latter  died  in  1866.  By  his  will  he  ai)pointed 
said  Brunjes  and  Fuller  executors,  and  directed  that  his 
interest  in  the  firm  of  Brunjes,  Ockerschausen  &  Co.,  of 
which  he  was  a  member,  at  his  death,  should  be  ascer- 
tained and  sold  by  the  executoi*s  to  the  surviving  mem- 
bers thereof,  on  their  executing  to  the  executors  an 
obligation  to  pay  the  amount  of  his  interest,  so  ascer- 
tained, when  his  son  Heniy,  who,  with  his  mother  and 
sisters,  were  the  beneficiaries,  should  become  of  age, 
which  occurred  February  1,  1870. 

In  1867,  the  executors  rendered  a  final  account  of 
their  proceedings  as  such,  and  a  decrao  was  entered,  on 
June  10,  directing  them  to  invest  and  keep  invested 
the  sum  of  about  sixty  thousand  dollars,  according 
to  the  provisions  of  the  will.  In  May,  1877,  their  letters 
were  revoked,  upon  their  own  application,  and  they 
were  released  from  the  trust  imposed  by  the  will,  and 
letters  of  administration,  with  the  will  annexed,  were 
granted  to  the  son  and  daughters  who  petitioned  for 
this  accounting,  and  prayed  that  the  executors  per- 
sonally make  good  the  loss  occasioned  by  the  failure. 
Vol.  V. 
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hereafter  mentioned,  to  enforce  the  obligation  of  the  firm 
to  the  estate,  according  to  the  terms  of  the  will. 

Subsequently  to  decedent's  death,  the  executor  Fuller 
became  a  member  of  the  firm  of  Brunjes,  Ockerschausen 
&  Co.,  which  firm  carried  on  a  sugar  refining  business  in 
New  York  city,  their  capital  consisting  of  the  refining 
building  and  the  lands  on  which  it  was  situated,  subject 
to  mortgage  incumbrances,  and  the  business  being  car- 
ried on,  as  the  auditor  found,  by  buying  crude  sugars  on 
credit,  and  selling  for  cash,  or  on  short  credit,  whereby 
they  were  enabled  to  meet  their  obligations  for  the  pur- 
chase of  the  crude  material. 

After  the  entry  of  the  decree  of  1867,  the  executors 
charged  themselves  with  the  balance  of  $63,110.54,  and 
commenced  their  new  account,  and  continued  it  to 
November  1,  1876,  during  which  period,  exclusive  of 
said  balance,  they  received  the  further  sum  of  $44,503, 
(he  whole  amounting  to  $107,613.54,  and  during  the  same 
period  paid  to  the  petitioners  a  portion  of  the  capital  of 
the  estate,  and  all  the  interest  due  thereon,  leaving  a 
balance  November  1,  1876,  of  $38,110.52,  which  up  to 
that  time  had  continued  in  said  firm.  About  May  1, 
1875,  the  executors  took  from  Peter  Brunjes  and  Henry 
J.  Ockerschausen,  members  of  said  firm,  a  bond  in  the 
penal  sum  of  $76,000,  conditioned  for  the  payment  of 
$38,000  five  years  from  May  1,  1875,  with  interest  at 
seven  per  cent.,  payable  semi-annually,  and  as  collateral 
thereto  a  mortgage  thereon,  of  the  same  date,  on  lots  in 
this  city,  and  about  February  16,  1876,  as  further  secur- 
ity for  such  payment,  they  executed  to  the  executors 
another  mortgage  on  other  lots,  all  of  which  real  estate 
was,  with  a  slight  exception,  encumbered  by  first  mort-' 
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gages  to  the  amoant  of  $67,311,  the  two  mortgages 
executed  to  said  executors  covering  all  the  real  estate 
owned  by  the  said  firm,  except  that  there  was  a  mistake 
in  the  description  of  one  of  the  lots. 

This  additional  mortgage,  called  the  blanket  mort- 
gage, taken  to  secure  the  $88,000  bond,  was,  as  the  bene- 
ficiaries' counsel  notified  the  executors,  taken  for  such 
security  as  it  might  be  worth,  and  the  said  bond  and 
two  mortgages  to  the  executors  were  the  only  obliga. 
tions  that  they  took  from  said  firm  for  the  payment  oJ 
the  testator's  interest,  in  pursuance  of  the  provisions 
of  the  will.  In  May,  1877,  the  executors  assigned  said 
bond  and  mortgages  to  the  petitioners,  as  administrators 
with  the  will  annexed,  and  they  were  received  by  them 
as  such. 

The  trustees'  account,  and  objections  filed  thereto, 
were  referred  to  an  auditor,  who»took  testimony,  and  re- 
ported that  the  trustees  were  not  personally  liable  for 
loss  to  the  estate,  and  that  the  petition  should  be  dis- 
missed. The  matter  came  up  for  a  hearing,  on  excep- 
tions to  the  report.  Further  facts  suflBciently  appear  in 
the  opinion. 

Horace  Secor,  Jr.,  for  executors  and  trustees. 
Elliott  F.  Shepard,  for  exceptants. 

The  Surrogate. — It  is  not  only  proved  but  conceded 
that  the  executors,  who  are  accounting,  after  ascertaining 
the  value  of  the  interest  of  the  testator  in  the  firm  of 
Brunjes,  Ockerschausen  &  Co.,  transferred,  according  to 
the  terms  of  the  will  of  decedent,  all  his  interest  in  said 
firm,  but  failed  to  take  the  obligation  of  that  firm 
to  pay    the    amount   thus  ascertained,    at   the    ma- 


36         CASES  IN   THE  SURROGATES'  COURTS. 

LUKUH  r.  BUUKJES. 


jority  of  the  son,  February  1,  1870,  according  to  the 
requirements  of  the  will ;  and  hence  tlie  only  questions 
fo  be  considered  and  determined  are :  has  the  estate  suf- 
fered loss  by  reason  of  that  neglect  of  a  plainlj'  imposed 
obligation,  and  if  so,  have  the  beneficiaries  under  the 
will  done  anything,  by  way  of  acquiescence  or  waiver, 
which  estops  them  from  charging  the  executors  with  the 
loss  caused  by  their  neglect  of  duty  1 

Some  evidence  ha^  been  given  by  the  executors,  tend- 
ing to  show  that  the  firm  of  Brunjes,  Ockerschausen  & 
Co,,  at  the  death  of  the  decedent,  while  it  was  in  good 
credit,  was  largely  indebted,  and  if  then  closed,  the 
debts  would  have  exhausted  the  whole  property  of  the 
firm,  and  also  that,  at  the  time  when  the  obligation,  if  it 
had  been  taken  according  to  the  duty  of  the  trustees, 
would  have  matured,  the  firm  was  not  in  condition,  if 
wound  up,  to  have  realised  sufficient  to  pay  the  obliga- 
tion ;  but  the  evidence  is  quite  conclusive  that  at  both 
periods  the  firm  was  in  active  business  with  a  good  cred- 
it, and  that  if  the  obligation  had .  been  outstanding  at 
the  latter  date,  it  would  have  been  paid.  It  also  ap- 
pears that,  about  a  year  after  a  transfer  of  all  the  inter- 
est of  the  decedent  in  the  firm  to  the  surviving  partners 
was  made,  one  of  the  firm,  Hermann  H.  Brunjes,  retired 
therefrom  with  $11(),(;(K)  of  its  cash  assets,  and  that  the 
respective  copartners  after  one  of  the  trustees,  Fuller, 
had  become  a  member  of  the  firm,  had  yearly  withdrawn 
from  the  firm  sums  running  from  |3,000  to  $12,0(K),  each, 
amounting  to  $175,000  ;  besides,  there  is  no  proof  in  the 
case  as  to  the  personal  responsibility  of  said  Hermann 
H.  Brunjes,  at  the  time  when  the  obligation  would  have 
matured  if  taken  according  to  the  duty  of  the  executors. 
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If  this  obligation  had  been  taken,  the  personal  liabil- 
ity of  all  the  then  partners  for  this  claim,  as  well  as 
the  assets  of  the  firm,  wonld  have  been  held  for  the  pay- 
ment of  the  obligation  ;  and  the  neglect  of  the  executors 
to  take  that  obligation  clearly  deprived  the  executors  of 
the  power  to  enforce  it  on  the  first  day  of  February, 
1870,  and  thus  a  loss  to  the  estate  occurred  by  neglect 
of  the  executors  to  do  their  duty  ;  for  it  is  not  pretended 
but  that  the  obligation  would  have  Ixeen  entered  into, 
if  it  had  been  demanded  by  the  representatives  of  this  es- 
tate; and  if  not,  then  certainly  the  executors  would  have 
been  in  a  position  to  enforce  a  liquidation  of  the  affairs 
of  the  firm,  which  obviously  would  have  been  seriously 
detrimental  to  the  surviving  partners,  and  have  doubt- 
less secured  the  execution  of  the  obligation. 

It  is  no  answer  to  say,  as  one  of  the  executors  and 
trustees  assumed  to  swear,  that  they  did  not  take  the 
obligation  because  they  regarded  it  as  a  lien  upon  the 
property  of  the  firm,  and  therefore  equally  well  secured  ; 
firsts  because  it  was  a  plain  violation  of  duty  to  neglect 
to  take  it ;  and  in  the  second  place,  their  assumption  that 
it  was  a  lien  upon  the  effects  of  the  copartnership  was 
not  true  in  any  legal  sense,  neither  as  an  actual  nor  as  an 
equitable  lien,  which  could  have  been  enforced  against 
the  other  creditors  of  the  copartnership,  or  bona  fide 
purchasers  of  the  real  estate.  And  besides,  if  it  had 
been  such  lien,  there  was  an  essential  failure  to  comply 
with  the  provisions  of  the  will,  in  that  the  surviving 
partners  were  not  thereby  made  personally  liable  for  the 
obligation.  It  is  clear,  therefore,  that  the  executors 
should  be  charged  with  the  loss  sustained  by  reason  of 
this  neglect,  unless  they  have  been  relieved  from  the 
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obligation  by  some  action  of  the  beneficiaries ;  but  the 
extent  of  that  loss  cannot  yet  be  detennined,  for  the  rea- 
son that,  for  the  purpose  of  security,  the  administrators 
with  the  will  annexed  hold  certain  mortgages,  which  may 
yield  something  for  the  benefit  of  the  estate  and  the  pro- 
tection of  the  trustees.  This  brings  me  to  the  considera- 
tion of  the  testimony  bearing  upon  the  alleged  estoppel, 
by  acquiescence  or  otherwise,  of  the  beneficiaries,  and  the 
release  of  the  trustees. 

The  evidence  shows,  substantially,  that  the  beneficia- 
ries,—the  widow  being  above  sixty  years  of  age,  not  able 
to  write  English,  nor  acquainted  with  accounts  or  busi- 
ness, and  the  two  daughters,  alike  unacquainted  with 
business, — received  from  the  executors  the  interest  on 
the  amount  estimated  as  the  value  of  decedent's  interest 
in  the  firm  of  which  he  was  a  member.  And  it  may  be 
reasonably  assumed  that  they  understood  the  terms  of 
the  will  requiring  the  execution,  by  the  surviving  mem- 
bers of  said  firm,  to  the  executors,  of  the  obligation. 
But  it  is  worthy  of  special  notice  that  there  is  no  evi- 
dence in  this  case  that  they  received  interest  from,  or  had 
any  dealings  with  the  surviving  members  of  said  firm, 
except  as  executors  ;  and  I  am  not  able  to  find  any  evi- 
dence in  the  case  showing  that  they,  the  female  benefi- 
ciaries, or  Henry  T.  Luers,  after  he  became  twenty-one 
years  of  age,  had  any  knowledge  that  the  executors  had 
failed  to  take  the  obligation,  pursuant  to  the  terms  of 
the  will,  until  about  the  time  they  took  proceedings  to 
compel  further  security,  through  their  counsel,  Mr. 
Shepard.  And  while  it  does  appear  that  they  had  some 
sort  of  knowledge,  that  the  firm  of  Brunjes,  Ocker- 
schaasen  &  Fuller  had  executed  the  first  mortgage  to  the 


NEW    YORK,  JANUARY,  1880.  39 

LUERS  «.  BRUNJB8. 

executors,  some  time  in  1876,  by  the  mortgage  being 
exhibited  to  the  widow,  and  taken  into  the  hands  of  the 
daughters,  yet  it  does  not  appear  that  they  understood 
the  nature  of  the  mortgage,  whether  it  was  or  not  a  first 
and  perfect  security,  and  there  is  nothing  in  the  case  to 
indicate  that  they  did  not,  as  they  had  the  right  to, 
assume  that  the  obligation  of  the  firm  had  been  taken, 
and  that  in  pursuance  of  their  duty  the  trustees  had  in- 
vested the  money  in  security,  upon  property  belonging 
to  the  firm ;  and  they  had  the  right,  under  the  circum- 
stances, to  assume  that  that  mortgage  was  given  and 
taken  in  conformity  to  the  obligation  of  the  will,  and 
were  not  charged  with  the  duty  of  examining  to  see 
whether  that  security  was  ample  or  otherwise,  for  that 
duty  was  imposed  upon  the  trustees,  as  their  representa- 
tives. Nor  am  I  able  to  concur  in  the  suggestion  that, 
acting  for  himself  and  the  other  beneficiaries,  Mr.  Luers, 
after  his  majority,  did  anything  to  acquiesce  in  the  plain 
neglect  of  duty  on  the  part  of  the  executors ;  indeed,  the 
very  essence  of  an  estoppel  is,  that  a  X)erson  has  done  or 
omitted  to  do  something,  which  has  induced  a  line  of 
conduct  by  another,  the  denial  of  which  thereafter  would 
injure  the  rights  of  the  one  acting  upon  the  representa- 
tion or  silence  of  him  who  seeks  to  enforce  the  liability 
against  him;  and  it  is  quite  pertinent  in  this  case  to 
inquire  what  young  Luers  has  done,  in  receiving  interest 
from  the  late  firm,  through  the  executors  or  trustees, 
which  has  induced  the  executors  to  do,  or  neglect  to  do, 
what  they  would  not,  or  would  have  done,  but  for  such 
conduct  on  his  part.  It  is  nowhere  suggested  that  they 
omitted  to  take  the  obligation  under  the  direction  or 
approval  of  either  of  the  beneficiaries,  nor  is  it  pretended 
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that  they  omitted  to  seek  further  secarity  from  the  ftim, 
by  reason  of  the  neglect  of  the  beneficiaries  to  demand 
it,  or  by  reason  of  acquiescence  in  the  fund  remaining  in 
the  hands  of  the  copartnerahip,  without  such  obligation. 
Indeed,  the  evidence  is  quite  conclusive  that  they  did 
not  so  understand,  nor  were  they  apprized  of  the  fact 
that  the  fund  was  left  with  the  surviving  partners  with- 
out their  obligation  to  pay  at  the  majority  of  Henry 
Luers,  or  afterwards  without  security ;  and  the  fact  that 
they  received  interest  from  the  executors  in  the  shape  of 
checks  of  the  firm,  wus  no  notice  to  them  that  the  obliga- 
tion had  not  been  taken  by  the  trustees,  nor  any  that  the 
fund  had  not  been  properly  invested,  according  to  the 
terms  of  the  will,  after  February  1,  1870.  So  that,  in 
respect  to  the  first  mortgage  taken  by  the  trustees,  it 
must  be  held  to  have  been  taken  upon  their  respon- 
sibility as  such ;  and  if  they  claim  that  it  was  an  invest- 
ment, pursuant  to  the  provisions  of  the  will,  instead  of 
an  effort  to  secure  what  they  might,  notwithstanding  their 
neglect  to  obtain  the  obligation,  it  was  a  security  not 
authorized,  upon  property  which  had  been  incumbered 
by  mortgages  prior  thereto,  and  for  that  reason  they  are 
liable  for  mis-investment. 

The  next  question  to  be  considered  is  whether  the 
so  called  ''blanket  mortgage, '^  required  by  the  bene- 
ficiaries^ counsel,  was  such  a  dealing  with  the  property 
by  the  beneficiaries,  as  to  relieve  the  trustees  from 
any  further  liability  for  their  previous  neglect.  The 
mere  receipt  of  the  mortgage  under  such  circumstances 
would  not,  in  my  opinion,  act  as  a  release,  either 
legally  or  equitably,  of  the  trustees,  for  such  neglect  of 
duty,  even  if  the  mortgiige  liad  been  received  by  them  in 
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the  expectation  that  it  would  prove  ample  security  for 
the  whole  liability.  But  the  proof  is  quite  conclusive 
that  the  second  mortgage,  called  ^^  the  blanket  mort- 
gage," of  date  February  16,  1876,  was  given  on  the 
i*equest  of  the  counsel  for  the  beneficiaries,  not  in  release 
of  the  trustees'  liability,  nor  was  it  received  in  satisfac- 
tion of  any  such  liability,  but  it  was  demanded  by  the 
counsel  as  the  best  that  could  be  procured  under  the  cir- 
cumstances, they  refusing  to  give  other  security ;  and 
the  fact  that  the  members  of  the  firm  and  the  trustees 
proposed  to  convey  the  whole  property,  thus  mortgaged, 
to  the  administrators  with  the  will  annexed,  subject  to 
all  incumbrances,  for  a  release  of  the  firm  and  the 
trustees  from  all  liability,  and  that  it  was  rejected  by  the 
beneficiaries,  is  the  highest  evidence,  if  any  other  were 
needed,  that  the  blanket  mortgage  was  not  received 
in  satisfaction. 

It  is  true  that  the  executors  claim  that  they  are  re- 
leased from  farther  liability,  by  the  acquiescence  of  the 
beneficiaries,  through  the  acceptance  of  the  custody  of 
the  estate,  and  their  approval  of  the  receipt  of  the 
so  called  '^blanket  mortgage ;"  but,  as  has  already  been 
stated,  the  evidence  does  not  sufficiently  charge  the 
beneficiaries  with  a  knowledge  of  the  facts  and  the 
trustees'  liability. 

In  Cumberland  Coal  and  Iron  Company  v.  Sherman 
(30  Barb. J  663),  Mr.  Justice  Dayies,  in  discussing  the 
question  of  ratification  or  confirmation  of  a  sale  to 
a  trustee  by  the  cestui  que  trusty  which  is  somewhat 
analogous  to  the  pretended  acquiescence  and  confirma- 
tion in  this  case,  says,  that  the  rules  as  to  confirmation 
are,  that  the  party  confirming  must  not  labor  under  dis- 
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ability,  that  the  confirmation  must  be  a  deliberate  act, 
and  that  the  court  will  watch  it  with  the  utmost  strict- 
ness, and  will  not  allow  it  to  stand,  but  on  the  very 
clearest  evidence ;  that  there  must  be  no  false  suggestion 
or  reservation,  but  that  the  cestui  gv£  trust  must 
be  made  acquainted  with  all  the  material  circumstances 
of  the  case  ;  that  the  confirming  party  must  be  aware  of 
the  law, — that  he  might  impeach  the  transaction  in  a 
court  of  equity, — citing  numerous  authorities. 

In  Adair  v.  Brimmer  (74  iT.  F.,  539), — which  is  a  case 
where  the  executors  had  disposed  of  the  testator's  real 
estate  for  the  purpose  of  forming  a  mining  corporation, 
and  received  stock  of  the  corporation  in  payment  there- 
for,— there  was  an  effort  made  to  show  that  the  cestui 
gue  trust  had  ratified  the  sale  and  investment ;  but  the 
same  doctrine  was  asserted,  and  the  executor  held 
liable. 

The  confirmation  of  the  conclusions  reached  by  the 
auditor  would,  in  my  opinion,  establish  a  most  danger- 
ous and  pernicious  precedent,  for  it  would  seem  to  in- 
vite trustees  to  speculate  upon  the  result  of  a  plain 
neglect  of  duty,  and  to  impose  upon  the  cestui  que  trust 
not  only  proof  of  the  violation  of  duty,  but  in  order  to 
establish  the  loss  growing  out  of  such  neglect,  to  throw 
the  onus  upon  them  of  showing  that,  if  the  duty  had 
been  iDerformed,  and  the  obligation  taken  in  conformity 
to  the  will,  that  obligation  could  certainly  have  been 
enforced  to  its  full  extent,  by  strict  process  of  law.  I 
am  not  willing  either  to  establish  or  concur  in  any. such 
principle.  I  am,  therefore,  of  the  opinion  that  the 
trustees  are  chargeable  i)ersonally  with  the  loss  which 
has  been  sustained  by  this  estate,  by  reason  of  their 


NEW  YORK,  SEPTEMBER,  1880.  43 

KAVANAOH  V.  WILi4»l. 

neglect  to  take  the  obligation,  and  enforce  it  according 
to  tbe  provisions  of  the  will.  Nevertheless,  they  should 
be  Gi-edited  with  all  sams  which  have  been  realized 
through  the  executors  and  trustees,  from  the  late  firm  of 
Brunjes,  Ockerschausen  &  Co.,  and  tbe  amount  of  snch 
loss,  it  seems  to  me,  cannot  be  determined  unless  by  con- 
sent of  i)arties,  without  the  foreclosure  of  the  subsisting 
mortgages  executed  to  the  executors,  and  assigned  to 
the  administrators  with  the  will  annexed.  The  auditor's 
reix)rt,  in  the  particulars  above  suggested,  should  be 
modified  to  conform  hereto,  and  the  exceptions  to  his 
conclusion  that  the  trustees  are  not  liable,  and  that  the 
petition  should  be  dismissed,  should  be  sustained. 
Ordered  accordingly. 


^-•-^ 


Nbw   Yobk  County. — Hon.  D.   C.  CALVIN,  SxrBBOOATE. — 

September,  1880. 

Kavanaoh  v.  Wilson.* 

In  iJie  matter  of  ike  estate  of  Alexander  C.  Poillon, 

deceased. 

In  proceedings  to  sell  a  decedent's  real  estate,  for  the  pa}inent  of  debts,  a 
Judgment  for  a  debt  due  from  him,  entered  on  an  offer  of  his  executors, 
against  whom  the  action  liad  been  revived,  is  not  evidence  of  the  debt, 
as,  in  such  case,  tlicne  is  no  trial  on  the  merits.  Kor  is  the  offer  com- 
petent evidence,  as  ooDstituting  an  admission  thereof. 

The  costs  awarded  in  such  a  Judgment  are  not  a  valid  part  of  the  claim, 
for  the  purposes  of  such  proceedings. 

Wood«.  Byington  2  Barb,  Ch.,  887;  Sanford  v.  Granger,  12  barb,,  892:— 
followed. 

*  See  Swartout  v.  Schwerter,  iwst,  p.  497. 
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Motion  to  confirm  report  of  referee  appoint^,  in 
creditor's  proceeding  to  sell  decedent's  real  estate  for 
the  payment  of  debts,  to  take  proof  of  a  certain  judg- 
ment recovered  in  the  name  of  John  Kavanagh  against 
the  executors,  and  of  the  rights  and  interests  of  certain 
parties,  in  and  to  said  jndgment. 

An  action  was  commenced  in  the  court  of  common 
pleas,  by  John  Kavanagh,  for  brokerage  fees,  against 
the  decedent,  in  1873,  and  upon  the  latter' s  death, 
was  revived  against  his  executors  on  December  14,  1874. 
In  May,  1876,  a  jndgment  was  i*ecovered  therein  against 
the  executors  for  over  $5,000,  which,  after  affirmance  by 
the  General  Term,  was  reversed  by  the  court  of  appeals, 
January  27, 1877,  and  a  new  trial  ordered,  which  was  not 
had.  In  February,  1880,  the  executors  offered  to  allow 
plaintiff  to  take  judgment  against  them  as  such,  for 
$2,500,  with  interest  and  costs,  which  offer  was  accepted 
and  the  judgment  entered  accordingly. 

Upon  application  for  distribution  of  the  proceeds  of 
a  sale  of  the  decedent^ s  real  estate,  had  pursuant  to  an 
order  of  the  Surrogate,  this  reference  was  ordered, 
whereon  the  referee  allowed  the  judgment  as  a  valid 
claim,  but  disallowed  the  costs.  Various  exceptions 
were  taken  by  the  several  parties. 

William  J.  Kane,  in  penon,  and  for  John  Kawmagh  and  C,  N. 
Dayton, 

Gideon  W.  Dayssfort,  for  peUUoning  eredUor. 

C.  C.  'EdAUfforastngneeofJohnKawinagh. 

Nelson  Smith,  for  receiver  cf  John  Kavanagh, 

The  Surrogate.— By  section  60  of  3  5.  8.^  117  (6 
ed.),  it  is  i)rovided,  in  such  a  case  as  this,  that  a  judg- 
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ment  against  the  executors,  for  a  debt  dne  from  the  de- 
ceased, leaves  the  debt  against  the  estate  to  the  same 
extent  as  before,  to  be  established  in  the  same  manner 
as  if  no  snch  judgment  had  been  obtained,  except  when 
the  same  has  been  obtained  upon  a  trial  or  hearing  upon 
the  merits,  in  which  latter  case  the  judgment  is  prima 
facie  evidence  of  such  debt  before  the  Surrogate. 

In  this  case,  there  has  been  no  trial  on  the  merits 
which  produced  the  judgment  oifered  in  evidence,  for  the 
former  trial,  though  on  the  merits,  was  by  the  reversal  in 
the  Court  of  Appeals  entirely  set  aside,  and  none  of  its 
proceedings  constituted  any  portion  of  the  record  of  the 
judgment  entered  on  the  defendant's  oflfer. 

The  next  question  to  be  considered  is  whether  the 
debt  against  this  estate  was  established  before  the  referee, 
in  the  same  manner  as  if  no  such  judgment  had  been  ob- 
tained. There  is  no  proof  of  any  such  debt,  outside  of 
the  judgment,  unless,  as  the  referee  seems  to  suppose, 
the  oflfer  of  judgment  under  the  Code  was  equivalent  to 
an  admission  of  the  indebtedness  by  the  executors. 
This  is  substantially  a  proceeding  against  the  property 
of  the  heirs,  and  I  am  of  the  opinion  that  the  oflter  of 
judgment  under  the  Code,  in  a  suit  against  the  executors 
was  not  equivalent  to  an  admission  that  the  estate  was 
indebted  to  the  plaintiflF  in  that  action — even  if  it  had 
been  proved  before  the  referee  that  the  oflfer  wa^ 
signed  in  the  proper  handwriting  of  the  executor's 
attorney.  But  the  only  verity  as  to  the  oflfer  is  that 
it  appears  in  the  judgment  roll  and  purports  to  have 
been  signed  by  the  executor's  attorney.  This,  in  my 
opinion,  is  not  a  suflKcient  proof  of  the  debt  against  the 
estate. 
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By  sections  68  and  69  of  the  same  statute,  p.  119,  the 
subsequent  proceedings,  after  the  order  to  show  cause, 
are  required  to  conform  to  the  proceedings  taken  on  the 
application  of  the  executor  or  administrator,  and  hence 
the  proof  of  demands,  to  be  adjudged  valid  and  subsist- 
ing against  the  estate  of  decedent,  must  conform  to  the 
requirements  of  section  17,  p.  110,  and  be  established  by 
proof  independent  of  any  judgment  recovered  against  the 
representative  of  the  estate,  unless  such  judgment  shall 
have  been  recovered  upon  a  trial  on  the  merits. 

The  reference  back  to  the  referee  to  take  proof  of  the 
demand  of  the  parties  claiming  an  interest  in  the  judg- 
ment, together  with  their  respective  rights,  appears  by  the 
order  as  upon  the  original  establishment  of  demands 
against  the  estate ;  whereas  the  papers  show  such  an 
establishment)  the  usual  order  for  sale,  and  the  actual 
sale  and  report  thereof.  The  proper  order  to  have  been 
made  would  have  been  under  sections  51  and  62,  p.  116, 
for  tlie  proof,  to  the  satisfaction  of  the  Surrogate,  of  any 
other  debts  or  demands  which  had  been  presented  and 
not  theretofore  established.  The  proceedings  stand  in 
the  anomalous  position  of  the  sale  having  been  made  be- 
fore completion  of  the  hearing  to  adjudge  the  demands 
subsisting  against  the  estate. 

As  it  is  probable  that  the  parties  interested  in  this 
judgment  may  be  able  to  prove  the  claim  or  debt,  for 
which  the  judgment  was  entered  by  consent,  they  should 
be  afforded  the  opportunity  before  the  same  referee,  to 
whom  the  matter  is  hereby  referred  (as  upon  proceeding 
for  distribution),  if  they  shall  so  elect. 

There  having  been  no  proof  of  the  claim  represented 
by  the  judgment,  it  seems  unnecessary  to  consider  the. 
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referee's  report  and  exceptions  thereto,  as  to  the  interests 
of  the  respective  claimants  or  their  rights  under  the  proof, 
except  that  of  Mr.  Kane  under  his  alleged  lien  for  costs, 
which,  under  the  authorities,  cannot  be  sustained  as  a  de- 
mand against  the  decedent  (Wood  v.  Byington,  2  Barb. 
Ch.,  387;  Sanford  ij.  Granger,  12  Barb.,  392;  RedjieWs 
Practice,  268). 

But  in  reaching  this  conclusion,  I  do  not  intend  to  hold 
that  the  attorney  may  not  have  a  valid  claim  for  so  much 
of  his  professional  services  as  were  i)erf ormed  before  the 
death  of  the  testator,  which,  if  not  barred,  he  will  have  an 
opportunity  to  prove  before  the  referee* 


•♦^ 


Nbw  York   Coitntt. — Hon.  D.  C.  CALVIN,    Subbogatb. — 

October,  1880. 

Sarybnt  ^.  Hesdba. 

In  the  matter  qf  the  probate  of  the  wiU  of  Ctntuia 

Hesdba,  deceased. 

The  decedent  lived  with  her  husband  for  many  years,  withoat  any  evidence 
of  alienation  or  discord,  and  died,  leaving  no  parents  or  children. 
Several  months  alter  herdecease,  a  paper  aUeged  to  have  been  discov- 
ered was  propounded  by  her  husband,  as  her  will,  whereby  she  left  all 
her  property  to  him.  Evidence  was  adduced  that  this  was  in  pursuance 
of  an  understanding  had  between  them  during  her  life-time.  The  pro- 
bate was  contested  by  various  relatives  of  decedent  who  would  have 
been  entitled  to  share  in  her  estate  in  case  of  intestacy,  and  who  at- 
tempted to  prove  that  the  signature  of  the  testatrix,  and  of  a  deceased 
subscribing  witness,  were  forgeries.  The  draughtsman,  who  was  the 
surviving  subscribing  witness,  did  not  at  first  recollect  drawing  and 
witnessing  tlie  will,  but  recalled  the  f acts»  from  the  statements  to  him 
of  another  who  was  present  at  the  time,  and  from  a  memorandum  in 
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his  diary.  A  great  number  of  witnesses  wns  examined  upon  cacli  side, 
including  two  experts  in  handwriting,  who  testified  against  the  genu- 
ineness of  the  contested  signatures,  but  arrived  iit  their  conclusions  by 
inconsistent  theories.  Held,  1.  That  the  delny  in  producing  the  will  was 
not  necessarily  suspicious,  when  explained  by  decedent's  condition  and 
associates,  in  her  life-time. 

2.  That  contestant's  theory,  tliat  the  forgetfulncss  of  the  draughtsman  of 

the  will  was  simulated,  in  order  to  givo  u  semblance  of  verity  and 
genuineness  to  a  forged  instrument  in  his  own  handwriting,  was  not 
tenable,  as  such  forgetfulncss  was  rather  calculated  to  endanger  the 
case,  while  a  ready  statement  of  the  facts  of  dm  wing  and  witne»«ing 
the  will  would  have  been  the  most  obvious  mode  of  avening  suspicion. 

3.  That  the  case  turned  upon  the  contlict  between  these  experts  and  the 

draughtsman,  and  that  as  he  had  lived  for  many  years  in  a  community* 
where  he  was  v.cil  known,  and  iiad  terved  as  a  justice  of  the  peace,  and 
in  other  capacities,  and  testified  positively  to  all  the  facts  of  execution, 
and  was  corr)borated  by  a  memorandum  in  his  diarv  and  another  wit- 
ness,  and  no  attempt  had  been  made  to  impeach  his  character,  his  testi- 
mony must  control,  ond  the  instrument  be  admitted. 

Conversations  and  dates*  given  from  memory,  are  a  kind  of  testimony 
which  is  apt  to  be  unreliable,  the  conversations  being  often  very  imper- 
fectly remenibered,  and  the  modes  of  expression  misunderstood  in  their 
significance;  and  should  not,  alone,  be  regarded  as  controlling. 

The  testimony  of  a  witness,  to  the  actual  signature  of  another  in  his  pres- 
ence, is  not  necessarily  sufiknent  to  overcome  all  evidence  tending  to  a 
contrary  conclusion,  based  upon  the  opinion  of  witnesses,  familiar 
with  the  handwriting  in  question,  as  to  its  genuineness. 

Testimony  as  to  similarity  of  signature  is  nnicli  more  persuasive  and  satis- 
factory than  evidence  of  dissimilar! t}',  it  being  the  uniform  experience 
that  the  signatures  of  a  person  often  vary  materially,  owing  to  such 
causes  as  posture,  nervous  condition,  freedom  from  interference,  qual- 
ity of  material,  and  other  circumstances. 

The  testimony  of  experts  who  are  selected  by  the  paity  in  whose  behalf 
their  testimony  is  given,  and  whose  testimony  in  his  favor  is  assured 
beforehand,  falls  short  of  that  impartiality  which  characterizes  ordi- 
nary witnesses,  and  requires  to  be  scrutini/AMl  with  care. 

Expert  icstimony  as  to  handwriting  is  especially  open  to  criticism,  there 
being  a  lack  of  any  standard,  such  as  exists  in  the  case  of  the  medical 
or  chemical  expert,  whereby  to  test,  the  soumlaess  of  the  opinions  ad- 
vanced. 

It  is  improper  to  assume  the  criminality  of  a  witness  for  the  purpose  of 
meeting  coincident  evidences  of  corruption,  or  of  explaining  apparent 
dissimilarity  or  contradiction.  The  rule  is  to  assume  the  honesty  of  the 
witness,  until  either  his  testimony  is  shown  to  be  so  inconsistent  as  to 
impair  his  veracity,  or  his  general  character  for  truth  and  honesty  is 
sucoessf  ttlly  attacked. 
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Applicatioit  for  the  probate  of  a  will. 

The, will  propounded  bore  date  August  17,  1876,  and 
purported  to  be  witnessed  by  Peter  Stephens  and  I.  W. 
Canfield.  After  providing  for  the  payment  of  debts, 
testatrix  gave  and  devised  all  the  residue  of  her  prop- 
erty, both  real  and  personal,  of  every  kind  and  nature 
whatsoever,  to  her  husband,  Edward  H.  Hesdra,  forevei-, 
and  directed  that  he  cause  to  be  erected  on  her  grave  a 
decent  and  suitable  tombstone,  and  keep  the  grounds  of 
the  iilot  in  goo(^  order,  and  appointed  her  husband  sole 
executor.  * 

The  probate  was  contested  by  Margaret  Sarvent,  de- 
cedent's sister ;  Ann  C.  Truax,  a  niece ;  Catherine  A.  Jef- 
frey, a  niece;  Mahalah  C.  Green,  a  sister;  Dorcas  J. 
Holmes,  a  niece ;  Mary  J.  King,  a  niece ;  W.  H.  G.  Har- 
ley,  a  nephew ;  Hattie  Washington,  a  grandniece ;  and 
A.  W.  G.  Harley,  committee,  &c.,  of  Augustus  Harley,  a 
nephew,  a  habitual  drunkard ;  but  no  particular  grounds 
of  objection  were  stated. 

Evidence  was  given  to  the  effect  that  the  testatrix, 
who  was  a  married  woman,  living  with  her  husband  in 
New  York,  having  no  children,  died  February  9,  1879 ; 
that  the  will,  though  searched  for  by  her  husband,  both 
at  Nyack,  where  they  sometimes  staid,  and  at  New  York, 
was  not  found  until  about  May  1,  following,  when  be 
discovered  it  in  a  drawer  of  a  bureau,  at  her  residence, 
in  a  sealed  envelope,  among  other  papers,  and  took  it  to 
the  office  of  his  lawyer,  Mr.  McAdam. 

The  opposing  parties  examined  thirty-eight  wit- 
nesses, further  particulars  of  whose  testimony  suffi- 
ciently appear  in  the  opinion  ;  except  that  of  Abraham 
Eugene  Hesdra,  who  testified,  for  proponent,  that  he  was 

Vol.  v.— 4 
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a  clerk  lor  one  Newcomb,  a  banker  and  broker ;  that  he 
was  not  related  to  proi)onent ;  had  been  with  .him  at 
Nyack  in  the  spring  of  1879,  nearly  every  Sunday  after 
decedent's  death;  had  never  brought  away  any  papers 
in  connection  with  proponent ;  thought  it  impossible  for 
proponent  to  have  packed  up  papers  without  witness's 
knowledge  ;  and  that  he  heard  no  such  conversation  as 
was  testified  to  by  Emma  D.  Edwards,  that  Mr.  Hesdra 
was  to  be  brought  to  court  about  a  will,  because  he, 
Eugene,  did  not  know  how  to  make  it. 

QuENTiN  McAdam,  for  proponent. 

CuRRAN  <fc    LmcoLN,  fcT  conUsUint  Green. 

WiLLAHD  Peck,  for  contestants  Bblmes  and  King. 

Field    &  Deyo,  for  contestants  Sarcent,  Jeffrey  and  Truax. 

F.  L.  Westbrook  ajid  George  W.  Wingate,  for  contestants  Sarley. 

The  Surrogate.— It  is  conceded  that  the  testimony 
in  this  case  sufficiently  establishes  the  due  execution 
of  the  will  by  the  decedent,  unless  the  proof  warrants 
the  conclusion  that  the  signature  of  the  decedent,  and 
oif  the  witness  Canfield,  are  forgeries. 

The  circumstances  which  are  alleged  to  militate  against 
the  genuineness  of  the  instrument  propounded  are : 

First.  The  long  time  which  intervened  between  the 
death  of  the  decedent,  and  the  alleged  finding  of  the 
instrument. 

Second.  The  improbability  of  its  being  found,  as 
stated  by  the  proponent  on  the  stand,  after  the  examina- 
tion of  the  papers  by  him  in  conjunction  with  Mr.  Titus, 
and  of  Mrs.  Truax  ;  the  former,  however,  stating  that  he 
aided  in  the  examination  x>f  but  one  of  the  drawers,  and 
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that  they  looked  over  but  about  a  third  of  the  papers  in 
that  drawer ;  while  Mrs.  Truax  swears  that,  the  day  after 
decedent's  burial,  she  and  proponent  looked  over  all  the 
papers  in  all  the  bureau  drawers  ;  that  she  examined 
them  then  and  the  next  day ;  and  she  states  that  she 
looked  them  over  half  a  dozen  times,  and  found  nothing 
like  the  package  in  which  the  will  was  found. 

Third.  The  numerous  contradictions  of  the  pro- 
ponent, in  respect  to  where  he  found  the  instrument,  and 
the  circumstances  attending  it ;  that,  as  Mrs.  Truax  tes- 
tifies, he  brought  some  papers  down  from  Nyack  on  the 
Monday  before  May  1st,  and  told  her  that  he  had  found 
the  will  which  gave  all  to  him  in  a  broche  shawl ;  the 
fact,  however,  as  he  testifies,  being  that  he  took  the 
papers  dowm  to  Mr.  McAdam  on  the  first  day  of  May 
(it  appears  that  they  were  taken  the  day  before,  as  the 
will  was  opened  at  the  Surrogate's  oflBce  on  the  first  of 
May) ;  that  he  told  Mr.  Garnett,  on  Monday,  after  he  had 
been  to  Nyack,  that  he  had  found  a  will  tied  up  among 
papers  which  had  been  previously  looked  over — he 
couldn't  say  where  he  found  it,  but  he  then  stated  that 
the  will  gave  all  to  him  ;  while  the  proponent's  testimony 
is  that  he  knew  nothing  of  ^he  contents  of  the  will  until 
after  it  had  been  opened,  after  being  found  by  Mr. 
McAdam  at  his  office,  on  the  last  day  of  Aprii ;  that  he 
told  Mrs.  Jeffrey  that  he  looked  over  all  his  papers  at 
the  house,  then  went  to  Nyack  to  search  ;  and  Mr.  Gar- 
nett also  testified  that  proponent  told  him  that  he  found 
the  instrument  in  a  cloth  among  some  papers,  and  told 
Mrs.  Jeffrey  that  Eugene  Hesdra  had  found  the  will  in  a 
drawer,  and  Mr.  Truax  that  he  found  it  in  an  old  band- 
box at  Nyack,  and  that  on  one  occasion  he  told  him, 
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showing  decedent's  signature  in  a  book,  that  it  was  her 
signature,  and  that  the  world  couldn't  counterfeit  it; 
that  he  said  to  Mrs.  Edwards,  in  the  presence  of  Eugene 
Hesdra,  that  they  were  going  to  have  him  down  to  court 
about  the  will,  because  the  young  man  (pointing  to 
Eugene)  didn't  just  know  how  to  make  a  will ;  and  wit- 
ness testified  that  this  remark  was  made  laughingly. 

Fourtli,  That  Mr.  Hesdra,  after  asking  Mr.  Titus  tg 
aid  him  in  searching  for  a  will  the  second  time,  put  the 
papers  away  after  he  had  gotten  them  out,  and  made  a 
proposition  to  him  to  draw  a  will,  saying  it  would  be 
worth  $2,000  to  him,  and  he  could  occupy  his  house  free 
of  rent,  and  act  as  his  agent,  etc. 

Fifth,  That  Mr.  Stephens,  the  surviving  subscribing 
witness,  failed  to  remember  the  fact  of  the  drawing,  exe- 
cution, and  witnessing  of  the  will  in  question,  and  failed 
to  recognize  his  handwriting,  when  it  was  exhibited  to 
him  at  first,  in  the  body  of  the  will. 

Sixth,  That,  by  several  witnesses,  it  is  shown  that 
the  signature  propounded  is  not  the  genuine  signature  of 
the  decedent,  and  that  the  name  of  the  subscribing  wit- 
ness, Canfield,  is  also  a  forgery. 

Seventh,  That  the  entire  instrument,  including  the 
signatures,  was  written  by  Mr.  Stephens,  as  evidenced 
by  the  similarity  of  the  writing,  and  that  the  signature 
Cynthia  Hesdra,  to  the  instrument,  appears  to  have  been 
executed  after  the  i)aper  had  been  folded  and  creased, 
while  that  of  Mr.  Stephens,  written  across  the  same 
crease,  apparently,  must  have  been  written  before  the 
crease  was  made,  and  that  those  facts  were  evidence  of 
the  falsity  of  the  signatures.  That  the  signature  of  Can- 
\field  was  simulated,  and  that  of  Cynthia  Hesdra  traced. 
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The  delay  in  the  production  of  the  will,  under  pro- 
ponent's explanation,  does  not  seem  to  me  to  excite  sus- 
picion, whf^n  the  condition  of  4^cedent,  in  life,  and  hei 
associates  are  taken  into  account.  As  to  the  thorough 
nessof  Mrs.  Truax's  examination  of  decedent's  papers, 
the  testimony  of  proponent  and  hers  is  contradictory ; 
and  as  she  exhibits  considerable  feeling,  and  is  an  heir 
contesting,  her  testimony,  like  Mr.  Hesdra's,  should  be 
scrutinizr»d  with  reference  to  their  interest  in  the  result. 

The  inconsistencies  in  the  statement  of  Mr.  Hesdra,  in 
respect  to  the  manner  and  circumstances  of  finding  the 
instrument,  naturally  excite  suspicion,  and  yet  those 
inconsistencies  are  sworn  to  by  persons  interested  in  the 
contest,  with  the  exception  of  the  Reverend  Mr.  Garnett, 
and  are  contradicted  by  Mr.  Hesdra. 

The  theory  of  the  contestants  is  that  it  was  a  part  of 
a  corrupt  device  to  produce  this  will,  to  have  it  found 
among  the  papers  of  decedent  carried  to  Mr.  McAdam, 
a  gentleman  of  high  repute  in  the  profession,  and  he  to 
discover  it  in  order  to  give  character  and  verity  to  the 
proceedings.  Now,  if  there  was  any  such  device,  it  is 
hardly  conceivable  that  Mr.  Hesdra  was  kept  in  igno- 
rance of  the  scheme,  while  he  was  to  act  a  part  in  con- 
veying the  papers  to  Mr.  McAdam,  especially  as  it  must 
be  assumed  that  whatever  was  done  in  the  premises  must 
have  been  done  at  his  instigation,  as  well  as  for  his  ben- 
efit, for  it  is  inconceivable  that  Mr.  Stephens  should 
have  devised  any  such  scheme  without  being  instigated 
thereto,  and  largely  rewarded  by  Mr.  Hesdra  therefor ; 
and  yet  it  is  claimed  that,  while  the  instrument  appeared 
to  be  securely  sealed  up,  and  before  it  had  been  carried 
to  the  office  of  Mr.  McAdam,  the  fact  of  its  discovery 
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and  its  provisions  were  voluntarily  and  suggestively  dis- 
closed by  Mr.  Hesdra  to  several  persons,  who  were  es- 
pecially interested  in  denying  the  existence  of  any  such 
instrument. 

The  testimony  of  Mr.  McAdam  shows  that  the  papers 
of  decedent,  w^hich  were  taken  to  his  office,  were  taken 
there  under  his  direction,  and  it  clearly  appears  that  the 
instrument  in  question  was  carried  by  Mr.  Hesdra  to  the 
office  among  other  papers  on  the  last  day  of  April,  1879, 
which  was  Wednesday,  and  that  in  the  after  i)art  of  that 
daj^  he  examined  them  and  found  the  instrument  in 
question,  which  he  did  not  open,  and  then  wrote  to  Mr. 
Hesdm,  who  called  the  next  daj',  Thursday,  May  1st,  to 
whom  he  exhibited  the  package,  including  the  closed 
envelope,  unopened,  and  that  by  arrangemen  t,  before  it 
was  opened,  they  went  to  the  Surrogate's  office,  where  it 
was  opened  by  the  probate  clerk  in  the  presence  of  the 
respective  parties. 

Where  conversations  or  dates  are  given  by  witnesses, 
it  is  a  kind  of  testimony  which  is  liable  to  be  unreliable, 
being  stated  from  memory,  which  is  so  often  at  fault ;  and 
it  is  a  very  common  experience  of  those  dealing  with  hu- 
man testimony  that  conversations  are  very  imperfectlj- 
remembered,  nnd  that  modes  of  expression  are  often 
misunderstood  in  their  significance  ;  and  while  such  con- 
versations as  are  charged  upon  the  proponent  in  this 
case,  with  other  suspicious  circumstances,  should  be' 
considered,  alone  they  ought  not  to  be  regarded  as  con- 
trolling. 

The  testimony  of  Mr.  Titus  respecting  the  proposition 
to  draw  a  will,  which  is  contradicted  by  Mr.  Hesdra,  is  a 
circumstance  w^hich  might  be  well  considered  as  show- 
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ing  the  fraudulent  disposition  of  Mr.  Hesdra,  and  liis 
desire  to  obtain  the  property  belonging  to  his  wife,  even 
at  the  risk  of  procuring  a  forged  instrument ;  and  if  true 
greatly  impairs  the  value  of  the  testimony  given  by  him 
in  this  case,  if  it  does  not  discredit  it. 

It  is  claimed  by  contestant's  counsel,  as  I  understand 
his  argument,  that  Mr.  Stephens'  forgetfulness  of  the 
instrument  and  the  handwriting  of  the  bodj'^  of  the  will 
is  a  mere  pretext,  for  the  purpose  of  giving  a  sembhmce 
of  verity  and  genuineness  to  a  false  and  forged  instru- 
ment, executed  by  himself  subsequent  to  the  death  of  de- 
cedent, and  after  diligent  search  had  revealed  that  she 
had  left  no  will ;  but  it  would  seem  that  such  a  forget- 
fulness would  throw  suspicion  upon  the  transaction,  and 
endanger  the  case,  as  he  must  have  known  that  the 
numerous  persons,  who  were  doubtless  familiar  with  his 
handwriting,  would  afford  an  easy  mode  of  proof  that 
the  body  of  the  will  was  in  his  handwriting ;  and  if 
he  had,  under  the  inspiration  of  Mr.  Hesdra,  forged 
this  instrument,  it  would  seem  that  his  prompt  and 
ready  statement  that  he  drew  the  instrument,  and 
acted  as  one  of  the  witnesses,  and  that  Mr.  Cantield  was 
the  other,  and  that  it  was  drawn  under  the  instructions 
of  the  decedent,  at  her  request,  would  have  been  the 
most  obvious  mode  of  averting  suspicion  from  the  trans- 
action, while  his  expression  of  ignorance  as  to  the  hand- 
writing of  the  body  would  seem  to  have  been  a  circum- 
stance well  calculated  to  provoke  inquiry. 

The  testimony,  which  is  claimed  by  the  proponent  to 
sustain  the  genuineness  of  the  instrument  propounded, 
is,  in  substance :  first,  that  of  Mr.  Hesdra,  that  he  found 
the  same  among  the  papers  of  the  decedent,  after  dili- 
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gent  search ;  second^  that  of  Mr.  Stephens,  one  of  the 
subscribing  witnesses,  who  testifies  to  the  fact  that  his 
recollection  has  been  so  refreshed  that  he  recalls  the  cir- 
cumstance, that  on  the  day  prior  to  the  execution  thereof 
he  met  decedent  at  Nyack — where  she  was  accustonred  to 
visit,  and  live  part  of  the  year — with  two  children  in  her 
company,  whom  she  directed  to  pass  on ;  and  she  re- 
quested him  to  draw  her  will,  and  stated  that  she  de- 
sued  to  give  everything  to  her  husband,  and  to  provide 
for  the  erection  of  a  tombstone  over  her  remains,  and 
keeping  of  the  burial-plot  in  order;  and  that  she  had 
agreed  with  her  husband  to  give  him  all  her  property, 
and  he  was  to  give  her  all  his ;  and  that  accordingly  he 
made  an  appointment  for  her  to  meet  him  at  his  office 
the  next  day,  at  one  o'clock,  and  that  in  pursuance  of 
that  appointment  he  made  an  entry  in  his  diary,  under 
date  of  the  17th,  next  day,  to  meet  decedent  at  the 
office,  ''  to  witness  paper — ^get  another  witness ;"  but  he 
testifies  that  he  has  no  independent  recollection  of  the 
execution  of  the  instrument  the  next  day,  but  relies 
upon  the  fact  that  his  signature  as  a  witness  is  sub- 
scribed, and  to  his  uniform  custom  in  the  execution  of 
such  instruments  ;  and  that  his  attention  had  been  called 
to  the  subject  by  Mr.  Dorfner,  a  constable,  residing  at 
Piermont,  who  informed  him  that,about  the  time  the  in- 
strument bears  date,  he  was  at  Nyack — saw  Mr.  Stephens, 
whom  he  met  on  the  street,  and  Mrs.  Hesdra,  and  Mr. 
Canfield — that  tiiey  three  then  proceeded  to  the  office  of 
Mr.  Stephens,  and  that,  after  waiting  a  while,  he  went 
up- stairs  to  the  office,  and  there  saw  them  together — 
^Ir.  Stephens  was  apparently  writing,  sitting  behind  a 
desk,  and  he  was  told  by  him  that  he  was  engaged — that 
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he  then  went  out  of  the  office — that  he  recollected  Mr. 
Stephens'  stating,  before  he  had  met  decedent  an^  Mr. 
Cantield,  that  he  had  a  sheriffs  jury  to  swear  in  at  one 
o'clock,  which  conforms  to  the  memorandum  in  his, 
Stephens',  diary  of  that  date.  Mr.  Dorfner  testifies,  in 
substance,  to  the  occurrences  as  stated,  though,  as  to 
some  minor  points,  they  differ  in  the  details  of  the  cir- 
cumstances. 

This  testimony  is  corroborated  by  several  witnesses, 
who  testify  to  their  familiarity  with  the  signatures  of 
Mrs.  Ili-sdra  and  Mr.  Canfield,  wliich  are  disputed — 
that  they  are  the  genuine  signatures  of  the  decedent 
and  of  Mr.  Cantield,  who  is  -now  deceased ;  and  so  far  as 
the  testimony  of  w^itnesses  familiar  with  the  signatures 
of  decedent  and  of  Mr.  Canfield  is  concerned,  the  evi- 
dence of  their  genuineness  preponderates  over  that 
against  such  genuineness ;  while  two  experts  called  by 
the  contestant,  claiming  to  be  such,  and  able  to  determine 
whether  a  signature  is  simulated,  traced  or  genuine,  have 
been  examined  and  cross-examined  fully  upon  the  sub- 
ject, and  they  both  express  the  opinion  that  the  signature 
of  Mr.  Canfield,  as  a  witness  to  the  will,  is  simulated  or 
forged,  and  that  that  of  the  df^cedent  was  traced  over  the 
genuine  signature,  and  that  from  a  careful  analysis  of 
those  signatures,  and  the  body  of  the  instrument,  they 
are  of  the  opinion  that  they  were  all  written  by  the 
same  hand,  and  that  they  correspond  with  the  genuine 
signature  of  the  witness  Stephens,  so  as  to  show,  in  their 
opinion,  that  he  wrote  the  entire  instrument. 

The  two  experts  have  given  in  detail  the  reasons 
why  they  entertain  the  opinion,  that  the  same  hand 
which  wrote  the  body  of  the  instrument  wrote  the  name 
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of  Canfield,  and  of  the  decedent,  to  the  will,  by  point- 
ing out  what  they  claim  to  be  similar  letters,  pen  press- 
ure, slope,  curves,  and  general  characteristics,  bnt 
which,  so  far  as  I  am  able  to  observe,  from  the  most 
careful  examination,  falls  short  of  satisfying  me,  that 
upon  such  a  comparison  it  would  be  safe  to  conclude 
that  the  same  hand  wrote  them,  unless  great  weight  is 
given  to  the  opinion  of  those  experts,  which  does  not 
appear  to  be  sufficiently  corroborated  by  the  illustra- 
tions, which  they  furnish  as  the  basis  of  that  opinion. 

The  expert  Southworth  testified  that,  in  his  opinion, 
the  name  of  the  decedent,  to  the  instrument  propounded, 
was  traced  over  a  genuine  signature,  while  the  expert 
Cresson  is  of  the  opinion  that  only  the  '*Cy"  of  the 
decedent's  first  name  was  traced,  and  the  balance  simu- 
lated, but  yet  they  both  point  out  numerous  alleged  simi- 
larities found  in  the  signature  of  the  decedent  with  sim- 
ilar letters  in  the  body  of  the  will ;  which  seems  to  me  to 
be  a  contradiction,  provided  the  testimony  of  Mr.  South- 
worth  be  true,  that  the  signature  was  traced  ;  for,  if 
traced,  then  it  is  clear  that  the  size  and  style  of  the 
letters  in  the  signature,  the  space  between  the  letters, 
curves,  and  loops,  would  all  concur  with  the  genuine 
writing  of  the  decedent,  since  the  tracing  of  a  signature, 
if  it  be  even  indifferently  done,  would  liaVe  the  charac- 
teristics of  the  real  signature,  and  not  by  any  means 
those  of  the  person  who  traced  them,  as  the  object  of 
tracing  is  to  catch  all  those  peculiarities  and  character- 
istics of  the  handwriting. 

It  is  also  worthy  of  especial  note  in  this  connection, 
that  the  expert,  Cresson,  particularly  states  that  the 
only  characteristics  of  the  genuine  signature,  given  in 
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evidence,  of  Cynthia  Hesdra,  which  enables  him  to  dis- 
tinguish tliem  from  that  of  the  will,  are  the  letters  *'s," 
**r,"  and  *'d,"  in  Hesdra  ;  he  states,  when  his  attention 
was  particularly  called  to  the  subject,  that  the  '*r"  in 
Hesdra  is  of  the  same  kind  of  letter  as  that  in  the  same 
name  in  the  body  of  the  will ;  while  an  examination  of  , 
the  letter  in  those  several  names  shows  to  the  unpracticed 
eye  an  entirely  diflferenfc  style  of  *'  r  "  from  those  in  the 
bodv  of  the  will. 

Counsel  for  the  contestant  have  indulged,  by  way  of 
argument,  in  a  theory  of  Mr.  Stephens'  criminality, 
which  harmonizes  with  the  appearance  of  the  paper, 
the  motive  of  Mr.  Stephens  in  failing  to  recognize  the 
body  of  tlie  will  as  his  handwriting,  his  failure  to  remem- 
ber the  circumstance  of  the  will  being  drawn  and  wit- 
nessed by  him,  and  what  the  experts  think  is  evidence, 
that  Mr.  Stephens'  signature  was  made  after  that  of  Can- 
field,  and  before  that  of  decedent  to  the  will ;  but  it  is  a 
question  of  very  serious  consideration,  whether  counsel 
have  a  right  to  assume  the  criminality  of  a  witness  for 
the  purpose  of  meeting  what  he  is  pleased  to  call  coinci- 
dent evidences  of  corruption,  and  as  a  means  of  explain- 
ing aj)parent  dissimilarity  or  contradiction ;  indeed,  I 
think  that  the  true  rule  is  always  to  assume  the  honesty 
of  a  witness  until  his  testimony  is  either  shown  to  be 
so  inconsistent  as  to  impair  its  veracity,  or  until  his 
general  character  for  truth  and  honesty  shall  be  success- 
fully attacked. 

I  cannot  concur  with  the  counsel  for  the  proponent,  in 
the  opinion,  that  the  fact  that  Mr.  Stephens  testifies  to 
the  actual  signature  of  Mr.  Canfield  and  of  the  decedent, 
is  sufficient  to  overcome  all  evidence  tending  to  a  con- 


60         CASES   IN   THE  SURROGATES'  COURTS. 

8AUVUKT  V,    llESDRA. 

trajy  conclusion,  based  upon  the  opinion  of  witnesses 
familiar  with  the  handwriting,  as  to  their  genuineness ;  for 
if  such  a  principle  should  prevail,  the  proof  by  a  living 
witness  of  the  signature  of  a  decedent,  claimed  to  have 
been  made  in  the  presence  of  the  witness  only,  would 
place  the  matter  beyond  the  reach  of  contradiction  or 
discredit,  and  foreclose  all  possible  inquiry  upon  the 
subject.  But  I  fully  concur  in  the  authorities  cited  by  the 
t^ounsel,  that  the  force  to  be  given  to  the  testimony  of 
similarity  of  signature  is  much  more  persuasive  and 
satisfactory  than  that  resulting  from  evidence  of  dis- 
similarity ;  for  it  is  the  experience  of  all  business  men 
that  persons  often  vary  materially  in  their  signatures, 
depending  sometimes  -upon  the  character  of  the  pen, 
quality  of  paper  or  ink,  and  nervous  condition  of  the 
waiter,  his  posture  in  writing,  his  absence  from  other  in- 
terference, and  many  other  circumstances  which  might 
be  suggested,  all  of  which  serve  to  occasion  dissimilarity 
(Young  V.  Brown,  1  Hagg.^  556;  Constable  o.  SteibeL 
1  /cZ.,  56  ;  Bell  v.  Norwood,  7  La.^  95 ;  Murphy  r>.  Ha- 
german,  1  Wright  \pUo\  293). 

I  am  of  the  opinion  that,  upon  the  evidence,  aside 
from  tbe  opinion  of  the  two  expert  witnesses  in  hand- 
writing, I  should  have  no  difficulty  in  reaching  the  con- 
clusion that  the  allegations  of  falsity  of  the  signatures 
of  the  decedent  and  of  the  witness  Canfield  have  not 
been  satisfactorily  sustained,  and  therefore  I  am  brought 
to  the  inquiry  whether  those  opinions  are  sufficient  to 
overcome  the  positive  testimony  of  Mr.  Stephens,  cor- 
roborated, as  it  is,  by  the  memorandum  made  by  him  in 
his  diary,  and  by  the  testimony  of  Mr.  Dorfner,  above 
referred  to. 
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Considerable  experience  has  taught  me  that  the  testi- 
mony of  experts  who  are  selected  by  the  party  in  whose 
behalf  their  testimony  is  to  be  given,  and  whose  testi- 
mony in  his  favor  is  assured  beforehand,  is  likely  to  be 
considerably  influenced  by  the  fact  that  the  experts 
have  been  employed  as  such  by  the  party  calling  them, 
and  that  while  on  the  stand  thej^  are  paid  to  have  a 
theory,  which  they  are  zealous  to  maintain  ;  and  as  a 
general  rule  they  fall  short  of  that  impartiality  which 
characterizes  ordinary  witnesses  in  court ;  and  this  obser- 
vation has  led  me  to  scrutinize,  with  great  care,  the  tes- 
timony given  under  such  circumstances,  and  for  this  I 
have  the  warrant  of  one  of  the  most  accomplished  jurists 
of  this  country  (1  Bedjield  on  Wills^  155  ;  Winans  v. 
N.  Y.  &  Erie  R.  R.,  21  How,  U.  S,,  101). 

If  the  testimony  of  experts  in  general  is  to  be  so 
regarded,  it  seems  to  me,  notwithstanding  the  argument 
of  the  learned  counsel  for  the  contestant  in  this  case,  that 
exi)ert  testimony  as  to  handwriting,  as  applied  to  this 
case,  is  especially  open  to  criticism.  The  opinion  of  a 
medical  expert  may  be  tested  by  the  standard  authorities 
of  medicine ;  the  chemical  expert  may  be  required  to 
make  his  experiment  upon  which  he  bases  his  conclusions 
before  the  court ;  and  there  is  some  standard  by  which 
to  test,  not  only  the  capacity  of  the  expert,  but  the 
soundness  oi  his  opinion.  What  is  there  to  test  the 
soundness  of  the  expert^  s  opinion  in  this  case,  that  the 
handwriting  of  the  body  of  the  will  propounded  is  the 
same  as  that  of  the  signatures  of  Canfield,  Hesdra,  and 
Stei)hens,  without  the  means  of  testing  the  theory 
of  those  experts,  that  the  signature  of  Mr.  Canfield 
to  the  will  was  simulated  by  long  trial  of  the  writer, 
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and  that  that  of  the  decedent  was  traced  over  a  genuine 
signature  of  the  decedent  ?    It  seems  to  me  that,  in  such 
a  case,  parties  are  substantially  at  the  mercy  of  experts, 
if  their  testimony  and  theories  are  to  be  recognized  as 
evidence,  npon  which  the  positive  testimony  of  the  person 
who  made  liis  own  signature  and  saw  the  others  made,  is 
to  be  overcome ;  especially  where,  as  in  this  case,  the 
witness  who  claims  to  have  seen  its  execution  by  the  de- 
cedent, and  the  witnessing  by  Mr.  Canfield,  both  on 
direct  and  cross-examination  demeaned  himself  before 
the  court  so  as  to  excite  no  suspicion  as  to  his  intel- 
ligence, his  impartiality,  or  his  integrity,  though  he  knew 
that  the  whole  contest  was  predicated  upon  a  very  serious 
criminal  imputation  upon  his  conduct ;  and  this  last  sug- 
gestion seems  to  me,  to  be  substantially  conclusive  of  this 
case.     Mr.  Stephens  had  lived  for  many  years  in  a  com- 
munity where  he  had  served  as  a  justice  of  the  peace,  and 
been  engaged  in  other  occupations,  and  was  well  known 
to  a  large  community ;  and  if  there  was  anything  in  his 
character  for  truth  or  honesty  to  excite  suspicion  or 
doubt,  it  would  have  been  known  to  his  neighbors  and 
business  acquaintance,  and  if  any  just  suspicion  had 
existed,  the  diligence  and  persistency  with  which  this 
contest  has  been  waged  is  an  assurance  that  it  would  have 
been  discovered  and  disclosed  on  the  hearing  of  this 
case ;  and  it  is  therefore  entirely  legitimate  to  assume 
that  Mr.  Stephens  is  a  man  of  good  repute  and  character 
among  those  who  knew  him.      That  fact  being  assumed, 
it  is  not  reasonable  to  suppose  that  such  a  man  entered 
upon  the  commission  of  so  great  a  crime  as  is  imputed  to 
him  by  this  contest,  without  the  slightest  motive,  so  far 
as  the  evidence  in  this  case  shows. 
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But  for  the  strangely  contradictory  statements  of  the 
proponent,  as  to  the  place  where  the  instrument  pro- 
pounded was  found  by  him,  and  of  his  knowledge  of  its 
contents,  I  should  have  had  no  hesitancy  in  admitting 
this  wiU  to  probate :  but  while  those  contradictions,  if 
they  have  been  correctly  recalled  and  related  by  the  sev- 
eral witnesses  who  have  testified,  may  well  impugn  the  ve- 
racity of  the  proi)onent,  they  do  not  in  any  way  affect  the 
positive  testimony  of  Mr.  Stephens,  as  to  its  execution. 

The  decedent  and  proponent  lived  as  husband  and 
wife  for  many  years,  without  any  evidence  of  alienation 
or  discord,  and  the  decedent  left  no  children  or  x>arents 
to  whom  she  owed  any  duty  in  the  way  of  testamentary 
provision,  and  her  husband  was  naturally  entitled  to  her 
kindly  remembrance  in  the  disposition  of  her  estate  ;  and 
it  is  no  violent  presumjDtion, —-considering  that  the  dece- 
dent was  a  business  woman,  had  had  charge  of  a  consid- 
erable estate,  had  made  and  received  conveyances,  and 
engaged  in  some  litigation,  understood  the  effect  of 
dying  intestate,  and  that  her  property,  being  in  real 
estate,  would  none  of  it  go  to  her  husband,  but  would 
descend  to  her  collateral  relatives ;  and  the  proponent  in 
his  testimony  gave,  as  a  reason  why  he  made  diligent 
search  for  a  will,  that  there  was  an  understanding  be- 
tween decedent  and  himself  upon  the  subject,  corrob- 
orating, so  far,  the  testimony  of  Mr.  Stephens  when  the 
instructions  were  received  ;  and  he  also  stated  that  he 
was  informed,  by  a  person  whose  name  he  gave,  that  she 
knew  that  there  was  a  will  left  by  decedent,  who  could 
have  contradicted  him  in  that  respect  if  the  story  was 
untrue.    The  instrument  should  be  admitted. 

Decreed  accordingly. 
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New  Yobk  Countt. — Hon.  D.    C.    CALVIN,  Subbogatk.-— 

October,  1880. 

Matter  of  Bakk^:.  * 

In  the  matter  of  the  a2yplication  of  Laura  G.  BARufe, 
an  infant  J  for  the  appointment  of  a  guardian. 

Tlie  mother  of  a  miuor,  in  the  absence  of  a  father,  has  the  right  to  influ- 
ence and  direct  the  conduct,  residence,  educalicn,  occupation  and 
associates  of  her  child. 

Although,  by  section  2S21  of  the  Code  of  Civil  Procedure,  the  surrogate's 
court  has  authority  to  appoint  a  guardian  of  an  infant  whose  pareuis 
are  living,  such  authority  should  not  be  exercised  except  in  cases  where 
the  parents  appear  to  be  unlit  for  the  control  of,  or  to  have  interests 
adverse  to  the  infant. 

The  petitioner,  an  infant  aged  nineteen  years,  had  become  alienated  from, 
and  abandoned  the  home  of  her  mother,  who  was  willing  and  able  to  pro- 
vide for  her,  and  against  whose  wish  she  insisted  on  associating  with  a 
theatrical  manager  of  inferior  plays,  as  un  actress.  She  prayed  tliai 
one  D.,  at  whose  house  she  had  interviews  with  the  manager,  be  ap- 
pointed guardian  of  her  person  and  estate.    Reld^ 

1.  That  in  the  absence  of  evidence  to  impugn  the  good  character  and  abilit}'- 

of  the  parent,  or  to  show  that  she  had  forfeited  her  parental  authority, 
it  would  be  Judicial  usuipation  for  the  court  to  intervene  between  her 
and  her  child,  and  the  petition  should  be  dismissed. 

2.  That  this  result  was  not  altered  by  the  fact  that  on  the  hearing  the 

mother  withdrew  her  objections  to  the  appointment  of  the  proposes! 
guardian.  It  appearing  that  the  proceeding  was  an  effort  to  set  the 
mother's  authority  at  defiance. 

This  was  an  application  by  an  infant  for  the  appoint- 
ment of  a  guardian  of  her  person  and  estate. 

The  petition  set  forth  that  the  petitioner  was  nine- 
teen years  old,  and  entitled  to  property  consisting  of  her 
wardrobe,  books  and  plays  ;  that  she  had  no  testament- 
ary or  special  guardian  ;  that  it  was  necessary  that 
some  person  should  be  appointed  guardian  of  her  per- 
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son  and  estate,  and  asked  that  Mary  C.  Davis,  who 
consented  to  act  in  that  capacity,  be  appointed  such 
guardian. 

The  mother  filed  objections  to  the  appointment, 
alleging,  among  other  things,  that  Mrs.  Davis  was  in  no 
way  related  to  the  minor,  and  was  not  a  suitable  person 
to  be  appointed  such  guardian,  and  that  she,  the  mother, 
was  able  and  willing  to  support  and  care  for  her 
daughter. 

On  those  objections,  the  matter  was  referi^d  to  a 
referee,  to  take  proof  thereof,  and  the  referee  reported 
in  substance,  that  the  objections  to  Mrs.  Davis  had  been 
withdrawn,  and  had  not  been  sustained. 

The  testimony,  as  returned  by  the  referee,  showed 
that,  very  nearly  two  years  past,  the  minor,  against  the 
advice,  but  with  the  reluctant  consent  of  her  mother, 
had  engaged  as  an  actress,  under  the  instruction  of,  and 
associated  with  one  McQuade,  a  so  called  theatrical 
manager  of  inferior  plays ;  and  that  the  company  with 
which  McQuade  and  the  minor  were  connected,  traveled 
through  the  country,  and  that  the  minor  on  several 
occasions  communicated  with  her  mother,  and  asked  for 
means  to  relieve  her  wardrobe  and  luggage  from  the  lien 
of  hotel-keepers'  bills,  as  she  had  not  been  paid  her 
wages,  and  her  employer  was  unable  to  pay,  and  that 
her  mother  furnished  her  some  means  to  relieve  her  em- 
barrassment ;  that  during  the  past  spring,  her  mother, 
with  a  second  husband,  commenced  housekeeping  in 
this  city,  and  the  minor  was  i)ersuaded  to  return  to  her 
mother's  house,  where  she  remained  for  a  time,  but  as  it 
would  seem,  receiving  occasional  visits  of  McQuade,  and 
studying  and  i*ehearsing  certain  plays ;  and  that  a  diffi- 
Vol.  v.— 5 
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culty  arose  between  the  mother  and  daughter,  by  reason 
of  the  daughter's  determination  to  enter  into  a  contract 
with  McQiiade,  for  her  services  as  an  actress,  and  which 
her  mother  remonstrated  against,  expressing  her  dis- 
trust and  dislike  of  McQuade,  and  the  impropriety  of 
her  daughter's  name  being  associated  with  his  in  any 
further  theatrical  enterprise. 

It  also  appeared  that  in  Williamsburg,  at  one  time, 
they  had  played  some  engagement,  and  that  after  the 
engagement  was  concluded,  McQuade  and  the  minor  re- 
mained for  a  considerable  time  at  a  hotel  there  ;  against 
which  her  mother  remonstrated,  but  without  effect. 

The  mother  testified  to  her  ability  and  willingness 
to  support  her  daughter  and  complete  her  education ; 
but  the  daughter  left  her  home  in  this  city,  and  went 
to  the  house  of  Mrs.  Davis,  where  she  was  in  the  habit 
of  seeing  McQaade  frequently,  and  where  her  mother 
was,  on  one   occasion,  denied  access  to  her. 

Subsequently  Mrs.  Davis  sent  for  an  attorney,  who, 
after  consultation  with  the  parties,  arranged  to  take  the 
petitioner  from  Mrs.  Davis'  house,  without  the  knowl- 
edge of  her  mother,  and  she  was  accordingly  taken  in  a 
carriage  to  New  Jersey,  but  soon  after  returned  to  Mrs. 
Davis'  house;  and  this  proceeding  appeared  to  have 
been  initiated  under  the  advice  of  said  attorney. 

After  this,  the  daughter  sent  a  message,  by  a  ser- 
vant of  Mrs.  Davis,  to  her  mother's  honse,  asking  that 
her  clothing  should  be  sent  to  her  there,  which  was  not 
done,  and  the  attorney  went  to  the  house  and  demanded 
the  clothing,  which  the  mother  refused  to  give  up,  or- 
dering him  out  of  the  house,  but  which  was  taken  to  her 
on  the  advice  of  her  stepfather. 
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It  further  appeared  that  the  mother  called  upon  Mrs. 
Davis,  and  remonstrated  with  her  in  the  matter,  and 
expressed  her  unwillingness  to  have  her  daughter  enter 
into  any  engagement,  or  associate  farther  with  Mc- 
Quade ;  also,  that  Mrs.  Davis  stated  that  the  counsel 
who  had  been  employed  in  the  proceedings  had  been  en- 
gaged by  McQuade,  who  had  undertaken  to  pay  them 
for  their  services. 

After  those  facts  had  been  proved  before  the  referee, 
at  the  request  of  the  mother  the  objections  which  had 
been  filed  were  withdrawn,  and  thereafter  some  testimony 
was  given,  and  three  afl&davits  filed  in  behalf  of  the  peti- 
tioner, tending  to  show  the  good  character  of  Mrs.  Davis, 
and  her  fitness  to  be  guardian  of  the  petitioner. 

A.  S.  CusHMAN,  for  petitioner, 
Mr.  FtJLLERTON,  for  objector. 

The  Surrogate. — It  is  claimed,  in  behalf  of  the 
minor,  that,  the  objections  having  been  withdrawn,  the 
appointment  of  Mrs.  Davis,  as  guardian  of  the  minor, 
should  follow  as  of  course ;  while,  on  the  other  hand,  it 
is  claimed  that  it  is  the  duty  of  the  Surrogate  to  consider 
the  proof,  and  to  determine  on  that  proof  what,  in  his 
ojrinion,  will  best  subserve  the  interests  of  the  minor, 
consistent  with  the  rights  of  the  mother. 

The  above  facts  establish  to  my  mind  conclusively, 
that  the  conduct  of  Mrs.  Davis,  and  of  her  counsel,  was 
an  inexcusable  and  unlawful  interference  with  the  legiti- 
mate authority  of  the  parent  over  the  custody  of  her 
infant  child,  and  that  there  is  no  evidence  to  impugn  the 
good  character  and  pecuniary  ability  of  the  parent,  nor 
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any  to  show  that  she  has  in  any  manner  forfeited  her 
parental  authority  over  the  daughter;  it  seems  to  me 
that  it  would  be  nothing  short  of  judicial  usurpation  to 
intervene  between  the  parent  and  the  child,  under  the 
circumstances  of  this  case. 

It  need's  no  argument  to  show  that  the  mother,  in  the 
absence  of  a  father,  has  the  right  to  influence  and  direct 
the  conduct,  residence,  education,  occupation,  and  asso- 
ciates of  her  infant  child,  and  I  see  nothing  in  this  case, 
though  she  has  unwisely,  doubtless,  yielded  to  the 
importunities  of  her  daughter,  to  justify  the  conclusion 
that  she  has  surrendered  that  authority. 

The  letter  by  the  mother  to  her  counsel,  asking  him 
to  withdraw  from  this  contest,  contains  internal  evi- 
dence that  she  did  not  voluntarily  withdraw,  but  that 
she  was  constrained  to  do  so  by  the  apparent  alienation 
of  her  daughter's  confidence  and  affection,  and  her 
unwise  and  inexcusable  association  with  those  who  were 
not  her  real  friends ;  and  hence,  I  cannot  escai)e  the 
conviction  that  it  is  my  duty  to  investigate  the  facts  of 
the  case,  and  only  in  a  clear  case  to  supplant  a  parent  in 
her  authority  over  her  children,  and  that  such  apparent 
surrender  on  the  part  of  the  mother  does  not  relieve  this 
court  of  its  responsibility  as  the  guardian  of  her  true 
welfare. 

I  am  aware  that,  by  section  2821  of  the  new  Code, 
authority  is  vested  in  this  court  to  appoint  a  guardian  of 
.an  infant,  whose  parents  are  living ;  but  it  is  manifest 
that  that  authority  should  never  be  exercised  except  in 
cases  where  parents  appear  to  be  unfit  for  the  control  of 
their  infant  children,  or  where  they  have  interests 
adverse  to  such  minors.  * 
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It  is  true  that  there  is  no  proof  in  the^e  proceedings 
to  JQsCify  any  adverse  conclusions  respecting  the  good 
character  of  Mr.  McQaade,  but  if  I  am  right  in  the  con- 
clusion that  the  mother's  authority  over  the  child  is 
unqv£stionai)le^  her  caprices  in  that  regard  are  entitled 
to  respect  by  the  daughter,  and  her  authority  as  the 
mother  to  submission  by  her. 

It  is  quite  apparent  from  the  whole  case  that  the 
effort  to  procure  the  appointment  of  Mrs.  Davis  as  the 
gaardian  of  the  person  and  property  of  the  minor  is  to 
enable  her  to  contract  through  her  guardian  with  Mr. 
McQuade,  and  set  the  authority  of  the  mother  at  de- 
fiance. 

Petition  dismissed. 


^♦^i 


New  Tosk  County. — Hon.   D.   C.   CALVIN,   Subrogatb.— 

November,  1880. 

BUBNETT  V.   NOBLB. 

In  the  matter  of  the  estate  of  Maboabet  Cueb,  de- 
ceased. 


The  testatrix,  during  her  life-time,  having  a  small  income,  was  dependent 
for  assistance,  in  the  management  of  her  business,  upon  one  afterwards 
her  executor,  who  had  charge  of  her  a£fairs,  and  collected  her  interest 
and  dividends,  etc.,  for  more  than  fourteen  years  prior  to  her  death. 
He  was  under  no  legal  or  moral  obligations  to  render  her  gratuitous 
services,  but  never  asked  or  received  compensation.  She  often 
expressed  gratitude  to  him  and  gave  him  certain  articles  of  small 
value.  Upon  his  accounting  as  executor,  he  claimed  payment  for 
such  services. 
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HM,  1.  That  the  facts  proved  an  implied  contract  on  the  part  of  decodcQt, 
to  pay  what  the  services  were  reasonably  worth. 

2.  That  the  law  implied  an  employ  men  I  from  year  to  year,  and  interest  ran 

from  the  end  of  each  year. 

3.  That  so  much  of  the  olaira  as  was  based  on  services  rendered  before  the 

commencement  of  six  years  prior  to  the  death  of  testatrix,  was  barred 
by  the  statute  of  limitations. 

4.  That  testimony  of  the  executor,  with  reference  to  transactions  and  com- 

munications with  decedent,  and  what  he  did,  as  tending  to  show  an 
implied  agrct^.ment  to  pay  for  his  ser\''ices,  was  incompetent  uuder  Code 
Civ.  Pro.,  §  839. 

The  purpose  of  that  section  is  to  prevent  the  establishment  of  claims 
against  estates  by  the  testimony  of  persons  interested  in  the  establish- 
ment, when  the  mouth  of  the  alleged  obligor  is  scaled  in  death. 

An  executor  has  no  right  to  waive  the  defense  of  the  statute  of  limitations 
to  the  claim  of  another  against  the  estate;  and  the  payment  of  a  claim 
barred  thereby  cannot  be  credited  to  him  on  the  accounting. 

A  proceeding  in  the  surrogate's  court,  to  establish  an  exi-outor's  claim 
against  the  estate,  is  analogous  to  the  commencement  of  an  action 
therefor;  and  the  same  defenses,  including  the  statute  of  limitations, 
may  be  interposed,  as  in  an  action. 

The  immunity  of  the  estate  from  a  claim  barred  by  that  statute  should  be 
more  rigidly  enforced  where  the  representative  holds  the  claim  than  in 
other  cases.  There  being  no  such  thing  as  the  presentation  and  admis- 
sion or  dispute  of  a  claim  made  against  an  estate  by  its  representative, 
there  can  be  no  revival  of  such  a  claim  when  barred. 

The  testatrix,  by  her  will,  directed  her  executor  to  erect  a  suitable  monu- 
ment over  the  graves  of  herself  and  husband,  and  left  the  selection  of 
the  style  of  such  monument,  and  the  expense  thereof,  entirely  discre 
tionary  with  him.  The  executor  asked,  upon  the  accounting,  to  be 
allowed  the  sum  of  $700  for  such  purpose.  The  amount  of  the  per- 
sonal estate,  for  distribution,  was  less  than  $2,000.  Held,  that  no 
greater  sum  than  $250  should  be  allowed. 

Motion  to  confirm  referee's  report  on  accounting  of 
the  executor  of  the  will  of  decedent. 

Excei)tions  to  the  report  were  filed  on  behalf  of  the 
executor  and  of  the  contestant,  as  follows : 

The  executor  filed  exceptions,  among  others,  (1)  to 
the  disallowance  of  an  item  of  §10,  for  services  rendered 
in  removing  furniture  for  decedent  in  the  year  1865. 
The  claim  being  barred  by  the  statute  of  limitations, 


NEW   YORK,   NOVEMBER,   1880.  71 

BURNETT  V.  KOBLE. 

before  the  death  of  decedent,  the  auditor  found,  as 
matter  of  law,  that  the  executor  could  not  by  his  admis- 
sions revive  it.  (2)  To  the  disallowance  of  so  much  of 
his  claim  against  the  estate,  as  was  founded  upon 
services  rendered  prior  to  December  1,  1871 ;  also  to 
the  disallowance  of  interest  upon  the  several  annual 
amounts  allowed  by  the  auditor.  In  relation  to  which, 
the  auditor  reported  that  ''so  much  of  the  claim  of  the 
executor  as  is  founded  upon  services  rendered  prior  to 
December  21,  1871,  is  baiTed  by  the  statute  of  limita- 
tions and  should  not  be  allowed.  A  fair  and  liberal  al- 
lowance to  the  executor,  for  his  services  rendered  for 
the  six  years  previous  to  the  testatrix's  death,  is  a  pro- 
portionate amount  of  his  claim,  viz.,  *$151.20,  which 
amount  is  allowed."  (4)  To  a  number  of  the  rulings  of 
the  auditor,  in  respect  to  the  evidence. 

The  contestant,  Janet  Burnett,  excepted  to  the  al- 
lowance to  the  executor  of  any  sum  on  account  of 
services  rendered  previous  to  the  death  of  decedent. 

The  executor  asked  to  be  allowed  the  sum  of  $700  for 
the  erection  of  a  monument  over  the  grave  of  decedent, 
which  amount  the  contestant  considered  too  large,  in 
view  of  the  size  of  the  estate. 

In  respect  to  the  monument,  the  will  directed  the  ex- 
ecutor "to  finish  and  have  made  and  placed  over  the 
graves  of  myself  and  husband,  in  the  Evergreens  Ceme- 
tery, a  suitable  monument,  of  a  pattern  and  kind  which 
he  may  approve  of.  And  I  trust  to  his  discretion  in  the 
matter,  as  he  understands  my  wishes." 

As  to  the  claim  of  the  executor  against  the  estate,  the 
auditor  reported : 

"  The  contestant  objects  to  the  claim  of  the  executor 
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for  $350  for  balance  due  him  for  services  rendered 
from  July  18,  1863,  to  December  21,  1877,  a  period  of 
fourteen  years  and  five  months.  It  appears  from  the 
evidence  that  during  that  time  Mr.  Noble  had  charge  of 
Mrs.  Curr's  affairs,  held  a  power  of  attorney,  collected 
her  interest  and  dividends,  sold  her  stock,  and  in  fact 
took  care  of  all  her  interests,  and  did  everything  she  re- 
quired ;  no  one  else  was  employed  ;  Mr.  Noble  and  his 
family  were  the  only  ones  called  upon  for  assistance. 
Mrs.  Curr  appreciated  the  services  rendered  by  Mr.  Noble, 
and  often  said  she  would  not  know  what  to  do  without 
him  ;  that  she  was  alone  in  the  world,  and  that  she 
knew  she  was  a  great  trouble  to  Mr.  Noble,  and  hoped 
some  day  to  be  able  to  pay  him.  It  does  not  ap- 
pear she  ever  paid  him  any  money  for  his  services, 
though  from  time  to  time  she  gave  him  numerous  articles 
of  small  value,  which  had  probably  belonged  to  her  hus- 
band. The  total  value,  however,  of  these  articles,  would 
not  exceed  $16.  Mr.  Noble  gives  Mrs.  Curr  credit  for 
these  articles,  and  claims  there  is  a  balance  due  him 
amounting  to  $360. 

"The  services  rendered  were  valuable  and  necessary 
to  Mrs.  Curr.  The  services  were  rendered  at  Mrs. 
Curr's  request,  and  were  accepted  by  her.  There  is  no 
evidence  from  which  I  can  infer  that  Mr.  Noble  agreed 
to  render  the  services  gratuitously,  or  that  he  did  not 
expect  compensation.  He  never  asked  her  to  pap  him, 
but  Mr.  Noble  knew  that  her  income  was  very  small, 
and  that  she  could  not  afford  to  pay  him.  It  was  nat- 
ural for  Mr.  Noble,  under  the  circumstances,  to  expect 
to  be  paid  out  of  the  principal  of  Mrs.  Curr's  estate  after 
her  death.    Mr.  Noble  was  under  no  legal  or  moral 
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obligation  to  render  gratuitous  services  to  Mrs.  Curr, 
which  fact  she  appears  to  have  recognized,  and,  as  before 
remarked,  frequently  acknowledged  her  obligations  to 
Mr.  Noble,  and  expressed  a  desire  and  willingness  to 
pay  liim.  I  think  that  from  all  the  facts  and  circum- 
stances, a  contract  and  promise  to  pay  should  be  im- 
plied.   The  claim  averages  about  $25  i>er  year." 

The  auditor  concluded  as  to  the  claim,  that  the 
hiring  of  Mr.  Noble  was  from  year  to  year;  that  the 
slatxite  of  limitations  began  to  run  as  to  each  year's  serv- 
ices, at  the  end  of  the  year ;  and  that  so  much  of  it  as 
was  founded  upon  services  rendered  prior  to  December 
21,  1871,  was  barred  by  the  statute  of  limitations. 

The  Suuuogate. — ^The  first  and ,  second  exceptions, 
80  far  as  they  raise  the  question  of  statutory  bar,  should 
be  overruled,  for  the  more  recent  authorities,  in  this 
State,  at  least,  hold  that  the  statute  of  limitations  is  a 
complete  bar,  which  the  executor  has  no  right  to  waive ; 
that  it  is  his  duty  to  interpose  the  statute  as  a  defense ; 
and  that  the  payment  of  a  barred  claim  cannot  be  cred- 
ited to  him,  on  his  accounting  (Bloodgood  v.  Bruen,  8 
N.  r.,  362  ;  Bucklin  v.  Chapin,  1  Lans,,  443). 

In  McLaren  v.  McMartin  (36  N.  F.,  88),  it  was  held, 

« 

that  the  mere  fact  of  a  partial  payment  by  an  executor 
or  administrator,  on  a  demand  already  barred  at  the 
death  of  the  testator  or  intestate,  is  not  sufficient  to 
revive  the  demand  against  his  estate. 

There  seems  to  be  no  doubt  as  to  the  duty  of  a  repre- 
sentative of  an  estate  to  interpose  the  defense  of  the 
statute  of  limitations  against  any  claim  barred  thereby ; 
and  the  next  question  for  consideration  is,  whether  that 
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statute  can  be  invoked  in  behalf  of  persons  interested 
in  the  estate,  against  a  claim  thus  barred,  in  favor  of 
an  executor  or  administrator. 

There  seems  to  be  no  good  reason  for  a  different  rule 
in  respect  to  such  a  claim.  Indeed,  it  would  seem  to 
require  the  enforcement  of  the  immunity  of  the  estate 
more  rigidly  than  in  thfe  case  of  an  ordinary  claim,  be- 
cause in  the  latter  the  representative  of  the  estate  has 
no  personal  interest  in  neglecting  its  protection,  while 
in  the  former,  his  interest  is  adverse  to  any  scrutiny  of 
the  claim,  or  defense  thereto. 

In  Warren  v.  Paff  (4  Brad.^  260),  the  learned  Surro- 
gate held  that  the  statute  of  limitations  might  be  inter- 
posed by  the  executor,  or  by  any  party  interested  in  the 
fund  realized  on  the  sale  of  real  estate  by  the  executor, 
notwithstanding  a  decree  on  final  accounting  wherein 
the  claims  of  creditors  had  been  liquidated. 

In  Rogers  v,  Rogers  (3  Wend.^  503),  it  was  held  that 
a  debt  barred  by  the  statute  of  limitations  in  the  life- 
time of  the  testator,  was  presumed  to  have  been  i)aid, 
and  was,  therefore,  not  a'legal  demand  or  just  debt ;  and 
that  an  executor  had  no  right  to  retain  for  such  a  de- 
mand, due  to  him  personally,  notwithstanding  the  will 
provided  for  the  payment  of  all  just  debts.  There  is  no 
such  thing  as  the  presentation  and  admission,  approval 
or  dispute  of  a  claim  against  an  estate,  made  by  its  repre- 
sentative, and  hence  there  can  be  no  revival  of  such  a 
barred  claim. 

In  He  Rogers  (1  Jied/.,  231),  it  was  held  that  the 
statute  of  limitations  ran  against  an  administrator's  or 
executor's  claim,  the  same  as  any  other  claim,  and  as  the 
statute  forbids  the  representative  of  an  estate  to  retain 
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any  part  of  the  property  of  a  decedent  in  satisfaction  of 
his  own  debt  or  claim,  until  it  shall  have  been  proved  to 
and  allowed  by  the  Surrogate  (3  R.  8.,  96,  §  43  [6  ed.]), 
the  proceeding  under  chapter  460,  section  37,  Laws 
1837,  to  establish  the  same,  or  its  establishment  on  the 
final  accounting,  would  seem  to  be  analogous  to  the  com- 
mencement of  an  action  to  enforce  the  same,  and  no 
good  reason  can  be  suggested  why  any  defense  which 
might  be  interposed  in  such  an  action  should  be  denied 
in  such  a  proceeding. 

This  disposes  of  the  first  and  second  exceptions  filed 
by  the  executor,  and  brings  me  to  the  consideration  of 
the  exception,  filed  by  the  contestant,  to  the  allovvance 
of  $151.20,  to  the  executor,  for  services  rendered  to  the 
testatrix. 

I  fully  concur  with  the  conclusion  of  the  referee, 
that  the  facts  proved  warrant  the  finding  of  an  implied 
contract  on  the  part  of  the  decedent  to  pay  for  the  serv- 
ices rendered  by  Mr.  Noble  what  they  were  reasonably 
worth ;  that  such  promise  was  not  to  be  performed,  or 
the  services  paid  for,  by  the  will  of  decedent,  and  that 
the  trifling  articles  of  gift  were  not  on  account  of,  or  in 
part  payment  for  such  services,  and  that,  therefore,  the 
claim  for  the  whole  jjeriod  was  not  taken  out  of  the  stat- 
ute of  limitations ;  that  the  executor  is  only  entitled  to 
payment  for  so  much  of  the  services  as  became  due  and 
payable  within  six  years  of  the  decedent's  death;  and 
that  the  claim  for  the  other  services  rendered  theretofore, 
is  barred  by  the  statute  of  limitations ;  and,  as  it  ap- 
pears that  the  services  began  in  July,  immediately  after 
the  death  of  testatrix's  husband,  that  the  law  implies  an 
employment  from  year  to  year  (Davis  v.  Q-orton,  16  N. 
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Y.y  266 ;  Smith  v.  Velie,  60  Id.,  110) ;  that  the  executor 
is  entitled  t/O  receive  j)ay  for  six  years  and  five  months, 
to  wit :  for  the  year  commenciiig  July,  1871,  the  wages 
for  which  would  fall  due  July,  1872,  and  could  not  have 
been  outlawed  until  1878,  if  the  decedent  had  survived 
to  that  time. 

But  an  examination  of  the  testimony  fails  to  show 
any  legal  basis  for  the  finding  of  the  referee,  as  to  the 
value  of  the  yearly  services  rendered.  And  if  I  under- 
stand his  '^opinion,"  he  bases  his  finding  upon  the  as- 
sumption that  there  is  proof  that  the  services  were 
worth,  for  the  whole  period,  the  sum  chai^ged,  and  yet 
the  executor  was  not  permitted  to  give  evidence  of  such 
aggregate  value  personally,  and  the  only  evidence  of 
value  is  that  it  is  customary  to  charge  five  per  cent,  on 
such  collections — though  the  same  witness  expressed  the 
opinion  that  under  the  circumstances  of  this  case,  it  was 
worth  a  larger  percentage,  without  stating  the  amount. 
Hence,  I  am  of  the  opinion,  that  on  the  testimony  the 
referee  could  find  that  he  was  entitled  to  but  five  per  cent, 
upon  the  amount  collected  within  the  period  aforesaid, 
and  interest  on  the  amount,  which  became  due  at  the 
end  of  each  year,  when  it  was  payable,  for  it  is  quite 
clear  that  the  referee  must  find  the  value  according  to 
the  testimony,  and  not  according  to  his  individual  esti- 
mate of  such  value;  and  unless  the  executor  shall  be 
content  with  that  sum,  he  may,  at  his  option,  take  a  new 
reference  for  the  purpose  of  proving  the  real  value. 

As  to  the  fourtli  exception  by  the  executor,  which  re- 
lates to  the  rulings  of  the  referee  excluding  his  testimony 
with  reference  to  transactions  and  communications  ^vith 
decedent,  and  what  he  did,  as  tending  to  show  an  implied 
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agreement  on  the  part  of  the  decedent  to  pay  for  said 
services,  I  am  of  the  opinion  that  it  shoald  be  over- 
ruled, and  that  the  ruling  of  the  referee  was  substantial- 
ly  conformable  to  section  829  of  the  Code. 

In  Brague  v.  Lord  (2  Abb.  i\r.  C,  1),  it  was  held  that 
the  plaintiff  could  not  give  the  declarations  of  a  deceased 
person  and  a  third  i>erson,  made  in  the  plaintifFs  pres- 
ence, in  evidence,  when  the  decedent  made  a  remark 
which  alluded  to  the  plaintiff,  and  at  the  same  time  turned 
his  head  toward  him  ;  the  action  being  by  the  plaintiff 
against  the  representative  of  a  deceased  person,  who,  it 
was  claimed,  had  employed  the  plaintiff  as  his  attorney 
in  certain  matters. 

In  Freeman  v.  Lawrence  (48  JPf.  Y.  Super.  Ci. ,  288), 
the  action  was  brought  to  recover  for  legal  services  rend- 
ered by  the  plaintiff  to  the  defendant's  testator.  The 
plaintiff  was  called  on  his  own  behalf,  and  asked  if,  about 
the  time  he  was  introduced  to  the  decedent,  he  com- 
menced any  action  for  him ;  and  against  the  defendant's 
objection,  he  answered  that  he  did.  This  was  held  error. 
See,  also,  Somerville  v.  Crook  (9  Hun^  664). 

Though  these  authorities  do  not  with  distinctness  state 
the  particular  grounds  upon  which  they  were  decided, 
yet  it  is  presumed  that  the  evidence  was  excluded  in 
the  cases,  for  the  reason  that  whatever  was  done  by  the 
executor  or  the  decedent,  from  which  an  obligation  to 
pay  could  be  presumed,  was  a  transaction  between  him 
and  the  decedent,  as  really  as  if  the  parties  had  entered 
into  a  formal  contract  in  writing  therefor. 

It  is  true  that,  on  first  thought,  the  question  of  what 
services  were  rendered,  after  the  testimony  warranted 
the  inference  that  such  an  agreement  existed,  would 
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seem  not  to  form  any  part  of  the  transaction  itself  a8  a 
contract;  bnt  upon  more  careful  consideration,  it  is  ap- 
parent that  such  testimony  is  quite  as  obnoxious  to  the 
prohibition  of  the  statute  as  would  be  the  testimony  of 
the  claimant  to  the  particular  terras  of  an  express  agree- 
ment, for  it  is  the  performance  of  the  services  for  the 
decedent,  with  her  knowledge,  that  constitutes  the  agree- 
ment, which  the  law  implies.  And  if  the  decedent  were 
alive  she  might  be  able  to  show  an  agreement  that  such 
services  were  gratuitous  or  on  account  of  an  indebtedness, 
or  that  by  reason  of  some  special  circumstances  existing 
between  the  parties,  they  were  less  valuable,  or  that  they 
had  been  paid  for. 

If  I  understand  the  purpose  of  the  statute  under  con- 
sideration, it  is  to  prevent  the  establishment  of  claims 
against  estates  by  the  testimony  of  those  interested  in 
such  establishment,  while  the  mouth  of  the  alleged 
obligor  is  sealed  in  death  and  cannot  controvert  the  claim, 
or  the  facts  upon  which  it  is  sought  to  be  established. 

The  same  considerations  justify  the  rejection  of  the 
claimant's  testimony  as  to  the  value  of  his  services. 

The  executor's  account  states  an  amount  to  be  paid 
for  a  monument,  pursuant  to  the  directions  of  the  will, — 
?700.  If  I  understand  the  position  of  the  executor,  it  is 
that  that  sum  should  be  retained  for  that  purpose,  and 
that  the  court  should  so  order,  and  that  it  has  no  power 
to  interfere  with  his  apparent  discretion  conferred  by 
the  will. 

In  the  case  of  Emma  J.  Luckey  (4  Hedf.,  95),  I  had 
occasion  to  consider  a  kindred  question,  and  therein 
reached  the  conclusion  that  such  a  discretion  must.be 
exercised  within  the  limits  of  the  law,  and  that  the  law 
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(lid  not  permit  an  unlimited  or  capricious  exercise  of 
discretion. 

Ordinarily,  the  representative  of  an  estate  makes  the 
expenditure  on  his  official  responsibility,  and  submits 
the  result  to  the  Surrogate  on  final  accounting.  But  as 
no  such  expenditure  has  yet  been  made,  nor  any  liability 
incurred,  it  is  proper  to  consider  at  this  time  what  would 
be  a  reasonable  sum  to  be  retained  by  the  executor  for 
the  purpose  named.  Considering  the  small  amount  of 
the  estate — it  being  less  than  $2,000 — (for  distribution), 
out  of  which  must  come  the  expenses  of  this  account- 
ing, commissions,  and  a  reasonable  sum  for  the  monu- 
ment, I  am  of  the  opinion  that  no  greater  sum  than  $250 
should  be  allowed  therefor,  and  that  a  larger  sum  would 
be  an  abuse  of  such  discretion. 

Referee's  report  modified  accordingly. . 


^♦♦' 


New  York  County. — Hon.    D.  C.   CALVIN,   Sfbbogate. — 

November,  1880. 

Matter  of  Taintor 

In  the  matter  of  the  estate  of  Edward  Coe  Taintor, 

deceased. 

The  will  of  a  citizen  of  the  United  StAtes,  residing  in  China,  admitted  to 
probate  by  tlie  court  of  the  United  States  (consulate-general,  at  Shanghai, 
may  be  presumed  to  have  been  executed  according  to  the  laws  of 
China;  and  on  the  production,  to  a  surrogate's  court  here,  of  an  exem- 
plified copy  of  the  record  thereof,  under  the  seal  of  such  consulate, 
letters  could  be  issued  thereon,  under  2  jR.  5.,  67,  g  68  (revised  in  Code 
Civ.  Pro.,  §  2696). 
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Application  for  letters  testamentary  upon  the  will 
of  a  citizen  resident  in  China,  proved  before  a  United 
States  consul  there. 

Peter  Starr,  f&r  executor. 

The  Surrogate.— By  3  S.  &j  71,  §  93  (6  ed.),  it  is 
provided  that  a  will,  duly  executed  by  a  person  residing 
out  of  this  State,  according  to  the  laws  of  the  State  or 
country  in  which  the  same  was  made,  which  shall  have 
been  duly  admitted  to  probate  in  said  State  or  country, 
upon  the  production  of  a  duly  exemplified  or  authenti- 
cated copy  of  such  will,  under  the  seal  of  the  court  in 
which  the  same  shall  have  been  proved,  will  author- 
ize the  Surrogate  having  jurisdiction  to  issne  letters 
testamentary  or  of  administration  with  the  will  an- 
nexed. 

By  section  4083  of  the  Revised  Statutes  of  the  United 
States,  the  minister  and  consuls  duly  appointed  to  reside 
in  China  are  invested  with  the  general  authority  therein 
described,  and  which  appertain  to  the  ofSce  of  minister 
and  consuL  By  section  4086,  such  officers  ace  also 
invested  with  all  the  judicial  authority  necessary  to 
execute  the  provisions  of  the  treaties  with  China. 
By  section  4086,  jurisdiction  in  civil  matters  is  to  be 
exercised  in  all  cases  and  enforced  in  conformity  with 
the  laws  of  the  United  States,  which  are  extended  over 
all  citizens  of  the  United  States  in  China,  and  others, 
under  the  terms  of  the  treaty  ;  but  where  such  laws  are 
not  adapted  to  the  object,  or  are  deficient  in  provisions 
necessary  to  furnish  suitable  remedies,  the  coinmon  law, 
and  equity,  are  extended  over  said  citizens  in  said  China, 
and  if  neither  the  common  law  or  law  of   equity,  or 
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Statutes  of  the  United  States,  shall  furnish  appropriate 
and  sufficient  remedy,  the  minister  shall,  bj^  decrees  or 
regulations,  which  shall  have  the  force  of  law,  supply 
such  defects  and  deficiencies. 

Mr.  Burlingharae,  minister  to  China,  on  April  23d, 
1864,  among  other  regulations  for  the  consulate  courts  of 
the  United  States,  in  China,  under  the  head  of  **  ordinary 
civil  proceedings,"  and  that  of  "bankruptcy,  partner- 
ship, probate,  etc.,"  did,  by  decree  or  regulation  num- 
bered 10,  provide,  that  until  the  promulgation  of  other 
regulations,  the  consuls  should  continue  to  exercise  their 
former  lawful  jurisdiction  and  authority,  in  probate  of 
wills  and  administmtion  of  estates,  etc.,  not  specially 
provided  for  in  previous  decrees,  according  to  such 
reasonable  rules,  not  repugnant  to  the  constitution, 
treaties,  and  laws  of  the  United  States,  as  tliey  might 
find  necessary  or  convenient  to  adopt. 

By  those  statutes,  it  is  apparent  that  the  court  of  the 
United  States  consulate-general,  at  Shanghai,  had  au- 
thority and  jurisdiction  to  take  the  probate  of  the  will 
of  a  citizen  of  the  United  States,  there  residing,  and  the 
instrument  thus  proved,  and  evinced  by  an  exemplified, 
copy  offered  for  the  purpose  of  obtaining  letters  testa- 
mentary in  this  matter,  may  be  presumed  to  have  been 
duly  proved  to  have  been  executed  according  to  the 
laws  of  China,  under  the  authority  of  said  court ;  and  as 
said  court  appears,  by  the  terms  of  said  statutes,  to  be 
one  of  general  jurisdiction  in  respect  to  the  matters  cov- 
ered by  the  treaties,  I  am  of  the  opinion  that  full  faith 
aud  credit  should  be  given  to  the  exemplified  record, 
under  the  seal  of  said  consulate,  and  that  under  our 
statute,  letters  testamentary  thereon  may  issue. 
Vol.  V. 
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New  York  County. — ITox.  D.  C.    CALVIN,   Surrogate. — 

December,  1880. 

CraGO  V.   RiOGS. 

In  the  matter  of  the  accoicnting  of  George  W.  Riggs 
and  Joseph  K.  Riggs,  executors  of  and  trustees 
undeTy  tJie  will  of  Elisha  Riggs,  deceased. 

When  a  corporate  dividend  reaches  the  hands  of  a  trustee  holding  stoclc, 
the  determination  of  the  rights  of  the  respective  beneliciaric>  rests  witli 
him,  unaffected  by  any  action  of  the  corporation  in  declaring  the  divi- 
dend, and  the  rights  of  the  beneficiaries  then  attach. 

The  rational  and  equitable  rule  b}'  which  to  determine  the  relative  rights  of 
the  life  tenant  and  remainder-man,  in  respect  to  stock  dividends  in  cor- 
porations, in  whose  stock  the  fund  is  invested,  is  to  inquire  how  much 
of  the  stock  dividend  w^as  capital,  or  made  to  represent  an  increase  in 
the  value  of  the  property,  and  how  much  came  from  income  or  earn- 
ings, and  also  how  much  of  tlie  stock  dividend  was  made  up  of  accu- 
mulations before,  and  how  much  from  earnings  after  the  investment. 

The  testator,  by  his  will,  gave  his  residuary  estate  to  his  five  sons  and  one 
daughter,  in  equal  shares;  the  daughter's  share,  however,  being  vested 
in  his  executors,  in  trust,  to  invest  the  same,  and  pay  to  her,  during 
her  life,  ''the  net  interest,  dividends,  or  other  periodical  income 
thereof,"  the  principal,  upon  lier  death  without  issue,  going  to  her  sur- 
viviug  brothers.  The  daughter  having  died  without  issue,  the  execu- 
tors, at  the  instance  of  her  administrator,  filed  their  accounts,  wherein 
they  credited  certain  stock  dividends  made  by  various  railroad  corpora- 
tions, whose  stock  they  held,  to  capital  account,  whereby  these  accnied 
solely  to  the  benefit  of  the  remain der-men.  Held,  that,  there  being  no 
suggestion  that  the  stock  dividends  represented  anything  but  income  or 
profits  of  the  corjwrations,  the  accounts  must  be  corrected  by  crediting 
the  dividends  to  income  account,  and  discharging  them  from  the  cap- 
ital account,  and  the  proper  proportion  be  paid  to  the  administrator 
of  the  tenant  for  life. 

The  authorities,  with  reference  to  the  relative  rights  of  life  tenant  and  re- 
mainder-man in  such  a  case,  collated  and  discussed. 

This  was  a  motion  to  confirm  the  report  of  a  referee, 
to  whom,  upon  objections  being  filed  to  the  accounts  of 
George   W.    Riggs  and  Joseph  K.  Riggs,  executors  of 
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and  trustees  under  the  will  of  decedent,  they  were  re- 
ferred, to  examine  ;  opposed  by  them  and  also  by  Sam- 
uel W.  Cragg,  administrator  of  the  estate  of  Mary  A. 
Ciagg,  formerly  Mary  A.  Riggs,  decedent's  deceased 
(laughter. 

The  decedent,  by  his  will,  after  m&king  certain 
specific  bequests,  gave  the  rest,  residue  and  remainder 
of  his  estate  to  his  five  sons  and  daughter,  "and  such 
other  child  or  children,  if  any,  as  may  be  hereafter  born 
to  me,  and  to  their  respective  heirs,  executors,  adminis- 
trators and  assigns,  in  equal  portions,  or  share  and  share 
alike,  except  the  share  or  portion  of  my  said  daughter 
Mary  Alice  Riggs,  which  I  dispose  of  for  her  sole  and 
separate  use  and  benefit,  whether  married  or  unmarried, 
as  follows  :  that  is  to  say,  I  hereby  give,  devise  and  be- 
queath the  same  to  ray  executors  hereinafter  named,  in 
trust,  for  her  separate  use  and  benefit  during  her  natural 
life,  to  invest  and  improve  the  same  at  their  best  discre- 
tion, and  to  pay  to  her,  from  and  after  her  arrival  at  the 
age  of  twenty-one  year^j,  or  marriage  with  the  consent 
of  her  mother,  if  living,  whichever  event  may  first  hap- 
pen, into  her  own  hands,  whether  married  or  unmarried, 
and  upon  her  own  separate  receipt,  to  be  given  from  time 
to  time,  and  lot  by  way  of  anticipation,  under  her  own 
hand,  which  alone  shall  be  a  competent  discharge  there- 
for, the  net  interest^  dividends  or  other  periodical  in- 
come thereof^  and  at  her  decease,  I  hereby  give,  devise 
and  bequeath  the  capital  of  her  said  share  or  portion  to 
her  issue,  or  other  descendants,  in  equal  portions,  or 
share  and  share  alike." 

If  his  said  daughter  should  not  marry,  or  marry,  and 
have  no  issue  that  should  survive  her,  then  upon  her  de- 
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cease,  her  share  or  portion  in  liie  residuary  estate  was 
devised  and  bequeathed  to  her  surviving  brothers,  and 
their  issue,  etc. 

Decedent  died  August  3,  1853,  leaving  him  surviving 
the  said  six  children,  two  of  whom  were  the  accounting 
executors  and  trustees,  and  two  of  whom,  viz.:  Williaai 
H.,  and  the  daughter  Mary  A.,  were  then  minors. 

Mary  A.  married  Samuel  W.  Cragg,  afterwards  the  ad- 
ministrator of  her  estate,  and  died  intestate  March  9, 
1870,  leaving  no  children. 

The  executors,  on  the  x^^tition  of  her  administrator, 
filed  one  account,  as  such,  from  ^August  3,  1853,  to  May, 
1871 ;  and,  as  testamentary  trustees,  they  filed  two  ac- 
counts, one  from  August  3,  1853,  to  June  29,  1860,  when 
said  Mary  A.  became  twenty- one  years  of  age,  and 
another  for  the  period  between  June  29,  1860,  and  March 
9, 1870,  the  date  of  her  decease.  As  the  share  or  portion 
of  Mary  A.  in  the  residuary  estate,  given  at  her  death, 
under. the  then  existing  circumstances,  to  her  surviving 
brothers,  did  not  include  the  "  net  interest,  dividends,  or 
other  periodical  income  thereof,"  the  questions  that  arose 
herein  were  whether  certain  items  in  the  accounts  were, 
as  between  said  life  tenant  and  the  remainder-men,  to  be 
treated  as  income  or  principal.  The  facts  were  not  dis- 
puted, but  numerous  exce,ptions  were  filed  to  the  referee's 
rulings,  by  the  executors  and  trustees,  and  also  by  the 
contesting  administrator.  Among  these,  the  first  excep- 
tion by  the  executors  was  to  the  allowance  of  the  con- 
testant's objections  to  certain  items,  amounting  to 
$16,446.34,  and  relating  to  stock  dividends  by  various 
railroad  corporations  in  which  the}'  held  stock ;  which 
were  by  them  credited  to  capital  account,  and  which  the 
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referee  held  should  have  been  credited  to  income  ac- 
count, and  its  proper  proportion  paid  to  the  life  tenant, 
Mary  Alice  Riggs,  or  her  administrator ;  it  being  under- 
stood that  said  dividends  represented  the  income  or 
profits  of  said  corporations.  The  portion  of  the  opinion 
delivered  upon  this  exception  is  here  given. 

Austin  G.  Fox  and  Waldo  Hutciitns,  far  the  executors  and  tnutees. 
Wm.  M.  Prichard  and  Algernon  S.  Sullivan,  for  cmitestarU, 

The  Surrogate. — It  is  apparent  that  the  decedent 
intended  '*  the  net  interest,  dividends,  or  other  period- 
ical income"  of  one-sixth  of  his  residuary  estate,  for 
the  support  of  his  said  daughter,  the  other  children 
receiving  their  shares  absolutely,  the  capital  of  said  one- 
sixth  being  disposed  of  after  her  decease.  Ptrry  on 
TriLsts^  §  545  (2  ed.),  states  the  issue  raised  by  this 
exception,  substantially  as  follows :  that  the  early  Eng- 
lish rule,  that  all  stock  dividends,  so  called,  together 
with  extra  cash  dividencls  or  bonuses,  belong  to  the  re- 
mainder-man, has  been. so  changed  that  dividends  in 
money,  which  come  from  the  earnings  of  capital  invested, 
belong  to  the  tenant  for  life ;  but  that  the  question  arises, 
where  a  corporation  has  capitalized  a  part  of  its  earnings 
by  using  them  to  enlarge  its  property  or  to  improve  its 
value,  and  the  corporation  votes  to  issue  and  apportion 
among  their  stockholders  new  certificates  of  stock, 
which,  in  whole  or  in  part,  represent  the  amount  of 
earnings  capitalized,  and  on  this  latter  state  of  facts,  the 
issue  i§  whether  such  stock  dividends  belong  to  the  life 
tenant  or  remainder-man.  And  Mr.  Perry,  in  a  note  at 
page  78  of  vol.  1,  says  that,  from  the  character  of  the  de- 
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cisions  in  the  various  States,  and  from  the  great  number 
of  States  in  which  no  decision  has  yet  been  had,  it  may 
be  considered  an  open  question,  at  least  in  a  great 
majority  of  the  States. 

In  Hooper  v.  Rossiter  (1  McCleL,  636),  cited  by  Perry, 
it  was  held  that  wherever  the  addition  was  made  clearlv 
and  distinctly,  as  dividend  only,  the  tenant  for  life  was 
to  have  it ;  but  when  not  given  as  a  dividend,  it  was 
considered  an  accretion  of  capital,  without  regard  to  the 
expression  of  the  testator,  dividends,  dividends  and 
profits,  dividends,  interest  and  profits,  or  interest,  divi- 
dends, profits  and  proceeds. 

In  jRe  Barton's  Trust  {L.  JR.  5  JEq.  Cas.,  238),  it  was 
held  that  where  shares  were  settled  upon  trust,  to  pay  A., 
for  life,  "  the  interest,  dividends,  share  of  profits,  or  an- 
nual proceeds,"  and  where,  during  A.'s  life-time,  an  ad- 
dition of  three  new,  fully  paid-up  shares  to  those  already 
held  in  trust  for  her  (A.)  was  made,  pursuant  to  a  resolu- 
tion of  the  company  to  apply  a  portion  of  "  the  net  earn- 
ings during  the  half  year  "  to  necessary  works,  a  dividend 
being  declared  out  of  the  remaining  portion  of  the  earn- 
ings, these  new  shares,  representing  the  money  so  applied, 
were  capital,  and  not  income,  as  between  the  .life  tenant 
and  remainder-man.  The  vice-chancellor  held  that  the 
company  was  not  bound  to  divide  the  profits,  and  that  it 
was  competent  for  them  to  set  apart,  for  contingencies, 
so  much  as  they  thought  fit,  and  that  the  dividend,  to 
which  the  tenant  for  life  was  entitled,  was  the  dividend 
which  the  company  chose  to  declare,  and,  when  they 
elected  to  carry  a  part  of  the  earnings  to  capital  account 
and  turned  it  into  capital,  they  had  the  authority  to  do 
it,  and  the  tenant  for  life  could  not  complain.     He  based 


NEW    YORK,  DECEMBER,  1880.  87 

CRAOO  V.  RIGGS. 

the  decision  upon  Paris  7),  Paris  (10  Ves,^  188),  where 
Loixl  Eldon  said,  that  tlie  bank  had  the  power  to  give 
the  bonus  to  the  tenant  for  life  or  not. 

In  Minot  v,  Paine  (99  3fa$s.,  101),  the  same  doctrine 
was  laid  down.  See,  also,  Balch  v.  Hallett  (10  Oray,  403). 
These  cases  sabstantially  hold  that  when  the  apportion- 
ment of  shares,  or  stock  dividend,  creates  new  capital, 
thereby  enlarging  and  increasing  the  value  of  the  proper- 
ty, whether  it  comes  from  earnings  or  other  sources,  it 
belongs  to  the  remainder-man,  while  dividends,  paid  in 
cash  or  otherwise,  not  in  addition  to,  or  diminution  of 
the  capital,  go  to  the  tenant  for  life. 

In  Daland  v.  Williams  (101  Mass.^  671),  it  was  held 
that  though  the  dividend  was  declared  in  stock  or  cash 
at  the  option  of  the  stockholder,  yet,  if  he,  being  a 
trustee,  elected  to  take  the  stock,  and  it  was  for  the  inter- 
est of  the  estate  that  he  should,  and  all  the  parties  so 
agreed,  it  belonged  to  the  remainder-man. 

In.  conti-avention  of  this  doctrine  of  the  English  and 
Massachusetts  authorities,  it  is  claimed  that  nothing  but 
profits  can  be  divided,  and  that  all  dividends  declared, 
whether  in  stock  or  cash,  being  the  produce,  proceeds  or 
result  of  the  property,  belong  to  the  tenant  for  life. 

In  Earp's  Appeal  (28  Benn.,  368),  it  was  held  that  all 
accumulations  in  stock,  after  the  death  of  a  testator,  were 
a  part  of  the  income,  and  as  such  belonged  to  the  tenant 
for  life,  and  that  no  act  of  the  corporation  could  give 
them  to  the  remainder-man  ;  that  the  value  of  the  stock, 
held  by  the  testator  at  his  death,  was  the  capital  of  the 
trust,  and  all  income  of  such  capital,  whether  in  the  form 
of  other  certificates  or  not,  must  be  regarded  as  income. 

In  Wil thank's  Appeal  (64  Penn,,  256),  a  corporation 
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increased  its  shares,  giving  the  right  to  subscribe  therefor 
to  the  old  shareholders  at  par.  A  trustee  took  the  shares 
to  which  the  estate  was  entitled,  paid  for  them  with  his 
own  money,  and  sold  them  for  an  advance  which  he  car- 
ried to  the  credit  of  the  capital.  It  was  held  that  such 
advance  was  a  premium  upon  the  stock  and  a  product  of 
it,  and  belonged  to  the  tenant  for  life. 

In  Leland  v.  Hay  den  (102  Mass.j  550),  a  stock  divi- 
dend was  made,  which  was  bought  in  by  the  corporation 
with  its  earnings,  which  dividend  did  not  represent  an 
increase  of  the  capital,  and  tlie  court  decreed  it  to  be  in- 
come and  to  belong  to  the  life  tenant. 

in  Van  Doren  v.  Olden  (19  N.  X  JEq.j  176),  the  chancel- 
lor sent  the  case  to  a  master  to  inquire  and  report  how 
much  of  the  stock  dividend  was  capital,  and  how  mucli 
income  ;  and  also  how  much  of  the  stock  dividend  was 
made  up  of  accumulations  before  the  investment  of  the 
trust  fund  in  the  stock  of  the  corporation,  and  how  much 
of  it  came  from  the  earnings  after  the  investment.  . 

Upon  this  conflict  of  authority,  and  the  contrariety  of 
reasons  given  by  the  respective  courts  for  the  conclusions 
reached,  it  becomes  necessary  to  consider  the  views  of 
our  own  courts  upon  the  subject,  and  to  deduce  from  all 
some  rational  and  definite  principle  upon  which  this 
vexed  question  may  be  determined,  consistently  with  the 
rights  of  life  tenants,  and  of  remainder-men.  It  is  the 
occasion  of  surprise  that  so  little  has  been  said  by  our 
courts  upon  the  subject. 

In  Clarkson  v.  Clarkson  (18  Barb.,  646),  the  testator 
gave  the  residuum  of  his  estate  to  his  five  children, 
three-fifths  to  his  sons  absolutely,  and  two-fifths  to  his 
two  daughters,  in  trust,  to  pay  "the  interest,  dividends, 
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and  proceeds"  to  said  daughters  for  life,  with  remainder 
over.  The  trustees  invested  812,600  in  the  capital  stock 
of  the  Utica  &  Schenectady  Railroad  Company,  in  one 
hundred  shares,  and  afterwards  invested  $6,000,  in  sixty 
shares,  in  the  stock  of  the  Mohawk  Valley  Railroad 
Company.  The  first-named  company  paid  an  annual 
dividend  of  ten  per  cent,  upon  thapar  value  of  the  stock, 
which  was  paid  to  the  trustees,  and  afterwards  it  paid 
an  extra  dividend  of  sixty  per  cent,  on  the  capital  stock 
at  par,  amounting  to  $6,000,  after  which  a  consolidation 
of  said  companies  with  others  took  place  under  an  act  of 
the  legislature,  whereby  the  New  York  Central  Railroad 
Company  was  formed,  aud  the  trustees  became  entitled 
to,  and  received,  an  equal  number  of  shares  to  those  held 
in  the  two  companies,  being  two  hundred  and  twenty 
shares  of  $100  each,  aud  also  bonds  or  certificates  of  the 
new  road  for  the  sum  of  $55  on  each  of  the  two  hundred 
and  twenty  shares  held  in  the  former  companies,  amount- 
mg  to  $12,100.  The  new  company's  stock  was  worth 
S116  per  share,  and  the  bonds  ninety  i^er  cent. 

It  was  held,  that  it  was  the  intention  of  the  testa- 
tor that  all  the  gains,  profits,  income  and  proceeds  of  the 
two  shares  of  his  estate  should  go  to  his  daughters,  as 
tenants  for  life,  and  that  the  sixty  percent,  stock  dividend 
belonged  to  them,  and  the  trustees  were  directed  to 
deliver  the  same  or  its  substitute,  and  all  income, 
dividend,  or  increase  received  thereon,  or  pay  the  value 
thereof ;  that  with  respect  to  the  bonds  or  certificates  of 
the  new  road  the  case  was  different ;  that  these,  not 
being  paid  to  the  trustees,  either  as  interest,  dividends 
or  proceeds,  but  as  the  difference  between  the  value  of 
the  stock  of  the  old  and  new  corporations,  were  to  be  re- 
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garded  as  capital,  as  though  no  consolidation  titinsfer 
had  taken  place,  except  tbat  the  bonds  received  for  the 
sixty  shares  would  follow  their  principal,  and  go  to  the 
cestui  que  trust;  that,  upon  the  coming  in  of  the  rei)ort 
of  a  referee,  to  ascertain  the  value  of  the  remaining  one 
hundred  and  sixty  shares,  should  the  value  of  such  stock 
and  bonds  and  certificates  be  equal  to  the  capital  in- 
vested, or  if  deticient,  ui)on  the  tenants  for  life  making 
VL\)  such  deficiency,  a  decree  might  be  entered,  directing 
the  trustees  to  deliver  over  to  them  the  sixty  shares  of 
stock  dividend,  together  with  the  bonds,  certificates,  and 
all  dividends  thereon,  received  by  the  trustees. 

The  facts  of  this  case  sharply  present  the  question 
under  discussion ;  but  it  is  a  singular  fact  that  the 
learned  judge  who  delivered  the  opinion  confined  his 
discussion  to  the  question,  whether  the  life  tenant  was 
entitled  to  extraordinary  cash  dividends,  which  the  later 
authorities  in  England  award  to  the  life  tenant.  There 
seems  to  be  no  discussion  or  review  of  the  numerous  con- 
flicting authorities,  as  to  who  is  entitled  to  stock  divi- 
dends. But,  at  page  657,  the  leanied  judge  says:  ''the 
stock  payment  of  sixty  per  cent.,  made  upon  this  invest- 
ment, was  properly  dividends,  extraordinary  in  amounts, 
not  in  manner  of  payment,  that  being  a  matter  of  policy 
in  the  company.  'Dividends,'  as  used  in  the  will,  is  un- 
qualified ;  it  includes  all  distributions  to  corporators,  of 
the  profits  of  the  corporation,  large  or  small,  made  at 
long  or  short  intervals,  and  without  any  regard  to  the 
manner  or  place  of  their  declaration,  or  mode  of  pay- 
ment;" and  he  adds  that  the  terms  of  the  will  clearjy 
showed  that  the  testator  intended  that  all  the  gains, 
profits,  income  and  proceeds  of  the  two  shares  of   his 
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estate/  of  whatsoever  kind,  name,  or  nature,  should  go 
to  his  daughters  as  tenants  for  life,  and  that  intention 
should  not  be  defeated.  The  authority  of  this  decision 
cannot  be  denied,  though,  in  the  conclusion  reached, 
the  court  principally  considered  a  question  not  in- 
volved. 

In  He  Woodruffs  Estate  (1  Tucker^  58),  the  same 
question  was  so  decided,  upon  the  authority  of  Clarksou 
t,  Clarkson,  above  cited. 

It  appeal's,  therefore,  by  the  authorities  in  New 
York  and  New  Jersey,  that  the  real  inquiry  is,  how 
much  of  the  stock  dividend  was  capital,  or  made  to  repre- 
sent an  increase  in  the  value  of  the  property,  and  how 
much  came  from  income  or  earnings,  and  also,  how 
much  of  the  stock  dividend  was  made  up  of  accumula- 
tions before^  and  how  much  from  earnings  after,  the  in- 
vestment. And  this,  it  seems  to  me,  is  the  rational  and 
equitable  rule,  by  which  to  determine  the  question  as 
to  the  relative  rights  of  the  life  tenant  and  remainder- 
man. 

This  rule  does  not  invade  the  prerogative  of  the  cor- 
poration, to  withhold  the  declaration  of  a  dividend,  as 
shall  seem  to  them  best,  free  from  any  interference  on 
the  part  of  the  stockholders,  except  by  the  exercise  of 
their  influence  to  procure  the  declaration  of  a  dividend. 
At  the  same  time,  it  denies  the  right  of  the  corporation 
to  discriminate  against  the  life  tenant,  in  favor  of  the 
i;emainder-man,  by  changing  the  name  or  form  of  divi- 
dend, when  made  out  of  income,  proceeds  or  profits  of  its 
business.         , 

Prom  the  best  consideration  I  have  been  able  to  give 
this  question,  I  am  of  the  opinion  that  when  a  dividend 
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reaches  the  hands  of  a  trustee,  the  determinatioa*of  thf) 
rights  of  the  respective  beneficiaries  rests  with  him,  un- 
affected by  any  action  of  the  corporation  in  declaring 
the  dividend,  and  that  the  rights  of  such  beneficiaries 
then  attach ;  that  the  trustee,  in  the  adjustment  of 
those  rights,  should  look,  to  the  real  question,  whether 
the  dividends  represent  income  or  profits,  or  capital, 
without  regard  to  the  form  of  the  dividend,  or  the 
name  by  which  it  is  declared.  Otherwise  the  ipse  dixit 
of  the  corporation  would  be  substituted  for  the  judg- 
ment of  a  court,  which  alone  has  competent  jurisdiction. 
This  rule  seems  to  me  to  obviate  what  seems  an 
absurdity  in  the  Pennsylvania  decisions, — that  the  life 
tenant  is  entitled  to  any  increase  of  the  value  of  stock 
which  may  have  resulted  from  other  causes  than  the 
use  of  the  income  or  profits,  and  which  would  seem  to 
implj^  a  liability  on  the  part  of  the  life  tenant  to  keep 
the  value  of  the  capital  good,  though  diminished  by 
other  causes  than  the  distribution  of  it,  as  a  stock  divi- 
dend. And  it  avoids,  it  seems  to  me,  an  equally 
absurd  view,  taken  by  the  Massachusetts  authorities, 
especially  in  Minot  v.  Paine,  above  cited,  that  cash  divi- 
dends, however  large,  must  be  regarded  as  income,  and 
stock  dividends,  however  made,  as  capital ;  for  that  rule 
would  enable  the  corporation  to  absorb  the  entire  in- 
come, not  in  necessary  repairs  and  improvements,  and 
enlargement  of  the  facilities  of  business,  but  by  increas- 
ing its  stock  and  dividing  such  profits,  under  that  name, 
by  which  a  life  tenant  would  be  turned  over  to  the  in- 
come or  profits  of  the  income  or  profits,  instead  of  the 
real  income  and  i)rofits  themselves, — which  may  be 
reasonably  assumed  to  have  been  the  intent  of  the  testa- 
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tor — or,  worse  still,  entirely  deprived  of  income  by  the 
continual  capitalization  of  the  income.  For  if  such 
capitalization  continue  until  the  dissolution  of  the  cor 
I>oration,  the  remainder-man,  upon  that  theory,  would 
receive  the  entire  income  and  capital,  by  the  assumption 
of  judicial  functions  by  the  corporation. 

As  there  is  no  suggestion  in  this  case  that  the  stock 
dividends,  referred  to  in  the  exception  under  considera- 
tion, represented  anything  but  income  or  profits,  the 
conclusion  reached  by  the  referee,  that  they  should  be 
credited  to  the  income,  should  be  sustained,  and  the 
exception  overruled. 

But  it  is  my  duty  to  say,  that  if  there  were  anything 
in  this  case  to  warrant  the  conclusion  that  any  of  the 
dividends  so  declared,  whether  in  cash  or  stock,  in- 
cluded income  earned  before  the  death  of  the  testator, 
and  before  the  rights  of  the  life-tenant  attached,  I 
should  deem  it  my  duty  to  send  the  matter  to  a  referee, 
to  take  an  account  in  respect  thereto. 

Ordered  accordingly. 


■  ^  • »  ■ 


New  York    County. — Hon.  D.  C.  CALVIN,    Susrogate. — 

January,  1881. 

TOWNSEND  V.    BOGART. 

In  the  matter  of  the  probate  of  a  paper  propounded  as 
the  last  will  and  testament  of  Mary  Elizabeth  Hat- 
field, deceased. 

The  decedent,  who  was  an  unmarried  woman,  owning  real  estate  of  con- 
sideruble  value,  died  in  November,  1879,  aged  about  fifty-two  years,  in 
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the  house  of  her  cousin,  with  whom  she  had  resided  since  the  death  of 
her  mother  in  1862,  having  previously  resided  with  the  latter.  She 
was  a  member  of  a  church ;  attended  church  and  Sunday  school  regu- 
larly; took  care  of  her  room  ami  person;  could  do  some  light  houscwoik 
.  and  needlework;  but  was  not  in  vigorous  health;  was  afflicted  with 
stuttering;  ulter«l  only  short  sentences;  never  learned  to  rend  or  write, 
though  she  had  attended  school  for  three  years;  could  not  count  more 
than  ten,  or  tell  the  time  of  day  from  the  clock,  or  add  or  multiply; 
had  no  idea  (^f  the  value  of  property,  or  of  money  beyond  ten  cents; 
was  easily  lost  iii  familiar  streets;  had  no  understanding  of  the  amount 
of  her  property ;  had  two  sisters,  one  of  whom  was  in  an  insane  asylum; 
wns  herself  adjudged  an  idiot  in  1871;  and  otherwise  evinced  a  weak 
mind,  being  unable  to  attend  to  most  things  which  persons  of  ordinary 
intelligence  can  do.  Her  alleged  will,  signed  by  a  cross,  bore  date  in 
1869,  and  left  all  to  a  member  of  the  family  m  which  she  lived,  the 
daughter  of  her  cousin,  who  was  present  when  she  visited  a  lawyer's 
office,  where  the  will  was  drawn,  and  also  at  ihe  time  of  the  alleged 
execution,  the  devisee's  brother  writing  decedent's  name  around  the 
cross.  Held,  that  decedent  was  not  of  sound  and  disposing  mind,  at 
the  time  when  the  will  purported  to  have  been  executed,  and  that  the 
instrument  should  be  refused  probate. 

While  the  law  does  not  undertake  to  tebt  a  person's  intelligence,  and  define 
the  exact  qu:Jity  of  mind  and  memory  which  he  must  possess  to  au- 
thorize him  to  make  a  will,  it  does  require  him  to  have  a  mind 
to  know  the  extent  and  value  of  his  property,  the  number  and  names 
of  those  who  are  the  natural  objects  of  his  bounty,  th'nr  deserts  in 
reference  to  their  conduct  towards  him,  their  capacity  and  necessities; 
that  he  shall  have  sufficient  active  memor}',  to  retain  these  facts  in  his 
mind  long  enough  to  have  his  will  prepared  and  executed;  and  if  this 
amount  of  mental  capacity  is  somewhat  obscure  or  clouded,  still  the 
will  may  be  sustained. 

Th-;  use  of  the  term  compos  mentis,  as  a  standard  of  testamentary  capacity, 
is  luible  in  certain  cases  to  mislead, — not  all  who  come  within  that  de- 
scription being  competent  to  make  a  will. 

An  adjudication  of  the  idiocy  of  an  alleged  testator,  made  two  years  after 
the  date  of  the  alleged  execution  of  the  will,  while  neither  conclusive 
nor  binding  on  the  surrogate's  court,  upon  an  application  for  probate. 
is  to  be  distinguished  from  an  adjudication  of  lunacy  in  a  like  case, 
which  would,  it  seems,  be  less  significant. 

The  policy  of  the  statute  (2  i?.  S.,  60,  §  21),  limiting  the  age  under  which  a 
person  cannot  be  a  testator, — explained. 

Application  for  the  probate  of  a  will. 
Objections  were  filed  on  behalf  of  Erneline  Townsend, 
a  sister  of  decedent,  on  the  grouad  that  it  was  not  the 
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last  will  of  decedent ;  that  the  contents  were  never 
known  to  her;  that  she  never  declared  it  to  be  her  last 
will ;  that  she  never  requested  the  witnesses  to  subscribe ; 
that  she  was  not  of  sound  mind  ;  that  it  was  procured 
by  fraud,  circumvention,  misrepresentation  and  undue 
influence  by  John  W.  Bogart  or  Ellen  Bogart ;  and  that 
it  w^as  not  freely  or  voluntarily  executed. 

The  instrument  propounded  bore  date  December  1, 
1869 ;  purported  to  have  been  executed  by  a  cross,  and 
was  witnessed  by  Dr.  John  W.  Warner  and  Francis 
Bennett.  After  providing  for  the  payment  of  debts,  it 
gave  and  devised  all  decedent's  estate,  real  and  personal, 
and  all  her  chattels  and  property  of  every  kind  and  de- 
scription, to  her  cousin  Ellen  Bogart,  daughter  of  Ander- 
son Bogart  of  the  city  of  New  York,  her  heirs  and 
assigns  forever,  and  appointed  John  W.  Bogart  sole 
executor. 

It  appeared  that  decedent,  who  was  an  unmarried 
woman,  died  in  November,  1879,  aged  about  fifty-two 
years,  in  the  house  of  Anderson  Bogart,  her  cousin,  in  New 
York  city,  w^here  she  had  resided  since  1862  ;  she  was  not 
of  vigorous  health,  was  afflicted  with  stammering,  and  had 
a  sister  in  an  insane  asylum,  and  another  sister  in  Mil- 
waukee. She  owned  real  estate  of  considerable  value  in 
New  Y'ork  city,  and  was  a  member  of  the  Methodist 
Episcopal  church  in  Twenty -seventh  street. 

Dr.  John  W.  AVarner  testified,  for  proponent,  that  he 
was  a  physician  residing  in  New  York  city ;  that  he 
knew  decedent  in  her  life- time ;  that  his  signature  was 
attached  to  the  paper  propounded,  which  was  executed 
at  its  date,  at  Mr.  Bogart' s  house  ;  he  was  requested  to  go 
to  the  house  as  a  witness,  by  Mr.  Bogart,  where  he  saw  de- 
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cedent,  Mr.  Francis  Bennett  and  Mr.  Bogart ;  he  ttiouglit 
decedent  informed  him  she  was  about  to  execute  her  will, 
and  after  she  signed  it  he  witnessed  it,  in  the  presence 
of  tlie  other  witness  and  decedent,  at  her  request ;  he 
was  familiar  with  the  requirements  of  such  execution, 
and  if  anything  had  been  irregular,  he  would  have 
noticed  it ;  she  executed  it  freely,  and  he  had  no  doubt 
she  was  of  sound  mind. 

On  cross  examination,  he  testified  that  when  he  ar- 
rived at  the  house,  decedent  was  sitting  at  the  table,  in 
the  back  parlor,  and  he  was  introduced  to  her  by  Mr. 
Bogart ;  the  paper  propounded  was  lying  on  a  stand  or 
table,  where  decedent  was  ;  decedent's  name  was  written 
before  she  made  her  mark,  but  he  could  not  tell  by 
whom,  and  it  was  his  impression  that  decedent  said  it 
was  her  last  will  and  testament.  She  said :  "  Gentlemen, 
I  desire  you  to  witness  my  last  will  and  testament,"  or 
something  to  that  effect;  he  shouldn't  have  thought 
that  she  was  otherwise  than  of  sound  mind  from  her  ap- 
pearance ;  he  didn'  t  think  a  physician  could  form  a 
competent  judgment  as  to  the  lunacy  of  a  person,  by 
means  of  such  an  interview. 

On  re-direct  examination,  he  testified  that  he  would 
need  facts,  upon  which  to  base  his  opinion  that  she  was 
of  unsound  mind  ;  that  he  saw  nothing  abnormal  in  her 
condition,  and  believed  her  sound  at  the  time. 

Francis  Bennett  testified  for  proponent  that  he  was 
a  subscribing  witness  to  decedent's  will;  he  knew  de- 
cedent and  the  last  witness,  and  was  asked  by  one  of  the 
family  to  come  down  into  the  parlor  in  the  evening,  to 
witness  the  instrument ;  he  found  Dr.  Warner,  decedent 
and  Mr.    Bogart  present  with  decedent,   and    the  in- 
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strument  lying  on  the  table ;  decedent  asked  him  to 
witness  it,  saying  that  it  washer  last  will  and  testament ; 
he  saw  her  sign  it, — make  her  mark  ;  that  he  signed  it  a 
few  minutes  after  the  other  witness,  both  in  the  presence 
of  decedent ;  he  had  lived  in  the  family  two  or  three 
years,  and  in  his  opinion  her  mind  was  sound ;  he 
couldn' t  say  who  wrote  decedent's  name  to  the  instru- 
ment ;  there  was  nothing  peculiar  in  her  actions  ;  she 
requested  the  other  witness  to  subscribe  at  the  same 
lime ;  she  was  not  under  restraint ;  he  had  known  her 
two  or  three  years,  meeting  her  every  day  at  meals. 

On  cross-examination,  he  testified  that  he  did  not 
recollect  the  words  used  at  the  execution,  and  did  not 
know  what  became  of  the  paper  afterwards;  that  he 
never  had  any  protracted  conversation  with  decedent, 
but  they  talked  about  different  matters  at  the  table  ; 
elsewhere  he  may  have  said  good- morning,  good-even- 
ing ;  he  recollected  conversations  with  her  as  to  ordinary 
subjects  of  life ;  he  could  recall  no  conversation  at  the 
table  ;  decedent  sat  near  Miss  Bogart  and  addressed  her 
remarks  to  her;  he  judged  decedent  could  not  write, 
from  her  making  her  mark ;  he  had  seen  her  in  Lexing- 
ton avenue  alone  ;  that  she  carried  a  card  with  her,  ad- 
dressed, so  that,  in  case  she  was  lost,  she  could  be  iden- 
tified ;  decedent  talked  with  other  persons  at  the  table, 
and  was  a  reasonable  person,  and  he  was  satisfied  that 
all  things  were  done  as  stated  in  the  attestation  clause. 

John  W.  Bogart  testified  for  proponent,  that  he 
knew  decedent;  he  saw  decedent's  will  at  Lexington 
avenue  at  the  time  of  its  execution,  and  he  wrote  de- 
cedent's name  at  her  request,  and  asked  her  whether  it 
Vol.  V.-r7 
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was  her  last  will ;  she  said  yes ;  he  then  wrote  her  name 
around  the  cross. 

On  cross-examination,  he  testified  that  Mr.  Bogart, 
and  witness's  sisters,  Ellen  and  Clara,  were  present ; 
that  he  had  repeatedly  heard  decedent  say  she  intended 
to  leave  all  her  property  to  witness's  sister,  Ellen ;  she 
said  she  had  left  it  all ;  that  she  said  that  to  him, 
repeatedly. 

The  further  facts  sufficiently  appear  in  the  opinion. 

TowKSEND  Wandell  and  Jacob  F.  Miller,  for  proponent. 
Anderson  &  Man,  for  contestants. 

The  Surrogate. — The  testimony,  upon  which  it  is 
claimed  that  the  decedent  was  of  sound  and  disposing 
mind,  is  substantially  that  of  Dr.  Warner,  one  of  the 
subscribing  witnesses  to  the  will  propounded,  who  testi- 
fied  that  he  had  no  doubt  decedent  was  of  sound  mind  ; 
that  from  her  appearance  he  thought  she  was  of  sound 
mind,  though  he  did  not  think  a  physician  could  form  a 
competent  judgment  by  means  of  such  an  interview  ;  but 
he  observed  nothing  abnormal  in  her  condition  : — that  of 
the  other  subscribing  witness,  Mr.  Bennett,  who  testified 
that  he  had  lived  in  the  family  two  or  three  years  ;  that 
he  thought  decedent's  mind  was  sound,  and  that  there 
was  nothing  peculiar  in  her  actions  ;  he  could  not  recol- 
lect what  was  said  by  her  at  the  execution,  and  never  had 
any  particular  conversation  with  decedent,  except  casu- 
ally at  the  table,  and  that  he  had  seen  her  in  the  street 
alone,  though  she  carried  a  card,  with  l^er  address,  to 
avoid  being  lost ;  that  he  thought  her  a  reasonable  per- 
son : — that  of  Mr.  Anderson  Bogart,  father  of  the  sole 
devisee,  that  he  went  with  decedent  to  Mr.  Whitbeok's 
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office  ;  that  she  said  she  wanted  to  give  all  her  property 
to  witness's  daughter  Ellen,  who  was  present  when  the 
will  was  prepared: — that  of  Mary  Bogart,  another 
daughter,  who  heard  decedent  say  that  she  had  made  a 
will,  and  left  her  property  to  Ellen  ;  that  decedent  spoke 
of  her  will,  and  of  family  concerns,  though  witness  had 
not  seen  her  within  six  years  of  her  death  : — that  of 
John  W.  Bogart,  brother  of  the  devisee,  that  decedent 
declared  the  instrnment  to  be  her  last  will,  when  he  was 
present  at  its  execution,  and  that  she  repeatedly  said 
that  she  intended  to  leave  all  her  property  to  Ellen,  and 
after  the  will  said  she  had : — that  of  Mrs.  Rhoades,  that 
she  saw  decedent  at  church,  and  that  she  would  talk  of 
flowers,  and  about  the  church,  and  that  she  intended  to 
give  all  she  had  to  Ellen,  because  she  was  good  to  her  ; 
that  her  conduct  was  rational ;  that  she  talked  right, 
though  not  much  ;  that  she  was  sensible,  and  would  tell 
how  she  liked  a  new  preacher,  say  that  she  loved  the 
Saviour  and  God's  people,  and  gave  that  as  a  reason  for 
going  to  church;  that  she  couldn't  recall  any  sentence 
that  she  ever  uttered  at  length ;  that  she  spoke  of  her 
sister,  Mrs.  Townsend,  who  resided  in  Milwaukee, 
saying  that  she  did  not  treat  her  well,  and  that  she  did 
not  want  her  money  to  go  to  her,  because  she  had  neg- 
lected her : — that  of  Charles  W.  Bogart,  another  brother 
of  the  devisee,  that  he  talked  with  her  in  ordinary  con- 
versation ;  that  she  spoke  of  her  sister,  Mrs.  Townsend, 
thought  she  had  treated  her  badly,  that  she  had  bor- 
rowed money  of  her,  and  never  paid  principal  or  inter- 
est ;  spoke  of  her  property  in  connection  with  Mr.  Cook, 
who  had  charge  of  it ;  that  she  would  do  certain  kinds 
of  housework,  sewing,  and  keeping  her  room  in  order ; 
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could  tell  a  good  penny  from  a  bad  one  ;  8i)oke  to  liim 
of  her  house  in  Seventh  street,  saying  that  Ellen  should 
have  it,  and  her  sister  in  Milwaukee  should  not,  because 
she  had  borrowed  money  of  her  and  not  repaid  it ;  that 
she  went  to  the  Seventh  street  honse  alone  fi'equently, 
and  to  church  and  Sunday-school ;  she  would  speak  of 
the  text  and  church  affairs ;  he  thought  her  rational ; 
she  would  give  the  substance  of  the  text  and  sermon  ;  he 
had  seen  her  try  to  write : — that  of  Mrs.  Marsh,  that  she 
had  been  to  the  store  to  get  things,  and  would  come  back 
with  them  ;  she  would  get  what  she  was  told  to  ;  she 
was  intelligent  and  sensible,  answering  questions  as  well 
as  other  persons : — that  of  Clara  P.  Bogart,  sister  of  the 
devisee,  who  testified  that  she  would  converse  upon*  ordi- 
nary topics  respecting  the  church  and  Sunday-school, 
and  about  what  the  preacher  said  ;  kept  her  clothes  in 
order;   did  certain  housework;  had  been  to  Stewart's 
alone  ;  purchased  shoes  and  candies,  and  said  she  would 
leave  her  property  to  Ellen  ;  called  her  sister  hard  names 
because  she  had  not  treated  her  kindly  ;  that  her  con- 
versation seemed  rational ;  she  knew  five-cent  from  ten 
cent  pieces,  but  that  was  the  extent,  and  bad   pieces 
from  good  ones ;  she  had  no  schooling  and  could  not 
count  or  read,  but  could  copy  the  alphabet  on  a  slate  :  — 
that  of  Mrs.  Leidy,  that  she  had  had  several  conversa- 
tions with  decedent,  and  met  her  at  the  door  when  she 
called,  and  asked  if  Clara   was  at  home ;  if  not,  she 
would  say  so  ;  had  seen  her  do  various  matters  of  house- 
work ;  she  had  taken  notes  for  Miss  Bogart  to  different 
places,  and  that  her  conversation  was  rational ;    that 
there  was  a  marked  difference  between   her  and  Miss 
Bogart ;  s!w?  talked  rationally.     To  about  the  same  effect 
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is  the  testimony  of  Ellen  Bogart,  the  devisee,  together 
with  the  testimony  of  Mr.  Anderson  Bogart,  her  father, 
who  attempts  to  explain  away  the  force  of  his  affidavit 
made  in  the  idiocy  inquiry,  on  the  ground  that  he  did 
not  understand  the  object  of  the  proceedings  ;  but  he 
testifies  that  the  statements  of  fact,  made  in  the  affidavit, 
he  knew  to  be  true  at  the  time. 

The  testimony  militating  against  decedent's  mental 
capacity  is,  in  substance,  that  of  Mr.  Searles,  that  de- 
cedent could  not  carry  on  connected  conversation,  and 
could  not  read  ;  when  twenty  or  twenty -three  years  old, 
she  would  give  him  trifling  presents  of  no  value,  a  small 
amount  of  worthless  pictures  ;  that  her  conversation  was 
not  intelligent,  and  she  seemed  to  grow  worse,  rather 
than  better,  and  after  her  mother's  death  was  not  able 
to  go  about,  but  would,  call  persons  by  their  names  in 
the  house : — that  of  Mrs.  Holmes,  that  she  would  speak 
like  a  child  ;  could  not  tell  the  time  of  day  by  the  clock, 
and  would  give  persons  pictures  cut  out  of  magazines, 
old  pieces  of  calico  and  silk ;  used  to  state,  as  her  rea- 
son for  not  riding  in  cars,  that  she  could  not  tell  where 
to  go  when  she  left  them  ;  that  in  his  opinion  her  acts 
and  conversation  were  not  rational ;  she  manifested  an 
unpleasant  feeling  towards  Mrs.  Townsend,  her  sister, 
on  account  of  her  having  borrowed  money  and  not  pay- 
ing ;  and  that  he  heard  her  speak  of  her  sister  who  was 
in  the  insane  asylum  : — that  of  Thomas  Boese,  who  was 
one  of  the  commissioners  on  the  inquiry  on  which  she 
was  declared  an  idiot,  that  she  was  questioned  before 
the  jury,  and  did  not  seem  to  understand  the  questions 
or  make  intelligent  answers : — that  .of  Mr.  Man,  the 
counsel    who    conducted  those    pioceedings,   that   he 


102       CASES  IN  THE  SURROGATES'  COURTS. 

TOWN  SEND  V.  BOO  ART. 


visited  decedent  for  the  purpose  of  ubcertaiuing  her 
mental  condition,  as  a  justification  of  the  proceedings  ; 
in  conversing  with  her,  she  did  not  seem  to  understand 
what  was  said  to  her,  or  make  intelligent  answers  when 
qaestions  were  put  to  her  ;  seemed  dazed  and  looked  at 
Mi'.  Bogart ;  that  he  had  two  interviews  beiore  the  pro- 
ceedings : — ^that  of  Mr.  Cook,  who  was  appointed  com- 
mittee, that  she  did  not  know  her  letters  and  could  not 
conduct  any  conversation  connectedly  ;  did  not  seem  to 
be  capable  of  giving  a  rational  answer  ;  her  conversation 
and  conduct  were  irrational ;  that  Mrs.  T(»wnsend,  her 
sister,  borrowed  of  decedent's  mother  $2,000,  and  gave 
a  note  which  she  did  not  pay : — the  deposition  of  Mrs. 
Townsend,  taken  on  commission,  that  decedent  was 
easily  influenced  and  controlled  ;  that  her  acts  and 
conversation  were  irrational ;  sli.e  could  not  learn  her  let- 
ters, or  reckon  the  multiplication  table,  or  count  num- 
bers ;  that  she  attended  school  three  years  ;  she  met 
with  an  accident  by  falling  against  a  stove  hearth,  strik- 
ing her  forehead,  from  which  she  was  sick,  and  the  doc- 
tor said  her  skull  was  indented,  and  pi^essed  on  the 
brain  ;  that  decedent  became  simple  after  that : — the 
deposition  of  Charles  W.  Brown,  a  nephew  of  decedent, 
and  son  of  Mrs.  Townsend  by  a  former  husband,  taken 
on  commission,  who  testified  that  decedent  could  not 
carry  on  conversation,  did  not  understand  the  meaning 
of  ordinary  English  words,  could  not  read  or  write,  and 
did  not  know  a  letter  or  the  multiplication  table ;  could 
not  count  the  fingers  on  her  hand,  or  tell  the  value  of 
money,  or  recall  any  event  in  her  life,  except  something 
marked,  like  the  death  of  her  mother  ;  was  irrational  in 
her  acts  and  conversation  ;  that  he  tried  to  see  if  she 
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could  tell  the  difference  between  twenty-five-ceut  pieces 
and  fifty-cent  pieces,  and  she  failed : — together  with  the 
proceedings  in  1871,  in  which  she  was  duly  declared,  by 
the  supreme  court,  on  such  inquiry,  an  idiot,  and  a  com- 
mittee appointed,  the  proceedings  being  initiated  by  Mrs. 
Townsend,  but  based  principally  upon  the  affidavit  of 
Anderson  Bogart,  the  father  of  the  devisee,  that  she  was 
of  weak  mind,  could  not  read  or  write,  or  count  ten  or  a 
less  number,  or  tell  the  time  by  clock  or  watch,  or  go 
about  the  streets  alone,  unless  several  times  pointed  out 
to  her ;  was  easily  lost,  and  had  to  take  a  card  with,  her, 
showing  her  address ;  could  not  reckon  money  or  tell 
the  value  of  anything. 

The  affidavit  of  Mr.  Cook  was  substantially  to  the 
same  effect ;  and  it  appears  that,  upon  the  testimony  of 
these  witnesses,  together  with  the  examination  of  the  de- 
cedent herself,  she  was  regularly  adjudged  an  idiot,  and 
a  committee  appointed,  although  Mr.  Bogart  and  his 
daughter  seek  to  break  the  force  of  the  testimony  set  forth 
in  their  affidavits,  by  claiming  that  they  did  not  under- 
stand the  nature  of  the  proceedings,  yet  were  not  willing 
to  testify  that  the  statements  made  by  them  were  untrue. 

In  the  case  of  Mairs  v.  Freeman  (3  Hed/.^  181),  I  had 
occasion  to  examine  with  care  the  extent  of  mental  ca- 
pacity required  for  the  execution  of  a  will,  and  the 
numerous  authorities  bearing  upon  that  subject ;  and  the 
general  doctrine  laid  down  by  SwinMirne^  127,  8,  ap- 
proved by  Shelf ord  on  Lunacy  (1st  ed.),  37,  that  a  man 
of  mean  understanding,  yea,  though  he  incline  to  the  fool- 
ish sort,  is  not  prohibited  to  make  a  testament ;  and  that 
of  Stewart's  Ex'r  t,  Lispenard,  26  Wend,^  301,  that  a  per- 
son  being  of  weak  understanding,  so  he  be  neither  an  idiot 
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or  lunatic,  is  no  objection  in  law  to  his  disposing  of  his 
estate.  Courts  will  not  measure  the  extent  of  a  person's 
understanding  or  capacity.  If  a  man  therefore  be  legal- 
ly compos  mentis  J  be  he  wise  or  unwise,  he  is  the  disposer 
of  his  own  property,  and  his  will  stands  as  a  reason  for 
his  action,  where  not  revoked  ;  but  the  term  compos 
mentis,  for  the  purpose  of  enabling  a  person  to  execute 
a  wiU,  is  carefully  considered  and  well  stated  in  Delafield 
V.  Parish  (25  iV;  T.,  9);  Van  Guy  sling  v.  Van  Kuren  (35 
Id.,  70) ;  Tyler  v.  Gardiner  (36  Id.,  559) ;  Kinne  v.  John- 
son (60  Bark,  69) ;  Bundy  v.  McKnight  (48  Ifid.,  502) ; 
Meeker  v.  Meeker  (75  lU.,  260). 

In  the  last  case,  it  was  held  that  the  incapacity  pre- 
venting the  making  of  a  valid  will,  must  be  such  as  pre- 
vents a  person  from  understanding  the  effect  and 
consequence  of  his  acts,  from  reasoning  coirectly,  and 
understanding  the  relation  of  cause  and  effect  in  ordinary 
business  affairs ;  but  mere  weakness  of  mind  does  not  in- 
capacitate. 

In  Bundy  v.  McKnight,  above  cited,  the  doctrine  is  to 
my  mind  best  expressed,  that  the  law  does  not  undertake 
to  test  a  person's  intelligence,  and  define  the  exact  qual- 
ity of  mind,  and  memory  which  a  testator  must  possess, 
to  authorize  him  to  make  a  will,  yet  it  does  require  him 
to  possess  a  mind  to  know^  the  extent  and  value  of  his  prop- 
erty, the  number  and  names  of  the  persons  who  are  the 
natural  objects  of  his  bounty  ;  their  deserts,  in  reference 
to  their  conduct  and  treatment  towards  him;  their  capacity 
and  necessities ;  that  he  shall  have  sufficient  active  mem- 
ory to  retain  all  those  facts  in  his  mind,  long  enough  to 
have  his  will  prepared  and  executed  ;  and  if  this  amount 
o(  mental  capacity  is  somewhat  obscure,  or  clouded,  still 
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the  will  may  be  sustained.  The  use  of  the  term  compos 
mentiSy  which  some  of  the  courts  make  the  standard  of 
testamentary  capacity,  and  as  meaning  ''sound  mind,"  is 
liable  in  my  opinion  to  mislead  in  such  a  case  as  this, 
for  a  child  ten  years  old  of  ordinary  intelligence  could 
not  be  said  to  be  non  compos  mentis^  and  yet  no  one 
would  pretend  that  such  a  mind  could  grasp  the  facts 
which  are  made  the  test  of  testamentary  capacity  by  the 
authorities  above  cited ;  and  the  fact  that  our  statute 
fixes  the  ages,  when  persons  of  sound  mind  may  execute 
a  will,  is  indicative  of  the  judgment  of  the  legislature 
that  a  person  under  that  age  is  not  of  sufficient  mental 
capacity,  presumably,  though  with  ordinary  intelligence, 
to  execute  such  an  instrument,  and  possessed  of  the 
mental  qualifications  thus  prescribed. 

By  section  23  of  3  H.  S.^  60  (6  ed.),  every  male  person 
of  the  age  of  eighteen  years  or  upwards,  and  every 
female  of  the  age  of  sixteen  years  or  upwards,  of  sound 
mind  and  memory,  may  give  and  bequeath  personal 
estat43  by  will,  and  it  seems  to  me  that  that  provision  is 
a  legislative  intimation,  that  persons  under  that  age  are 
presumed  to  be  mentally  incompetent  to  the  disposition 
of  their  proi)erty  by  will.  The  discrimination  between 
males  and  females  must  be  based  upon  the  theory,  which 
is  confirmed  by  common  experience,  that  females  mature 
earlier  than  males,  and  though  the  decedent  was  dispos- 
ing of  real  estate  by  her  will,  yet  I  do  not  deem  it  nec- 
essary to  consider  the  discrimination  made  by  the 
legislature,  in  regard  to  the  age  of  those  mMio  are  author- 
ized by  statute  to  devise  their  real  estate  by  last  will  and 
testament.  This  power  is  limited  to  adults,  except  idiots 
and  persons  of  unsound  mind,  though  I  am  not  able  to 
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perceive  any  substantial  reason  for  such  a  limitation, 
except  upon  the  assumption  of  sound  mind,  based  upon 
the  age  of  the  testator.  See  section  1,  p.  67,  of  same 
statute. 

But,  accepting  the  statute  relating  to  testamentary 
disposition  of  personal  proi)erty  as  the  standard  and  test, 
and  comparing  it  with  the  testimony  given  in  this  case, 
was  the  decedent  in  her  mental  capacity,  at  the  time  she 
executed  the  instrument  in  question,  up  to  that  standard  ? 
It  is  true  that  she  appeared  to  recognize  acquaintances, 
did  certain  routine  domestic  work,  remembered  her 
sister,  and  felt  unkindly  towards  Mrs.  Townsend  for  a 
reason  which  she  seemed  not  to  understand,  and  to 
entirely  misconceive,  for  she  supposed  that  she  had  bor- 
rowed money  of  her,  and  had  not  repaid  it,  while  the 
fact  was  that  the  borrowing  was  of  decedent's  mother, 
and  her  mind  seemed  to  have  been  materially  prejudiced 
against  her  sister  on  that  account.  It  is  true  also  that  she 
attended  Sunday-school,  and  church,  and  went  to  fa- 
miliar places  alone,  and  made  trifling  purchases  under  the 
instructions  of  others  ;  that  she  could  repeat  the  Lord's 
Prayer,  remember  a  text  of  the  clergyman,  and  state  some- 
thing of  what  he  said  ;  that  she  stated  she  intended  to 
give  her  property  to  her  second  cousin,  and  that  her  sister 
should  not  have  it,  for  reasons  above  slated,  and  because 
she  had  neglected  her  ;  and  that  she,  after  its  execution, 
stated  that  she  had  made  a  will,  thus  disposing  of  her 
property,  and  that  she  went  to  the  attorney  who  drew  the 
will,  and  gave  him  instructions  as  to  what  she  desired  to 
do  with  her  property. 

Taking  all  these  facts  into  consideration,  with  the 
other  indisputable  facts  proved  by  witnesses  on  both 
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sides,  that  though  she  attended  school  for  three  years, 
she  did  not  learn  to  read  or  write,  never  learned  to  count 
more  than  ten,  could  not  tell  the  time  of  day  from  clock 
or  watch,  could  not  add  or  multiply,  had  no  idea  of  tlie 
value  of  property,  or  of  money  beyond  ten  cents,  could 
not  tell  where  to  go  when  she  left  the  cars,  and  when  she 
went  out  alone  to  familiar  places  on  familiar  streets,  car- 
ried with  her  a  card  with  her  address,  lest  she  should  be 
lost,  it  being  deemed  necessary  by  her  friends  ;  that  she 
was  of  weak  mind,  unable  to  do  or  attend  to  most  things 
which  most  persons  of  ordinary  mind  and  intelligence 
could  do  ;  that  she  was  easily  lost ;  could  not  reckon 
money  ;  had  no  idea  or  understanding  of  the  amount  or 
the  value  of  her  pro^ierty,  the  value  or  worth  of  any- 
thing,— it  is  quite  apparent  that  her  intellectual  capacity 
was  not  equal  to  that  of  an  ordinary  intelligent  child  of 
ten  years  of  age. 

How  can  it  be  said  that  she  had  any  intelligent  under- 
standing of  the  value  of  her  property,  which  she  was  dis- 
posing of  by  will,  when  she  had  no  appreciation  of 
values  1  That  fact  alone  seems  to  indicate  that  she  could 
not  have  known  whether  she  was  disposing  of  property 
worth  five  dollars  or  five  millions. 

It  is  very  difficult  to  say  that  decedent  was  not  labor- 
ing under  an  obvious  delusion,  which  aflfected  her  testa- 
mentary disposition,  in  respect  to  her  sister,  Mrs.  Town- 
send,  unless  she  was  mentally  incapable  of  appreciating 
the  difference  between  the  obligation  dt  that  sister  to 
her  mother  by  reason  of  borrowing  $2,000,  and  that  to 
herself ;  and  it  is  equally  difficult  to  reconcile  her  will 
witU  an  intelligent  appreciation  by  her  of  the  relation 
she  bore  to  her  sister  who  was  in  the  insane  asylum,  and 
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her  duty  towards  her,   and  her  just  claims  upon  her 
bounty. 

The  circumstance  that  she  went  to  the  attorney,  and 
gave  ins  tractions  respecting  her  will,  is  very  materially 
weakened  by  the  fact  that  she  was  accompanied  by  Mr. 
Bogart  and  the  devisee,  and  that  the  will  was  of  the  sim- 
plest character,  and  its  terms  very  easily  fixed  upon  her 
mind  by  a  little  tutoring. 

These  circumstances,  aside  from  the  proceedings  in 
idiocy,  seem  to  me  to  forbid  the  admission  of  this  will  to 
probate,  but  when  taken  in  conjunction  with  those  pro- 
ceedings and  their  result,  though  they  are  obviously 
neither  conclusive  nor  binding  upon  this  court  in  the 
determination  of  this  case,  it  seems  to  be  impossible  to 
escape  the  conviction  that  decedent,  when  she  made  this 
instrument,  was  not  possessed  of  sufficient  mental  capac- 
ity to  understand  the  eflPect  of  the  disposition,  and  the 
condition  or  value  of  her  property,  or  the  just  claims  of 
her  sisters  upon  her  bounty.  For  be  it  remembered  that 
these  proceedings  were  substantially  sustained  by  the 
testimony  of  Mr.  Bogart  and  one  of  his  daughters,  and 
that  all  the  efforts  to  explain  and  escape  the  force  of  the 
testimony,  on  the  ground  that  they  did  not  understand 
the  nature  of  the  proceedings  and  its  purpose,  in  no  v^ay 
controvert  the  facts  to  which  they  testified ;  and  the 
effort  to  belittle  the  significance  of  that  adjudication,  on 
account  of  Dr.  Warner  not  being  present,  and  the  hasty 
disposition  of  %he  case,  signally  fails,  for  the  testimony 
of  Mr.  Boese,  one  of  the  commissioners,  and  that  of  Mr. 
Man,  an  experienced  and  intelligent  lawyer,  who  made  a 
careful  examination  of  the  decedent  before  the  proceed- 
ings were  taken,  and  had  two  interviews,  show  that  the 
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proceedings  were  conducted  with  proper  precaution,  and 
leave  no  doubt  in  my  mind  that  the  finding  of  the  jury 
was  in  accordance  with  the  facts. 

If  this  were  a  case  of  lunacy,  it  might  very  well  be 
that  the  inquisition  in  lunacy,  two  years  after  the  execu- 
tion of  the  will  in  question,  might  not  be  very  signifi- 
cant, for  the  reason  that  lunacy  might  be  the  result  of 
disease  or  sudden  accident,  or  development  of  hereditary 
mental  taint;  but  the  imbecility  of  mind  which  was 
manifested  in  the  case  of  the  decedent  was  not  one  of 
surlden  development,  and  some  of  the  proponent's  wit- 
nesses indicate  that,  in  their  opinion,  after  the  death  of 
her  mother  and  under  the  care  of  the  Bogart  family,  she 
improved' in  her  mental  condition,  and  its  manifestation  ; 
and  I  am  of  the  opinion  that,  if  the  decedent  was  an 
idiot  when  the  inquisition  was  had,  it  is  impossible,  on 
the  proof  in  this  case  and  from  the  nature  of  the  afflic- 
tion, that  she  could  have  been  of  sound  and  disposing 
mind  when  this  instrument  was  executed. 

I  am  of  the  opinion  that,  from  the  proof  in  this  case, 
decedent  was  not  of  sound  and  disposing  mind  when  she 
executed  the  instrument  propounded,  and  that  for  that 
reason  the  will  should  be  denied  probate. 

Decreed  accordingly. 
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New    York  County.— Hon.   D.   C.  CALVIN,  Subeogatk.  - 

January,  1881. 

Matter  of  Miles. 
In  the  matter  of  the  estate  of  Abail  Miles,  deceased. 

Costs  may,  by  analogy  to  the  practice  of  the  supreme  court  in  equity,  be 
allowed  under  the  Code  of  Civil  Procedure,  to  each  of  the  parties  ad- 
judged to  be  entitled,  in  the  discretion  of  the  Surrogate. 

Time  devoted  by  executors'  counsel  to  examining  the  law,  and  drawing 
and  settling  the  decree,  on  an  accounting  which  is  not  contested,  is 
not  occupied  in  "  preparing  for  the  trial,"  within  the  meaning  of  Code 
Civ.  Pro.,  §  2562. 

The  allowance  of  $25,  to  executors,  etc.,  under  Code  Civ.  Pro.,  §  2561,  is 

^  designed  to  cover  all  the  proceedings,  on  an  accounting  where  no  trial 
is  had,  except  the  preparation  of  the  account;  unless,  it  seems,  where, 
objections  having  been  filed,  and  reasonable  preparation  made,  the  ob- 
jections are  withdrawn  before  trial. 

The  question,  what  is  a  judicial  settlement  of  the  account  of  an  executor, 
etc.,  under  that  Code, — discussed. 

Tins  was  an  application  for  the  settlement  of  a  decree 
on  an  accounting  by  the  execntors,  required  by  the  Sur- 
rogate on  the  petition  of  a  legatee.  The  petition  also 
prayed  that  the  executors  show  cause  why  they  should 
not  be  removed,  and  counsel  for  both  parties  asked  that 
tlieir  costs  be  fixed  and  allowed.  The  proceedings  for 
removal  were  not  pressed,  but  the  account  was  filed,  no 
objections  thereto  being  interposed,  nor  was  there  any 
hearing  on  the  merits.  The  proposed  decree  not  only 
adjusted  the  account,  but  directed  that  after  paying  com- 
missions, and  expenses  of  accounting,  the  executors  pay 
over  to  the  party  entitled  the  balance  of  income  in  their 
hands,  and  hold  the  residue  of  the  estate  under  the  pro- 
visions of  the  will. 
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The  petitioner's  counsel  presented  an  affidavit  show- 

* 

ing  that  in  preparing  for,  and  taking  the  proceedings, 
attending  court,  examining  the  account,  and  other  mat- 
ters xjonnec  ted  therewith,  he  had  expended  thirty-two 
days,  and  asked  that  there  be  allowed  to  his  client  $10 
per  day  therefor,  while  counsel  for  the  executors  filed  an 
affidavit  setting  forth  that  in  the  preparation  of  the  ac- 
count, attending  court,  preparing  and  attending  to  settle 
the  decree,  he  had  expended  eleven  days,  and  asked  a 
like  allowance. 

Fairfield  &  Washburn,  for  t7ie  motion. 
HuGHSON  &  Webber,  opposed. 

The  Surrogate. — As  this  is  the  first  applicatiqfn 
made  to  the  Surrogate  personally  for  the  fixing  of  allow- 
ances under  the  new  Code,  I  deem  it  proper  that  a  care- 
ful consideration  of  the  authority  of  the  court  in  the 
premises  should  be  made. 

Section  2558  makes  it  discretionary  with  the  Surrogate 
whether  to  award  costs  in  a  case  like  the  present,  and  by 
section  2561,  a  like  discretion  is  given  ;  but  by  that  section, 
as  I  in  terpre t  i t,  t  he  disb  n  rsemen  ts  and  $25  to  the  party  are 
the  maximum  allowance  which  can  be  made  to  the  petition- 
er, as  there  has  been  no  trial  or  hearing  upon  the  merits 
before  the  Surrogate.  Section  2562  does  not  apply  to  an 
allowance  to  be  made  to  the  petitioner,  but  limits  such  ad- 
ditional allowance  to  the  executor,  etc.,  upon  a  "judicial 
settlement"  of  his  account.  I  am  embarrassed  by  the  si- 
lence of  the  first-named  section,  as  well  as  of  all  the  other 
sections  relating  to  costs,  as  to  whether  the  allowances  may 
be  made  in  the  amounts  named,  in  the  discretion  of  the 
Surrogate,  to  eacJi  party  who  shall  be  ad j  ndged  entitled, 
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or  to  the  party,  who  succeeds ;  or,  in  case  it  shall  appear 
that  all  are  entitled,  the  sums  named  are  to  be  divided 
among  them  ;  but  I  am  constrained,  from  the  analogy 
of  the  practice  of  the  supreme  court  in  equity,  to  hold 
that  such  allowances  may  be  made  to  each  of  the  parties 
adjudged  to  be  entitled,  in  the  discretion  of  the  Surro- 
gate. 

It  is  claimed  by  the  executors'  counsel,  that  he  is  en- 
titled to  an  allowance  for  his  disbursements  and  $25, 
under  section  2561,  and  such  a  sum  as  the  Surrogate 
deems  reasonable  for  counsel  fees,  and  other  exi>enses, 
not  exceeding  $10  for  each  day  necessarily  occupied  in 
preparing  his  account  for  settlement,  and  otherwise  pre- 
paring for  the  decree,  including  attendances  at  court ;  for 
the  reason  that  this  is  a  ''judicial  settlement"  of  the  ac- 
count of  the  executors,  within  section  2562. 

But  for  the  fact  that  all  the  parties  interested  in  the 
estate  happen  in  this  case  to  be  before  the  court,  it  seems 
to  me  that  this  would  be  an  intermediate  account  re- 
quired by  the  Surrogate,  under  §2723  ;  and  yet,  by  §2514, 
subd.  8,  ''judicial  settlement"  is  defined  to  be  a  decree 
of  this  court,  whereby  the  account  is  made  conclusive 
upon  the  parties  to  the  special  x>roceeding,  and  it  is  en- 
tirely clear  that  this  account  settled  by  the  decree  is,  as 
every  other  account  so  settled,  "conclusive  as  between 
the  parties  to  the  proceeding,"  although  the  executors 
were  not  required,  under  §  2724,  to  "judicially  settle 
their  account." 

The  ninth  subdivision  ofsection  2514  defines  an"  inter- 
mediate account"  as  one  filed  for  the  purpose  of  disclos- 
ing the  acts  of  the  person  accounting,  and  the  condition 
of  the  estate  or  fund  in  his  hands,  not  made  the  subject 
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of  a  ''judicial  settlement ;"  and  yet,  by  section  3723,  the 
account  is  denominated  intermediate,  wliei*e  the  applica- 
tion for  the  issuing  of  execution,  or  for  the  payment  of 
a  claim  or  legacy,  is  made,  and  there  is  no  provision  for  a 
contest  of  such  an  account.*  Without  such  a  provision 
it  is  not  apparent  how  it  can  be  useful  for  any  practical 
purpose,  and  the  theory  of  the  Code  seems  to  be  that 
when  there  shall  be  a  filing  of  an  account  intermediate, 
under  the  order  of  the  Surrogate,  in  order  to  a  valuable 
investigation  as  to  the  correctness  of  the  account,  there 
ixxxxst  be  a  requirement  by  the  Surrogate,  that  the  same 
be  "  judicially  settled,"  and  even  then,  under  section 
2730  it  would  appear  that  no  parties  would  be  entitled  to 
contest  the  account,  unless  the  application  for  such  ju- 
dicial settlement  shall  be  made  by  the  executor  or  admin- 
Utrator.  Why  an  intermediate  account  filed  on  di- 
rection of  the  Surrogate,  as  a  means  of  determining  the 
duty  of  the  representative  of  an  estate  towards  a  claim- 
ant, as  creditor,  distributee,  or  legatee,  should  not  be  in 
readiness  for  objections,  and  contest  thereon,  is  not  ap- 
parent, and  why  an  additional  proceeding  to  require  a  ju- 
dicial settlement  is  necessary  is  equally  obscure,  as  such 
accountings  do  not  require  all  the  parties  interested  in 
the  estate  on  ultimate  distribution  to  be  brought  in,  but 
only  the  representative  of  the  estate. 

I  am  of  the  opinion  that  this  accounting  was  a ' '  judicial 
settlement"  of  the  executors'  account ;  that  the  petitioner 
is  entitled  to  his  disbursements,  and  $25 ;  that  the  ex- 
ecutors are  entitled  to  their  disbursements,  and  $25 ; 

*  Such  a  contest  is  now  allowed.  See  Code  Civ.  Pro.,  §§  2562,  2730,  as 
amended  in  18S1. 

Vol.  V.-8 
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that,  in  addition  thereto,  they  are  entitled  to  $30,  for  three 
days  devoted  to  preparing  the  account  and  schedule,  and 
that  they  are  not  entitled  to  any  allowance  for  attend- 
ances  at  court,  examination  of  the  law,  and  drawing,  or 
settling,  the  decree,  for  the  reason  that  they  were  not  de- 
voted to  "  preparation  for  the  trial."  The  theory  of  the 
codiliers  seems  to  have  been  that  the  $25  should  cover 
all  the  proceedings  except  the  preparation  of  the  account, 
where  no  trial  was  had ;  unless,  perhaps,  where  objections 
were  filed,  and  reasonable  preparation  made,  and,  before 
the  trial  commenced,  the  objections  were  withdrawn  for 
any  reason. 

Ordered  accordingly. 


-^■^ 


New  York  County.— HON.  D.   C.   CALVIN,  Subrogatb.— 

February,  1881. 

Weed  v.  Waterbury. 

In  the  Tnatter  of  the  application  for  letters  of  adminis- 
traiion  upon  the  estate  of  Benjamin  Waterbury, 
deceased. 

Where,  after  the  verification  of  a  petition  for  letters  of  administration 
upon  the  estate  of  a  decedent  alleged  to  have  died  an  inhabitant  of,  and 
left  assets  in  the  county,  and  before  the  grant  thereof,  one  to  whom 
foreign  letters  had  been  granted  applied  for  ancillary  letters  here, — Hdd, 
that,  under  Code  Civ.  Pro.,  f^  2696,  the  former  appliciUion,  not  having 
been  disposed  of,  might  be  grauted,  and  that  it  was  not  necessary  to 
refer  the  question  of  decedent's  residence,  or  to  appoint  a  temporarj' 
admin istrator,  to  collect  rents  about  falling  due. 

Tins  was  an  application  by  Charles    G.    Weed,   a 
nephew  of  decedent,  for  letters  of  administration  upon 
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decedent's  estate,  on  the  ground  that  decedent  died  in 
this  city  in  November,  1880,  being  an  inhabitant  of  this 
county,  and  leaving  assets  therein. 

The  petition  was  verified  January  3,  1881,  but  the 
issuing  of  letters  was  delayed,  in  consequence  of  difficulty 
in  procuring  the  requisite  sureties  ;  and  subsequently  an 
application  was  made  by  a  remote  relative  for  ancillary 
letters,  showing  that  the  decedent  died  an  inhabitant  of 
Connecticut,  and  that  the  proper  officer  had  issued  let- 
ters to  him  there. 

It  was  claimed,  on  the  part  of  the  petitioner  for  letters 
ancillary,  that  he  was  entitled  thereto,  unless  it  should 
be  adjudged  that  decedent  died  an  inhabitant  of  this 
county, — which  was  denied  by  several  affidavits;  anl 
that  it  was  the  duty  of  the  Surrogate  to  refer  that  question, 
and  in  the  interim  to  appoint  a  temporary  administrator, 
with  power  to  collect  certain  rents  which  were  about 
fallfng  due. 

* 

The  Surrogate. — I  see  no  necessity  for  either  such  a 
reference,  or  the  appointment  of  a  temporary  adminis- 
trator ;  for,  assuming  that  the  decedent  was  not  a  resi- 
dent of  this  State  at  the  time  of  his  decease,  yet  having 
left  assets  in  this  county,  the  Surrogate  has  jurisdiction 
to  appoint  an  administrator  (3  Ji.  S.,  76  [6  ed.],  §  24, 
subd.  2) ;  and  the  api)lication  for  ancillary  letters  does 
not  prevent  the  issuing  of  letters  to  this  petitioner  (see 
Code.  Civ.  Pro.,  §  2696,  subd.  2),  as  the  petitioner  is  a 
relative  of  decedent,  legally  competent  to  act,  and  has 
made  application  to  the  Surrogate  having  jurisdiction, 
and  the  application  has  not  been  finally  disposed  of. 

I  am,   therefore,  of   the  opinion  that,  on  giving  the 
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requisite  security,  the  petitioner  is  entitled  to  lettera. 
This  determination  is  independent  of  the  question  of  the 
residence ;  and  the  rights  of  all  parties  may  be  protected 
upon  that  question  on  the  final  accounting  and  the  dis- 
tribution of  the  estate. 
Ordered  accordingly. 


m    I 


Nkw  York  County.— HON.  D.   C.   CALVIN,  Subrogate.— 

February,  1881. 

BOLLING  V.    COUGHLIN. 

I7i  the  matter  of  the  guardianship  of  Annie  Sweeney, 

an  infant. 

The  mother  of  the  infant,  before  her  death,  confided  the  custody  of  her 
child,  who  was  of  tender  years,  to  the  petitioner,  to  maintain  and  edu- 
cate in  her  religious  faith.  Upon  habeas  corpnji,  by  an  aunt,  to  obtain 
possession,  the  supreme  court  awarded  the  custody  of  the  infant  to  the 
petitioner;  whereupon  another  aunt,  without  mention  of  those  proceed- 
ings, procured,  from  the  surrogate's  court,  letters  of  guardianship, 
which  petitioner  applied  to  have  so  modified  as  to  award  the  custody 
to  herself.  Held,  that  the  application  of  the  aunt  for  lettera  of  guardian- 
ship was  an  attempt  to  circumvent  the  order  made  on  luibeas  corpus; 
that  the  petitioner  had  a  right  to  institute  these  proceedings;  and  that 
the  letters  should  be  revoked,  as  to  the  infant's  person,  and  the  peti- 
tioner be  appointed  guardian  thereof,  unless  the  guardian  should  tra- 
verse the  allegation  tliat  the  infant's  interests  required  the  ai)pointment 
of  another  guardian. 

The  words  "in  his  behalf,"  at  the  beginning  of  Code  Civ.  Pro..  §  2832, 
refer  to  " the  ward,"  and  not  to  "any  relative;"  the  intention  of  the 
section  being  to  enable  any  person  to  apply  for  a  revocation  ol  letters 
of  guardianship,  as  where  no  relative  of  the  infant  is  willing  to  make 
the  application. 

As  to  whether  a  suppression  of  facts  is  rquivalent  to  a  "  false  suggestion  of 
a  material  fact,"  under  subd.  4  of  that  section,  qiiare. 
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Application  by  Christiana  Boiling,  for  the  award,  to 
hen  of  the  guardianship  of  the  infant's  person. 

The  petitioner  alleged  that  the  infant,  who  was  of  the 
age  of  eight  years,  was  in  hercnstody,  and  had  been  since 
the  death,  in  1880,  of  the  infant's  mother,  who,  a  long 
time  before  her  deaths  requested  petitioner  to  take  oare 
of,  maintain  and  educate  the  child,  and  committed  her 
to  petitioner's  custody,  and  that  siie  had  so  maintained 
and  educated  her  to  the  present  time,  and  was  able,  will- 
ing, and  desirous  to  do  so,  and  to  become  her  guardian. 
That  on  January  31,  1881,  on  the  petition  of  one  of  the 
mother's  sisters,  Mr.  Justice  Barrett  issued  a  writ  of 
habeas  corpus  directed  to  petitioner,  upon  which  she 
produced  the  infant  and  made  return  to  the  writ ;  which 
retnrn  was  ti-aversed  by  the  petitioner  in  that  proceed- 
ing, whereupon  said  justice,  after  a  hearing,  dismissed 
the  writ,  and  awarded  tlie  custody  of  the  infant  to  peti- 
lioner.  That  subsequently  thereto,  Ellen  Coughlin,  an- 
other aunt,  applied  to  this  court  for  letters  of  guardian- 
ship of  the  infant,  upon  the  waiver  of  the  right  thereto 
of  the  petitioner  in  the  habeas  corpus  proceedings,  and, 
without  any  notice  to  this  petitioner,  or  any  statement 
of  the  proceedings  before  and  determination  by  Mr.  Jus- 
tice Barrett,  obtained  letters  from  this  court,  and  that 
the  proceedings  for  those  letters  were  not  taken  in  good 
faith,  or  in  the  infant's  interest.  That  petitioner  was 
bringing  up  the  infant  in  the  religious  faith  of  her 
parents,  who  were  Roman  Catholics,  and  that  she  provided 
her  with  a  teacher  in  that  faith,  and  sent  her  to  church 
and  Sunday-school,  as  requested  by  her  mother;  and 
averred,  on  inforiAation,  that  said  Ellen  was  not  a  proper 
pei*son  to  be  the  guardian,  and  prayed  that  petitioner  be 
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appointed  such  guardian,  or  that  the  letters  already  is- 
sued to  said  Ellen  be  so  modified  as  to  award  the  guard- 
ianship of  the  infant's  person  to  petitioner. 

The  order  in  the  supreme  coui-t  was  dated  February 
4,  1881,  and  concluded,  "and  it  is  further  ordered  that 
said  Annie  Sweeney  be,  and  she^  hereby  is  remitted  to 
the  care  and  custody  of  said  Christiana  Boiling,  to  whom 
the  custody  of  said  infant  is  hereby  awarded  until  the 
further  order  of  this  court." 

The  petition  of  Mrs.  Boiling  was  accompanied  by 
several  corroborating  affidavits,  tending  also  to  show 
that  the  best  interests  of  the  infant  would  be  subserved 
by  committing  her  cai'e,  custody  and  education  to  the 
petitioner.  The  petition  for  letters  of  guardianship  was 
dated  February  6,  1881,  and  signed  by  Ellen  Coughlin, 
by  mark,  and  the  letters  were  issued  February  7,  1881. 

Tatlob  &  Pabker,  for  petitioner. 

The  Surrogate.— An  interview  with  Judge  Bar- 
rett, since  the  submission  of  this  motion,  has  confirmed 
me  in  my  opinion  entertained  on  examining  his  order, 
that  that  painstaking  judge  carefully  investigated  the 
matter  upon  its  merits,  having  reference  to  the  suitable- 
ness of  the  petitioner  and  of  the  minor's  aunts  to  have 
the  custody  of  said  child,  and  that  his  order  was  not 
made  upon  any  mere  technicality,  but  was  based  upon 
his  conviction  that  the  best  interest  of  the  infant  required 
that  petitioner  should  retain  the  custody  of  her,  upon 
the  well  settled  equitable  prerogative  of  the  court,  to 
regard  such  interest  as  the  paramount  and  controlling 
consideration,  in  making  such  award.* 

Ic  is  quite  apparent  that  the  application  for  letters  of 
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guardianship  was  made  with  the  i^urpose  of  overcoming 
the  eflPeot  of  Judge  Barrett's  order,  and  of  circumvent- 
ing his  award  of  the  custody  of  the  minor  to  petitioner, 
as  a  suitable  person  to  retain  such  custody,  by  interpos- 
ing the  strict  legal  right  conferred  .by  the  letters  issued 
by  this  court,  which  were  issued  in  ignorance  of  the 
proceedings  before  said  justice,  and  of  the  petitioner's 
claim  to  such  custody  under  the  verbal  authority  of  its 
mother.  I  hardly  need  state  that,  if  these  facts  had 
come  to  the  knowledge  of  this  court,  notice  of  the  appli- 
cation for  letters  would  have  been  required  to  be  given 
to  the  petitioner,  and  that  it  would  have  been  my  duty 
to  have  instituted  a  careful  investigation  of  all  the  facts 
bearing  upon  the  custody  of  the  minor,  having  reference 
to  her  best  interests. 

It  is,  however,  objected  by  the  counsel  for  the  re- 
spondent that,  as  the  petitioner  is  not  a  relative  of  the 
infant,  she  has  no  right  to  ask  for  the  revocation  of  the 
letters,  and  to  this  end  he  refers  the  words  *'in  his  be- 
half," in  section  2832  of  the  Code,  to  the  words  "any 
relative  ;"  while  it  seems  to  me  that  this  is  an  entirely 
erroneous  interpretation,  and  that  it  was  the  intention  of 
the  section  to  enable  "any  person"  to  make  the  appli- 
cation to  revoke,  in  the  ward's  behalf ;  otherwise  a  guard- 
ian, in  a  case  where  the  ward  should  have  no  relatives, 
or  none  willing  to  make  the  application,  would  be  able 
utterly  to  disregard  the  obligations  of  his  trust,  and  dis- 
sipate the  trust  funds.  I  entertain  no  doubt  of  the  right 
of  the  petitioner  to  institute  these  proceedings. 

The  next  objection  urged  by  counsel  to  this  motion, 
is  that  the  letters  were  issued  upon  the  proper  petition, 
and  cannot  be  revoked,  except  under  section  2832,  above 
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cited,  and  that  the  facts  set  forth  in  the  petition  do  not 
bring  the  case  within  the  provisions  of  that  section.  It 
is,  probably,  technically  true  that  the  grant  of  letters  was 
not  obtained  by  "  false  suggestion  of  a  material  fact," 
though  there  was  a  suppression  of  facts  which  would 
have  materially  affected  the  determination  of  this  court 
on  the  application,  if  they  had  been  known.  But  I  am 
of  the  opinion  that  the  petition  and  accompanying  affi- 
davits brings  this  application  directly  within  subdivision 
6  of  the  section  referred  to,  and  that  it  becomes  the  duty 
of  this  court  to  make  full  investigation  of  those  facts,  as 
they  bear  upon  the  true  interest  of  the  minor,  if  they 
shall  be  properly  traversed  ;  otherwise  that  the  letters  be 
revoked,  so  far  as  they  award  the  custody  of  the  person 
of  the  minor,  and  that  the  petitioner,  on  proper  applica- 
tion, be  appointed  the  guardian  of  the  person  of  said 
minor. 

But  in  case  the  respondent  shall,  within  two  days 
after  service  of  a  copy  of  the  order  to  be  entered  herein, 
interpose  an  answer  to  the  facts  set  forth  in  the  moving 
papers,  the  matter  may  be  theu  referred  to  a  referee,  to 
take  the  testimony,  as  to  whether  th«  appointment  of 
another  guardian  will  best  promote  the  welfare  of  the 
minor,  and  in  the  meantime  all  proceedings  on  the  part 
of  the  respondent,  under  her  letters  as  guardian  of  the 
person  of  said  minor,  may  be  stayed. 

Ordered  accordingly. 
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New  Yo&&  County. — Hok.   D.    C.   CALVIN,   SusBoaAXB. — 

February,  1881. 

ScovEL  V.  Roosevelt. 

In  the  matter  of  the  accounting  (j^  James  A.  Roose- 
velt, surviving  trustee  under  the  last  will  of  James 
I.  Roosevelt,  deceased. 

Tbe  testator,  by  his  will,  divided  his  residuary  estate  among  his  children, 
directing  his  executors,  as  trustees,  to  invest,  in  their  own  names,  each 
child's  share,  and  to  receive  the  interest  and  income  of  each  share,  for 
the  use  of  the  children,  respectively,  during  life,  with  remainders  over. 
Under  an  offer  of  the  United  States  government,  to  give  its  four  per 
cent,  bonds  in  exchange  'or  an  equal  amoimt  of  outstanding  six  per 
cents.,  known  as  five- twenties,  and  pay  accrued  interest,  together  wltii 
three  months'  additional  interest  on  the  latter,  the  surviving  trustee 
exchanged  five- twenties,  trust  funds,  and  credited  the  accrued  and  ad- 
ditional interest  thereon  to  income,  and  three  months'  interest  on  the 
four  per  cents,  received  in  exchange,  to  capital  account.  The  life 
tenants  claimed  the  double  interest  for  the  three  months  after  the  ex- 
change. Held,  ihat  the  trustee's  account  was  right  in  substance,  bin 
wrong  in  form,  and  that, 

1.  The  accrued  interest  on  the  five-tweniies,  and  all  interest  on  the  four 

per  cents.,  belonged  to  the  life  tenants. 

2.  That  one-thiid  of  the  three  months'  additional  interest  on  the  five-twen- 

ties enured  to  the  life  tenants  as  an  eqiiivalent  for  the  abatement  of 
income,  and  the  residue  belonged  to  the  remainder-men,  as  nn  accre- 
tion to  the  capital.* 

Testamentary  trustees,  chiu'ged  with  the  duty  of  investment,  have  the  right 
to  change  the  investment,  when  the  best  interests  of  the  beneficiaries 
seem  to  demand  it,  but  are  bound  to  exercise  good  faith  and  justice 
towards  both  life  tenants  and  remainder-men. 

As  between  these  classes  of  claimants,  anything  in  the  nature  of  premium, 
that  is,  any  appreciation  in  the  value  of  capital,  is  to  be  regarded  as 
principal,  and  all  interest,  income  or  proceeds,  however  extraordinary 
or  unusual,  belong  to  the  life  tenant. 

This  was  a  hearing  of  objections,  filed  by  Marcia  O. 


*  Compare  Farwell  v.  TAveddle,  10  Abb.  N,  a,  94. 
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R.  Scovel  and  Frederick  Roosevelt,  children  and  bene- 
ficiaries under  the  will  of  decedent,  to  the  account  ren- 
dered by  the  surviving  trustee  under  said  will,  on  his 
second  annual  accounting. 

The  facts,  as  agreed  upon,  were  that  the  testator,  by 
his  will,  gave  to  his  executors,  and  the  survivors  and 
survivor  of  them,  all  of  his  residuary  estate  in  trust,  to 
divide  the  same  into  as  many  shares  of  equal  value  as  he 
might  have  children  living  at  his  decease,  and  to  set 
apart  one  of  such  shares  for  each  child,  to  be  invested  in 
the  names  of  his  said  executors  as  trustees  for  each 
child  respectively,  and  upon  the  farther  trust,  to  receive 
the  interest  pnd  income  of  each  share,  and  apply  the 
same  to  the  ise  of  such  child  during  his  or  her  natural 
life,  with  remainders  over. 

The  United  States  Government,  in  order  to  facilitate 
the  refunding  of  its  five-tweniy  bonds,  having  offered  to 
exchange  its  four  per  centum  bonds  for  an  equal  amount 
of  any  of  its  outstanding  and  uncalled  six  per  centum 
five-twenty  bonds,  and  to  pay  in  addition  thereto,  to  the 
holders  of  the  latter,  the  accrued  interest,  and  additional 
interest  for  a  period  of  three  months,  the  said  trustee 
availed  himself  of  this  offer,  surrendered  the  six  per  cent, 
bonds  held  by  him  for  each  of  said  trusts,  and  received 
in  exchange  therefor  an  equal  amount  of  the  four  per 
cent,  bonds,  and  at  the  time  of  such  surrender,  also 
received  the  accrued  interest  on  said  six  per  cent,  bonds, 
and  the  additional  three  months'  interest,  not  then  due 
thereon,  in  accordance  with  the  offer  of  the  United  States 
Government,  and  carried  the  accrued  interest  and  addi- 
tional interest  to  the  credit  of  the  income  account  of  the 
two  trusts ;  and  when  he  received  the  interest,  as  the  same 
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became  dne  and  payable,  upon  the  four  per  centum  bonds, 
lie  carried  the  three  months'  interest,  which  had  accrued 
due  immediately  after  the  exchange,  to  the  credit  of  the 
capital  account  of  the  trusts. 

The  contestants,  life  tenants  under  the  trusts  created 
by  the  will,  claimed  the  three  months'  interest  on  the 
four  per  centum  bonds,  in  addition  to  the  interest  on  the 
five-twenties  given  in  exchange  therefor,  carried  to  the 
credit  of  their  income  account  for  the  same  period. 

Baiitlbtt  &  Wilson,  for  e(nttestants. 
De  "Witt,  Logkman  &  Kip,  for  trustee. 

The  Sukrogate. — The  only  question  to  be  con- 
sidered, under  the  objections  tiled  herein,  seems  to  be 
whether  the  two  life  tenants  are  respectively  entitled  to 
tbe  three  months'  additional  interest  upon  the  flve- 
twenty  bonds,  from  the  date  of  the  exchange,  and 
allowed  to  the  trustee  under  the  offer  of  the  United 
States  Government,  and  also  to  the  interest  received  by 
the  trustee  upon  the  four  per  centum  consols  for  the 
jsame  period  of  time,  and  if  not  so  entitled,  then  to  how 
much  and  what  parts  thereof. 

Under  the  terms  and  conditions  of  the  will,  the  trustee 
is  authorized  and  directed  ''  to  receive  the  interest  and  in- 
come of  each  share,  and  apply  the  same  to  the  use  of  such 
childr  during  his  or  her  natural  life."  Each  of  the  con- 
testants herein  is,  therefore,  severally  entitled  to  the  In- 
ierest  arid  incoTne  of  his  or  her  share,  and  to  no  more,  the 
capital  of  each  of  said  trust  funds  being  required  to  be 
kept  intact  for  the  remainder- men.  If  the  three  months' 
additional  interest,  received  by  the  trustee  upon  the  live- 
twenty  U.  S.  bonds,  after  their  exchange  into  the  four 
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per  centnm  U.  S.  consols,  was  in  reality  interest  upon 
the  first  mentioned  bonds,  then  these  beneficiaries  are 
entitled  to  be  credited  therewith  ;  but  was  the  amount 
thus  received  by  him,  in  fact,  such  interest  or  income  1 

Interest  is  defined  to  be  compensation  for  the  use  of 
money,  and  income  is  gain  from  invested  property.   Now 
it  is  very  evident  that  the  so  called  three  months'  addi- 
tional interest,  received  upon  the  U.  S.  five-twenty  bonds 
after  they  were  surrendered  and  refunded,  cannot  in  any 
proper  sense  of  the  term  be  denominated  interest  or  in- 
come, as  being  compensation  for-  the  use  of  money,  or 
gain  from  invested  propert3%  for  the  reason  that  said 
bonds  had  lost  their  identity  and  Wi^re  merged  into  an- 
other security  bearing  another  and  different  rate  of  inter- 
est ;  otherwise  it  would  be  true  I  hat  for  the  three  monthB 
indicated,  the  beneficiaries  herein  would  be  entitled  to 
double  interest  upon  the  same  funds,  viz.,  six  per  centum 
upon  the  five-twenty  bonds  and  four  per  centum  upon  the 
four  per  centum  consols,  making  in  all  ten  per  centum 
upon  the  trust  funds,  for  the  same  period  of  time ;  where- 
as there  was  but  the  one  investment  in  four  per  centam^ 
consols,  after  the  surrender  and  refunding  of  the  five- 
twenty  bonds. 

From  all  the  facts,  I  am  forced  to  the  conclusion  that 
the  amount  received  by  the  trustee  upon  the  five-twenty 
bonds,  and  denominated,  in  the  circular  of  the  U.  S. 
treasurer,  three  monihs'  additional  interest  thereon, 
was  not  either  interest  or  income,  but  merely  a  bonus  of- 
fered by  the  U.  S.  government  to  the  holders  of  said  five- 
twenty  bonds,  as  an  inducement  for  them  to  refund  the 
same  in  the  four  per  centum  consols.  But  the  amount  of 
bonus  was  presumably  controlled  by  the  time  the  five- 
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twenties  had  to  run,  and  the  rate  of  interest  they  bore, 
and  hence  it  seems  to  me  that  but  four  of  the  six  per 
centum  can  be  regarded  as  a  bonus  paid  on  s^cpunt  of 
the  capital,  and  the  additional  two  per  centum  as  con- 
sideration for  the  reduced  rate  of  interest,  and  that  such 
two  per  centum,  and  the  four  per  centum  payable  by  the 
new  consols,  stands  in  the  place  of  the  six  per  centum,  to 
which  the  life  tenant  would  have  been  entitled  if  no  ex- 
change had  been  made. 

This  view,  while  it  does  not  change  the  figures  of  the 
acGonnt,  seems  to  me  te  recognize  the  right  of  the  trustee 
to  change  investments,  whenever  the  best  interests  of  the 
beneficiaries  seem  to  demand  it,  and  yet  holds  him  to  good 
faith  and  justice  to  both  life  tenant  and  remainder-men. 
It  cannot  be  said  that  the  trustee  would  not  have  been 
justified  in  making  such  exchange,  with  reference  to  a 
more  permanent  investment,  without  any  bonus,  or  that  it 
would  have  done  injustice  to  the  life  tenant ;  but  as  he 
has  received  such  bonus,  and  a  part  thereof  was  the  em- 
anation of  the  interest  which  could  have  been  received 
at  the  end  of  the  three  months,  upon  well  settled  rules 
of  equity  the  life  tenant  should,  in  my  opinion,  parti- 
cipate therein. 

In  Townsend  v.  U.  S.  Trust  Co.  (3  Hedf.,  220),  where 
a  testator  gave  $5,000  in  trust  to  his  executors,  to  invest 
the  same  and  pay  the  interest,  income  or  dividends 
arising  therefrom  to  his  son  during  his  life,  and  the 
executor  had  invested  the  same  in  government  securi- 
ties, which  had  increased  in  value,  and  the  sale  thereof 
had  produced  a  larger  fund  than  originally  invested 
therein,  I  decided  that  such  increased  value  could  not  be 
adjudged  to  be  interest,  income  or  dividends,  which  pre- 
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suppose  profits  realized  from  the  use  of  the  trust  funds, 
but  that  the  said  increased  value  belonged  to  the  remain- 
der-man, inasmuch  as  it  was  an  enhancement  of  the  value 
of  the  security. 

Where  an  extraordinary  dividend  was  declared  upon 
certain  stock,  included  in  the  share  of  the  testator's 
estate,  bequeathed  to  his  two  daughters  for  life,  with 
remainders  over,  Mr.  Justice  James,  in  delivering  the 
opinion  of  the  court,  decided  that,  from  the  terms  of  the 
will  it  was  clear  that  the  testator  intended  that  all  the 
gains,  profits,  income  and  proceeds  of  said  two  shares  of 
his  estate,  of  whatsoever  Jcind^  name  or  nature^  should 
go  to  his  said  daughters  as  tenants  in  common  for  life, 
[}  and  that,  by  the  terms  of  the  will,  the  daughters  were  en- 


\l 


titled  to  the  extraordinary  dividend,  as  in  the  very  nature 

of  things,  dividends  arising  from  stock  investments  must 

t  be  fiuctuating  in  amount,  depending  upon  a  variety  of 

contingencies,  which  no  wisdom  could  foresee  or  finan- 
cial skill  control ;  but  in  the  same  case,  it  was  also  held 
that  the  bonds  of  the  Central  Railroad  Company,  given 
to  the  trustees  as  the  difference  between  the  value  of  the 
stock  of  the  old  railroad  companies  and  that  of  the  new 
company,  was  neither  interest,  dividends  nor  proceeds, 
and  should  therefore  be  regarded  as  capital  (Clarkson  v. 
Clarkson,  18  Barh.,  646). 

This  case  is  referred  to  by  the  counsel  for  both  par- 
ties, as  having  some  bearing  upon  the  questions  at  issue 
in  the  matter  now  under  consideration ;  by  the  counsel 
for  the  contestants,  because  the  extraordinary  dividend 
therein  referred  to  was  held  to  belong  to  the  life  tenants ; 
and  by  the  counsel  for  the  trustee,  because  the  same 
case  holds  that  the  t^rms  of  the  will  should  govern  as  to 
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the  disposition  of  said  dividend,  and  also  for  the  rea- 
son that  it  holds  that  the  difference  in  value  between  the 
old  and  new  stock  was  an  accretion  of  the  capital  of  the 
estate,  and  consequently  belonged  to  the  remainder-men. 

It  is  very  clear  that  the  amount  received  by  the 
trustee  herein,  was  in  no  proper  sense  of  the  term  a  divi- 
dend, either  ordinary  or  extraordinary,  upon  the  five- 
twenty  bonds,  and  consequently  the  case  last  cited,  so 
far  as  it  adjudicates  upon  the  question  of  the  proper 
application  of  dividends  upon  stock,  does  not  determine 
the  issue  herein,  but  it  may,  and  doubtless  does,  have  a 
bearing  upon  the  question  as  to  the  intent  of  the  testator, 
and  also  as  to  what  may  be  regarded  as  an  accretion  of 
the  capital  of  the  estate. 

The  foUovnng  cases  are  cited  in  the  brief  of  contest- 
ants' counsel,  viz.: — Norris  v.  Harrison  (2  Madd.^  279); 
Price  V.  Anderson  (15  Sim.j  473) ;  Bates  v.  Mackinley  (31 
Beav.y  280);  Johnson  v,  Johnson  (6  Bnr/.  Law  &  Bq.^ 
164);  Murray  T).  Glasse  (17  Jur..  816);  Cuming  v.  Bos- 
well  (2  Jur.  [K  S,l  1005) ;  Clive  v.  Clive  {Kay,  600) ; 
Ware  v.  M'Candlish  (11  Leigh,  595) ;  Lord  v.  Brooks  (52 
N.  //.,  77) ;  Earp's  Appeal  (28  Penn.,  368) ;  2  Perry  on 
TVusts,  §§  544,  545.  I  have  examined  nearly  all  of 
".he  above  cases,  and  find  that  the  decisions  therein  sub- 
stantially turn  upon  the  question  of  the  proper  disposi- 
tion of  extraordinary  dividends  upon  stock,  and 
although  there  appears  to  be  some  diversity  in  those  de- 
cisions, yet  I  concur,  in  the  main,  with  the  conclusion  to 
which  the  counsel  for  the  contestants  has  arrived,  that 
the  outlook  of  all  the  cases  seems  to  be  that,  disregard- 
ing forms,  the  court  will  treat  anything  in  the  nature  of 
premium,  that  is  to  say,  an  appreciation  in  the  value  of 
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the  capital,  as  capital,  and  anything  that  is  interest,  in- 
come or  proceeds,  no  matter  how  extraordinary  or  unus- 
ual it  may  be,  as  belonging  to  the  life  tenant. 

But  I  fail  to  see  how  the  said  cases  can  govern  the 
decision  of  the  question  now  under  consideration,  for 
the  reason  above  stated,  that  the  so  called  three  months' 
additional  interest,  received  by  the  trustee  upon  the  five- 
twenty  bonds  after  they  were  surrendered  and  refunded 
under  the  circumstances  above  stated,  cannot,  in  any 
proper  sense  of  the  term,  be  denominated  a  dividend, 
ordinary  or  extraordinary. 

I  am  therefore  of  the  opinion  that  contestants  are  en- 
titled to  be  credited  with  the  accrued  interest,  at  the 
time  the  said  five-twenty  U.  S.  bonds  were  refunded  into 
the  four  per  centum  U.  S.  consols,  and  also  with  all  the 
interest  upon  the  said  consols  after  the  date  of  such  re- 
funding ;  and  that  the  so  called  three  months^  additional 
interest,  allowed  upon  the  said  five-twenty  U.  S.  bonds 
upon  their  surrender,  should  be  credited,  four  per  centum 
thereof  to  capital  as  aforesaid,  and  two  per  centum  there- 
of to  income  as  aforesaid,  and  that  the  decree  to  be 
entered  herein  should  so  provide. 

Decreed  accordingly. 
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N«w  York  County.— HON.  D.   C.   CALVIN,  Surrogatr  — 

March,  1881. 

Matter  of  Jackson. 

In  the  matter  of  the  probate  of  the  will  of  Robekt 

Jackson,  deceased. 

Tlie  testator,  by  his  will,  gave  all  his  property  to  his  wife,  unless  she  died 
before  him,  and  in  that  case  to  others,  including  a  legacy  of  $3,000  to 
A.  By  a  first  codicil,  he  revoked  this  legacy  to  A. ;  by  a  second  codi- 
cil he  confirmed  the  will  and  the  first  codicil,  so  far  as  consistent  with 
the  second ;  and  bequeathed  legacies,  etc. ,  to  others  than  his  wife,  to  the 
amount  of  $18,500,  gave  his  wife's  wardrobe  and  jewels  to  B.,  *'  accord- 
ing to  her  directions,"  and  the  residue  to  his  nieces.  Upon  an  applica- 
tion, by  the  widow,  for  a  construction  of  the  inslruments, — He\d^  that 
the  last  codicil  was  obviously  intended  to  be  conditional  on  the  non- 
survival of  testator's  wife,  and  that,  this  contingency  not  having  hap 
pened,  she  was  entitled  to  the  entire  estate. 

Application  for  the  constrnction  of  a  will  and  cod- 
icils. 

The  petitioner,  the  widow  of  testator,  in  addition  to 
the  probate  of  the  will  and  two  codicils,  asked  a  con- 
struction thereof,  particularly  of  the  last  codicil. 

By  the  will,  decedent  gave  and  bequeathed  all  of  his 
property  to  his  wife,  but  in  case  she  did  not  survive  him, 
he  gave  $2,(X)0  to  Kate  Bajot,  and  the  residue  to  two 
nieces,  Ellen  and  Charlotte  Nicholl,  equally,  and  ap- 
pointed his  brother,  D.  L.  Jackson,  a  non-resident  alien, 
executor.  The  will  was  dated  May  11,  1878.  On  De- 
cember 16,  1879,  he  revoked  the  $2,000  legacy  to  Kate 
Bajot,  by  codicil,  and  on  May  20,  1880,  he  executed  a 
codicil  confirming  his  will  and  first  codicil,  so  far  as  the 
latter  codicil  was  consistent  therewith,  and  gave  two 
Vol-,  v.— 9 
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legacies  of  $5,000  each,  to  churches  named,  $500  to  Mrs. 
Henry,  $3,000  to  be  expended  on  his  father-in-law's 
Greenwood  Cemetery  plot,  his  wife's  camel  hair  shawl, 
according  to  her  direction,  to  Mrs.  Mallory,  his  wife's 
wardrobe  and  jewels  to  Lizzie  Bajot,  under  her  direc- 
tion, and  the  residue  equally  to  four  nieces  named. 

TowNBEND  Wandell,  foT  proponent. 

The  Surrogate. — ^The  question  to  be  determined 
is  whether  the  disposition  of  decedent's  property  by  the 
last  codicil  was  intended  to  be  made  on  condition  that 
his  wife  should  not  survive  him,  for  if  not,  the  codicil 
would  appear  to  dispose  of  the  entire  property  without 
recognition  of  the  widow's  rights  or  claims.  It  seems  to 
be  my  duty  to  consider  the  provisions  of  the  will  and 
codicils  together. 

The  recitation  in  the  last  codicil,  that  he  confirms  his 
will  and  first  codicil  so  far  as  the  last  is  consistent  there- 
with, seems  to  be  entirely  unmeaning,  if  he  intended  to 
make  a  complete  disposition  of  his  property  by  the  last, 
except  as  to  the  appointment  of  an  executor ;  and  the  gift 
of  his  wife's  shawl,  wardrobe,  and  jewels,  pursuant  to  her 
direction,  seems  to  me  to  be  entirely  inconsistent  with 
the  idea  that  she  should  survive  him.  I  am,  therefore, 
of  the  opinion,  that  the  last  codicil  was  intended  to 
make  disposition  of  his  entire  estate^  only  in  the  event 
stated  in  the  first  clause  of  the  will,  that  she  should  die 
before  him,  or  that  they  should  be  lost  together  at  sea  ; 
and  that  the  last  codicil  is  contingent  upon  that  condi- 
tion which  has  not  happened,  and  that  the  wife,  having 
survived  the  testator,  is  entitled  to  the  property  ;  and 
the  other  provisions  of  the  will,  disposing  of  the  prop- 
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erty  upon  the  contingency  above  stated,  and  the  two 
codicils,  ai^  inoperative. 

The  will  and  two  codicils  having  been  duly  proved, 
should  be  admitted  to  probate,  and  the  decree  contain 
the  construction  and  effect  of  the  will  and  codicils,  as 
above  adjudged. 

Decreed  accordingly. 


^•^ 


Nbw  Tobk  County. — Hon.   D.  C.  CALVIN,   Surbogate. — 

March,  1881. 

WoODHOUSE  V.    WoODHOUSE. 

In  the  matter  of   the  estate  of  Charitit  Woodiiouse, 

deceased. 

Before  the  Code  of  Civil  Procedure,  tlie  only  mode  of  enforcing  a  Surro- 
gate's deoree  for  the  payment  of  money  was  an  attachment  against  the 
person,  in  form  similar  to  that  used  by  the  court  of  chancery  in  analo- 
gous cases. 

Section  2555  of  that  Code,  providing  for  the  enforcement  of  such  a  decree 
by  punishment  for  a  contempt,  applies  only  where  the  special  proceed- 
ing, terminating  in  the  decree,  was  commenced  before  September  1, 
1880. 

Whete  the  moving  papers,  on  an  application  to  punish  for  a  contempt  un- 
der that  section,  do  not  show  previous  service  of  a  certified  copy  of  the 
decree  on  the  alleged  delinquent,  the  motion  should  be  denied. 

It  deems,  that  it  is  not  permissible,  after  procuring  an  order  requiring  an 
administrator  to  sell  property,  upon  allegations  that  it  is  inventoried 
at  too  low  a  price,  and  that  the  administrator  should  be  charged  with 
the  actual  value,  as  disclosed  on  a  proper  sale,  which  has  been  had,  to 
chum  that  the  inventory  valuation  shall  be  a  measure  of  the  charge 
against  him. 

Application  by  Claiborne  O.  Woodhouse,  for  the 
pnnlshment  of  James  F.  Woodhouse,  adrainistratur,  &c., 
of  decedent,  for  coiitempf,  for  not  obeying  a  decree  of 
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this  court,  dated  April  22,  1879,  directing  him  to  pay  to 
the  petitioner  or  his  counsel  $120,  'psAd  by  him  for 
auditor's  fees  on  the  accounting,  and  also  $240.37  the 
amount  of  petitioner's  share  of  said  estate. 

The  petition  set  forth  the  making  of  the  decree,  a 
motion  by  the  administrator  to  vacate  it,  which  was  de- 
nied, a  demand  by  petitioner,  and  refusal. 

On  the  return  da}^  of  the  order  to  show  cause,  it  was 
shown  by  the  administrator  that,  on  his  accounting,  he 
charged  himself  $750  for  certain  unsold  chattels,  aji- 
praised  at  that  sum,  and  that  thereafter  petitioner 
obtained  an  order  from  the  Surrogate,  requiring  the  ad- 
I  ministrator  to  sell  the  same,  at  public  sale,  or  otherwise, 

Ij  and  that  he  sold  them  at  public  auction,  on  due  notice  to 

the  petitioner  and  his  attorney,  who  attended  the  sale, 
t/  and  that  the  property  brought  but  $411.20,  whereby  a 

loss  of  $338.80,  besides  a  large  bill  of  expenses,  was  oc- 
casioned. Thereupon  the  administrator  was  granted 
leave  to  move  a  modification  of  said  decree,  by  deducting 
the  last  named  sum  from  the  amount  charged  against 
him  therein,  and  the  application  to  punish  was  suspended 
for  that  purpose. 

The  motion  for  a  modification  was  opposed  by  peti- 
tioner, who  presented  affidavits  of  unfairness  in  the  sale, 
and  inadequacy  in  the  prices  realized. 


J.  H.  Hull,  for  petitioner, 

>6AKnEL  Williams,  far  adminiiirator. 


The  Subrogate. — The  administrator  submits  the  af- 
fidavit of  himself  and  of  the  auctioneer,  for  the  purpose 
of  showing  the  good  faith  of  the  sale,  raising  an  issue  of 
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fact  which  it  is  impossible  for  me  to  determine  on  affi- 
davits, and  the  question  must  be  sent  to  a  referee  if  the 
administrator  persists  in  his  motion  to  modify  the  de(Tee. 
Very  strenuous  objection  was  interposed  to  the  right 
of  the  administrator  thus  to  move  for  such  modification, 
but  the  contestant  was  instrumental  in  procuring  an  or- 
der requiring  the  sale,  under  the  allegations  that  the 
property  was  inventoried  at  much  less  than  its  value,  and 
that  the  administrator  should  be  charged  with  the  actual 
value  as  disclosed  on  a  proper  sale.  It  is  therefore  self- 
evident  that,  if  the  sale  was  honestly  and  properly  con- 
ducted, it  is  too  late  now  for  the  contestant  to  claim  that 
the  amount  of  credit  which  he  then  disputed,  shall  be 
the  measure  of  charge  against  the  administrator.  Hence 
it  is  plain  that  the  motion  for  an  attachment,  as  for  a 
contempt,  cannot  now  be  granted,  if  it  might  have  been 
in  case  there  had  been  no  application  for  the  modification 
of  the  decree,  but  it  is  quite  clear  to  my  mind  that  the 
petitioner  would  not  then  have  been  entitled  to  such  a 
process,  for  the  reason  that  the  only  mode  of  enforcing  a 
decree  for  the  payment  of  money  in  this  couit,  prior  to 
the  present  Code,  was  under  3  7;^.  S.,  827  [6  ed.],  §  10, 
subd.  4,  by  attachment  against  the  i)evson,  in  form  simi- 
lar to  that  used  by  the  court  of  cl)anc(^ry  in  analogous 
cases  {Jie  Draper,  Daily  Register^  Dec.  6,  1878 ;  Watson 
V,  Nelson,  69  N.  F.,  636).  It  is  true,  by  section  2655  of 
the  Code,  a  decree  for  the  payment  of  money  may  be 
enforced  by  punishment  for  a  contempt,  but  by  sub- 
division 11  of  section  3347,  that  section  does  not  apply  to 
the  decree  in  question,  which  was  in  a  *' special  pro- 
ceeding" commenced  prior  to  September  1,  1880,  and 
was  entered  before  that  time. 


ii 
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The  language  of  so  much  of  that  subdivision  as  beai-s 
upon  this  question  is :  "So  much  of  chapter  18  as  regu- 
lates the  proceedings  to  be  taken  in  a  *  special  proceed- 
ing,' and  the  effect  thereof,  applies  only  to  a  '  special 
proceeding, '  commenced  on  or  after  the  first  day  of 
September,  1880."  The  *' special  proceeding,"  in  which 
it  is  proposed  that  the  attachment  as  for  a  contempt,  to 
enforce  the  decree  in  question,  shall  issue,  was  the 
accounting  proceedings  of  the  administrator ;  and  it  is 
clear  to  my  mind  that  any  process  issued  to  enforce  a 
decree  is  a  proceeding  in  that  "special  proceeding," 
resulting  in  the  decree  to  be  enforced,  and  that  the  word 
"proceeding,"  and  the  expression  " special  proceeding " 
have  an  entirely  different  signification  ;  otherwise  there 
would  have  been  no  need  of  the  exception  refen-ed  to,  as 
each  proceeding  would  then  be  denominated  a  "  special 
I)roceeding."  I  am  confirmed  in  this  opinion,  by  the 
exception  immediately  following  the  provision  above 
quoted,  which  is  that  sections  1670  to  1685  apply 
also  to  proceedings  therein  specified,  taken  after  that 
date,  in  an  action  theretofore  commenced,  and  upon  a 
judgment  theretofore  rendered,  the  object  of  making 
this  latter  exception  being  to  take  those  sections  out  of 
the  provision,  that  actions  commenced  before  the  time 
specified  should  not  be  affected  by  the  Code. 

It  will  be  observed  thj\t  those  sections  relate  to  the 
enforcement  of  judgments,  and  prescril>e  certain  duties 
after  the  sale,  and  the  disposition  of  the  proceeds  thereof, 
and  the  entry  of  a  judgment  in  another  county  ;  and  yet 
it  was  deemed  necessary  to  take  those  sections  out  of  the 
provisions  prescribing  the  effect  of  the  Code,  as  to  pro- 
ceedings in  actions  commenced  before  September  1, 1880, 
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and  if  the  enforcement  of  a  decree  or  judgment  by  exe- 
cution or  attachment  is  not  in  the  original  action,  what 
was  the  necessity  of  excepting  the  proceedings  for  such 
enforcement  from  the  force  of  tlie  provision,  that  they 
should 'not  be  aflfected  by  the  Code. 

In  Bank  of  Genesee  v.  Spencer  (15  Bow.  Pr,^  412),  it 
was  held  that  a  supplementary  jiroceeding  was  a  pro- 
ceeding in  the  action.  In  Pitt  v.  Davison  (34  How, 
Pr.y  356),  it  was  held  that  an  order  to  show  cause  why  a 
party  should  not  be  punished  for  contempt,  in  refusing 
to  obey  the  judgment  in  a  civil  action,  was  a  proceeding 
in  the  action,  and  that  all  the  papers  were  to  be  entitled 
therein.  And  in  Seeley  v.  Black  (35  How.  Pr.,  369),  it 
was  again  held  that  proceedings  supplementary  to  exe- 
cution were  proceedings  in  the  action,  and  that  costs 
therein  should  be  taxed  as  costs  in  the  action,  instead  of 
costs  allowed  in  special  proceedings.  It  is  clear  that  sec- 
tion 2565  regulates  the  proceedings  to  be  taken  to  enforce 
a  decree  in  the  Surrogate's  court,  directing  the  payment 
of  money,  etc.,  and  is  therefore,  by  subdivision  11  of 
section  3347,  confined  in  its  application  to  special  pro- 
ceedings commenced  on  or  after  September  1,  1880. 

If  this  were  not  so,  the  motion  in  this  matter  would 
have  to  be  denied,  for  the  reason  that  the  moving  papers 
do  not  show  that  a  certified  copy  of  the  decree  sought  to 
be  enforced  has  been  served  upon  the  administrator,  as 
required  by  section  2666. 

Motion  denied. 
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New  York  County. — Hon.  D.  C.   CALVIN,  Subbogatb. — 

March,  1881. 

Joel  v.  Ritterman. 

In  the  mailer  of  the  estate  of  Amelia  Wilson,    de- 
ceased. 

A  decree  was  obtained  Februnry  2^i,  1880,  agaiust  an  executor,  on  final  aet- 
tlemcnt  of  his  account,  directing  him  to  pay  a  sum  of  money  to  a  lega- 
tee. Upon  an  application  for  an  attachment  against  him,  for  non-pay- 
ment, he  set  up,  us  reason  for  failure  to  pay,  liis  insolvency  and  the 
want  of  means  or  proi^crty,  of  his  own  or  belonging  to  the  estate,  with 
which  to  pay  any  portion.    Held,  no  defense. 

Application  by  a  legatee  against  the  executor,  for  an 
attachment,  for  the  non-payment  of  the  sum  of  $483.47, 
with  interest  from  January  1,  1871,  pursuant  to  a  decree 
on  tinal  settlement  of  his  account,  entered  February  2(5, 
1880. 

The  petition  of  Mrs.  Joel,  daughter  of  decedent,  set 
forth  an  entry  of  the  decree  ;  that  a  certificate  was  tiled 
and  docketed  in  the  clerk's  otiice  ;  that  execution  jvas 
thereon  issued  against  the  property  of  the  executor, 
Ritterman,  and  returned  unsatisfied  ;  that  a  certified  copy 
of  the  decree  was  served  upon  the  executor  ;  and  asked 
that  an  attachment  issue  against  the  executor  for  non- 
payment. 

On  the  return  of  the  order  to  show  cause,  the  execu- 
tor filed  an  affidavit  that  he  had  neglected  to  pay  the 
amount  of  the  decree,  for  the  reason  that  he  had  no 
money,  nor  means,  nor  property,  with  which  to  pay  the 
same  or  any  part  thereof;  that  he  had  been  insolvent 
since  1869,  and  since  then  had  had  no  property,  nor 
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money,  of  his  own  or  belonging  to  the  estate,  with  which 
to  pay  any  portion  of  said  sum. 

G.  P.  Awry,  for  petitioner. 

The  Surrogate. — The  manner  in  which  the  motion 
was  argued  indicated  that  the  attachment  sought  was 
under  section  2555  of  the  Code,  as  for  a  contempt,  which 
has  no  application  to  the  proceedings,  the  decree  liaviiig 
l)een  entered  before  September  1,  1880  (§  3347,  subd. 
11).  But  the  moving  papei-s  seem  to  justify  the  issuing 
of  an  attachment  under  section  10,  subd.  4,  of  3  Ji.  S.y  327 
(6  ed.),  which  must  be  in  form  similar  to  that  used  by 
the  court  of  chancery  in  analogous  cases. 

Ordered  accordingly. 


« ^  •  ^ 


Nuw  ToBK  CoxTNTT.— HON.  D.  C.  CALVIN,  Subbogjitis.— 

March,  1881. 

OVIEDO   V.    DUFFIE. 

In  the  matter  qf  the  application  for  probate  of  the  will 

qf  AX.FRKD  N.  DuFFiE,  deceased. 

A  surrogate's  coart  has  no  jurisdiction,  under  Code  Civ.  Fro.,  §  2476,  of 
the  probate  of  the  will  of  one  who,  at  tbe  time  of  his  death,  was  a  resi- 
dent of  this  State,  unless  it  is  also  shown  that  he  resided  in  the  county 
in  which  that  court  is  located. 

Application  for  the  probate  of  a  foreign  will,  and  to 
compel  the  production  of  a  copy  thereof,  for  that  purpose. 

The  petition  of  Maria  de  la  Salud  Oviedo,  younger, 
set  forth  that  the  decedent,  U.  S.  consul  at  Cadiz,  Sp^in. 
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died  November  8,  1880,  leaving  a  will,  executed  there, 
on  file  in  the  office  of  a  notary,  together  with  a  codicil 
thereto ;  that  decedent  was  a  citizen  of  the  United 
States,  and  was  at,  or  immediiitely  previously  to  his 
death,  an  inhabitant  of  the  State  of  New  York,  tempora- 
rily resident  at  Cadiz,  leaving  assets  in  the  city  and  county 
of  New  York,  and  prayed  the  probate  of  said  will,  and 
that  Mary  Ann  Pelton  Duffie  produce  an  authenticated 
or  exemplified  copy  of  such  will  for  that  purpose ;  among 
other  things  stating  that  the  original  will  in  question, 
under  the  laws  of  Spain,  must  remain  in  the  custody  of 
the  notary,  but  that  such  copy  has  by  the  laws  of  Spain 
tbe  same  effect  as  the  original. 


Ifi  Olcott  &  Mestre,  for  peUUon^. 

CouDBRTBBO&./or  M.  A,  P.  Duffie. 

The  Surrogate. — Other  serious  questions  might 
arise  in  respect  to  the  authority  of  this  court  to  probate 
or  establish  any  such  instrument,  but,  as  the  petition 
does  not  show  that  this  court  has  jurisdiction  in  the  mat- 
ter, it  seems  unnecessary  to  pass  upon  any  other  question. 
Section  2476  of  the  Code  prescribes  the  jurisdiction  of 
the  SuiTogate  in  the  matter  of  probating  wills,  and  the 
first  subdivision  thereof  gives  to  the  Surrogate  authority 
to  prove  willsj  grant  letters  testamentary,  etc.,  where  the 
decedent  was  at  the  time  of  his  death  a  resident  of  that 
cotmti/^  whether  his  death  happened  there  or  elsewhere ; 
and  it  is  clear  to  my  mind  that,  as  decedent  was  a  resi- 
dent  of  this  State,  at  the  time  of  his  death,  in  order  to 
confer  jurisdiction  upon  this  court  for  the  probate  of  his 
vdll,  it  must  appear  that  he  was  a  resident  of  tliis  counij/j 
for  the  other  subdivisions  of  that  section  relate  to  cases 
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where  decedent  was  not  a  resident  of  the  State.  It  seems 
to  me  clear  that,  if  decedent,  though  a  resident  of  this 
State,  was  a  resident  of  another  county  therein,  the  Sur- 
rogate of  that  county  has,  under  the  section  cited,  ex- 
clusive jurisdiction. 

I  am  therefore  of  the  opinion  that  the  petition  should 
be  dismissed,  as  not  showing  jurisdiction  to  entertain  it 
in  this  court. 

Ordered  accordingly. 


New  ToKfi:  County.— HON.   D.   C.   CALVIN,  Subbogatb.— 

March,  1881. 

Tucker  v.  Field.  * 

In  the  matter  of  the  probate  of  the  will  of  Julia  M. 

SjANTON,  deceased. 

A  citizen  and  resident  of  this  State  could  not  estabiiah  a  domicil  in  France, 
under  the  empire,  without  an  authorization  of  the  emperor,  under 
chap.  1,  §  18,  of  the  Code  Napoleon. 

The  recital,  in  a  will,  that  the  testator,  at  the  time  of  execution,  is  residing 
at  a  place  named,  is  not  controlling,  the  term  residence  being  com- 
monly employed  in  the  sense  of  sojourn. 

The  fact  that  a  will,  executed  in  n  foreign  country  by  one  whose  domicil  of 
origin  is  in  this  State,  is  executed  with  the  formalities  prescribed  by 
the  laws  of  this  State,  raises  a  presumption  in  favor  of  an  intent  to  re- 
tain such  domicil.  « 

A  party  alleging  a  change  of  domicil  from  that  of  origin  holds  the  burden 
of  proof. 

Considerations  addressed  to  the  intelligence  and  good  feeling  of  a  testator, 
which  leave  him  still  to  his  independent  choice,  or  which  influence  his 
better  judgment,  cannot  be  regarded  as  undue,  to  the  extent  of  aJdect- 
ing  the  validity  of  the  testamentary'  act. 

The  testatrix  died  in  1878,  at  the  age  of  eighty-four,  in  Paris,  where  she  had 
chiefly  dwelt  since  1869,  leaving  a  will  executed  in  1877,attheAmericun 
Legation  there,  in  conformity  to  the  laws  of  this  State,  whereby  she  gave 


140       CASES  IN  THE  SURROGA  PES'  COURTS, 


TtTCKER  V,  FIELD. 


tbe  bulk  of  her  estate,  coosisting  of  personal  property,  to  two  dauj^h- 
tcrs,  her  only  children.  The  evidence,  with  respec:t  to  her  8tatement8 
and  other  acts,  during  lier  life-time,  as  iiidicating  an  intent  to  retain  or 
change  her  domicil,  was  conflicting.  She  had  executed  a  previous 
will  in  this  State,  dividing  her  property  equally  between  her  daughters; 
but  the  one  propounded  gave  much  more  to  one  of  them  who  had  be- 
come a  widow,  and  was  without  means  of  supix)rt,  while  the  other  w^as 
in  comfortable  circumstances, — the  effect  being  to  about  equalize  their 
incomes.  It  appeared  that  the  testatrix  liad  latterly  been  under  the 
care  and  iufluencc  of  the  widowed  dau^l^tor,  who  had  solicited  the 
alteration  in  the  disposition  of  tlic  estate,  and  had  represented  to  her 
the  change  in  condition  which  justified  sucli  an  alteration,  but  it  did 
not  appear  that  any  untrue  representations  had  been  made.  Testatrix 
was  possessed  of  remarkable  mental  vigor  and  a  strong  wilL    EJeid, 

I  1.  That  the  testatrix  was  domiciled  in  this  State  at  the  time  of  her  death, 

she  never  having  been  authoiized  by  the  emperor,  under  the  French 
Code,  to  establish  a  domicil  in  France. 

I*  2.  That  the  influence  shown  was  not  undue,  and  that  the  instrument  pro- 

pounded having  been  executed  conformably  to  the  laws  of  this  State, 
should  be  admitted  to  probata. 

• 

Application  for  the  probate  of  a  will. 

The  instrument  propounded  bore  date  July  14,  1877, 
and  was  witnessed  by  Henry  Vignaud  and  Augustus 
Biesel. 

It  recited  that  the  testatrix  was  late  of  the  city  and 
State  of  New  York,  then  residing  in  Paris,  revoked  all 
former  wills,  and  appointed  John  J.  Cisco,  of  New  York, 
executor.  Testatrix  directed  all  her  debts,  funeral  and 
testamentary  expenses  to  be  paid,  and  then  gave  to  lier 
daughter,  Eliza  L.  Tucker,  formerly  of  New  York,  now 
of  Paris,  her  furniture  left  in  the  bouse  belonging  to  that 
daughter  in  New  York,  with  certain  pictures,  describing 
them  ;  to  her  daughter,  Julia  M.  Field,  late  of  New  York, 
now  of  Paris,  such  an  amount  in  bonds  as  will  yield  to 
lier  an  annual  income  cf  $2,300,  said  bonds  being  in  the 
care  and  custody  of  her  trustee  and  executor,  Cisco,  to 
whom  she  intrasted  the  valuation  and  appraisal ;  also 
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silver-plate,  a  picture,  and  jewelry  ;  toher  granddanghter, 
Julia  S.  Tucker,  residing  in  Fi-ance,  she  gave  certain 
silver-plate,  and  authorized  her  executor  to  give  her  said 
granddaughter  out  of  New  York  city  bonds,  in  his 
custody,  sufficient  to  replace  $3,000,  value  of  a  bond  sup- 
posed to  have  been  lost  by  her  husband  ;  to  her  grand- 
daughter Fanny  Boulton,  late  of  Paris,  now  of  India, 
jewelry  and  laces  ;  to  her  four  grandsons,  naming  them, 
her  late  husband's  library.  The  residue  of  her  property 
she  bequeathed  equally  to  her  two  daughters  Eliza  L. 
Tucker  and  Julia  M.  Field,  and  recited  that  Mrs.  Tucker 
had  received  more  largely  than  Mrs.  Field  from  the 
estate  of  her  father,  and  was  possessed  of  property 
yielding  an  income  adequate  to  lier  maintenance ;  that 
Mrs.  Field  would  be  destitute,  but  for'the  provision  made 
for  her.  In  case  Mr.  Cisco  should  not  consent  to  act  as 
executor,  she  appointed  Charles  F.  Stone,  of  New  York, 
as  her  executor  and  trustee  ;  then,  on  reflection,  she  an- 
nulled the  item  of  the  library  of  her  husband,  and  gave 
the  same  to  her  granddaughter  Fanny  Boulton. 

The  will  was  propounded  by  decedent's  daughter, 
Julia  M.  Field.  Mrs.  Tucker,  decedent's  other  daughter, 
filed  objections  to  the  probate :  that  the  instrument  was  J 

not  executed  according  to  the  laws  of  this  State ;  that 
decedent  was  not  of  sound  and  disposing  mind,  but  under 
restraint,  and  unduly  influenced  by  Mrs.  Field,  and 
other  persons  unknown;  that  the  instrument,  if  ex- 
ecuted, was  so  executed  by  reason  of  misstatement  and 
misrepresentation  made  to  her,  by  Mrs.  Field  and  other 
persons  unknown  to  contestant,  in  regard  to  proponent 
and  contestant,  and  their  respective  circumstances,  and 
it  did  not  express  her  true  wishes ;  that  shortly  before 
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its  execution  she  expressed  her  testamentary  pnrpuse, 
but  by  undue  influence  was  induced  to  change  the  same  ; 
and  that  the  decedent,  at  the  time  of  her  death  arid  ex- 
ecution of  the  will,  was  domiciled  at  Paris,  France,  and 
the  will  was  noj;  executed  according  to  the  laws  of 
Fiance. 

Proponent  read  in  evidence  : 

1.  The  deposition  of  Henry  Vignaud,  one  of  the  sub- 
scribing witnesses,  taken  on  commission  in  Paris,  who 
testified  that  he  resided  in  France,  and  was  second  secre- 
tary of  the  United  States  legation  ;  that  he  was  not 
acquainted  with  decedent,  and  had  no  recollection  of  the 
circumstances  attending  the  execution  of  the  will,  bnt, 
after  reading  the  attestation  clause  signed  by  him,  he 
was  satisfied  that  it  was  executed  at  the  legation,  in  his 
presence,  and  that  decedent  declared  the  same  to  be  her 
last  will  and  testament,  and  requested  him  to  sign  the 
same  as  a  witness ;  that  though  he  had  no  recollection  of 
what  took  place,  he  was  positive  that  everything  was 
done  in  the  manner  in  which  such  things  were  generally 
done  at  the  legation ;  that  testatrix  first  signed  the 
instrument,  and  declared  it  to  be  her  last  will  and  testa- 
ment, and  requested  Mr.  Biesel  and  witness  to  sign  as 
witnesses,  and  they  did  so  in  her  presence,  and  in  the 
l)resence  of  each  other  ;  that  he  had  no  recollection  as  to 
her  soundness  of  mind  at  the  time,  but  he  would  have 
declined  to  act  as  a  witness  if  anything  had  occurred  to 
lead  him  to  suppose  she  was  unsound  or  under  restraint ; 
that  he  did  not  know  her  age,  or  whether  she  came  to 
the  legation  alone,  and  that  he  had  no  previous  acquaint- 
ance with  her;  that  Mr.  Washburne, then  minister  to 
France,  was  present. 
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2.  The  deposition  of  the  other  subscribing  witness, 
AngQstus  Biesel,  taken  on  commission  in  Paris,  who 
testified  that  he  resided  in  Paris,  that  he  was  a  messen- 
ger  at  the  legation ;  had  no  acquaintance  with  decedent ; 
saw  her  there  on  the  occasion  of  the  execution  of  her 
will,  when  he  was  present,  and  that  be  was  a  subscribing 
witness ;  that  the  testatrix  declared  the  instrument  to  be 
ber  last  will  and  testament,  in  his  presence,  and  requested 
him  to  witness  the  same,  in  the  presence  of  the  persons 
named  ;  that  Mr.  Yignand  was  also  requested  to  act  as  a 
witness  by  her  ;  that  he  signed  in  the  presence  of  wit- 
ness and  Mr.  Washburne  ;  that  decedent  appeared  to  be 
a  person  of  sound  mind,  and  under  no  restraint. 

Contestant  then  read  in  evidence : 

1.  The  dei)osition  of  Mrs.  Julia  Tucker  Clark,  taken 
on  commission  in  Paris,  who  testified,  that  she  knew  de- 
cedent, who  was  witness's  grandmother,  and  died  in 
January,  1878  ;  she  knew  proponent  and  contestant ;  the 
former  was  her  aunt,  and  resided  in  Paris ;  Mxs.  Eliza 
Tucker  was  her  mother,  residing  in  Geneva,  Switzerland  ; 
decedent  left  two  children,  proponent  and  contestant ; 
witness  was  born  in  New  York,  and  resided  in  Paris  at 
decedent's  death,  and  had  since  1869 ;  prior  to  that  in 
New  York  ;  witness  resided  in  the  same  house  with 
her  from  1868  to  1870,  1873  to  1874,  1875  to  1876,  and 
from  June,  1877,  to  June,  1878,  she  saw  her  every  day, 
during  the  summer ;  her  relations  with  decedent  were 
friendly;  witness's  mother  was  in  the  house  with  de- 
cedent from  1869  until  her  death,  except  in  the  year 
1873,  and  from  June  to  December,  1877  ;  witness's  sister 
Fanny  lived  there  from  1869  to  June,  1875  ;  decedent 
made  her  will  before  she  left  America,  and  left  it  with 
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John  J.  Cisco,  whereby  she  divided  her  property  equally 
between  her  two  daughters.  Before  witness  went  to 
America  in  1874,  she  conversed  with  decedent,  and  asked 
her  to  put  her  mother's  portion  of  the  property  in  trust 
for  witness  and  her  sister  ;  but  she  answered  that  she  had 
made  her  will,  and  was  too  old  to  make  a  new  one,  and 
that  they  must  manage  it  after  her  death  ;  decedent 
was  about  eighty-four  or  eighty-five  years  of  age  at  her 
death,  was  weakened  in  memory,  and  complained  that 
she  could  not  remember  names  from  day  to  day :  that 
she  was  forgetting  everything  ;  she  was  in  that  state  in 
July,  1877,  and  for  some  months  previous  to  her  death ; 
she  went  out  very  seldom,  during  several  months  prior 
to  July,  1877,  and  until  her  death  ;  she  was  accompanied 
by  proponent  and  her  son  ;  during  the  last  years  of  her 
\f  life  she  rarely  wrote  letters,  or  read  those  addressed  to 

her,  but  procured  some  one  to  write  for  her,  and  read 
hers  ;  witness  and  proponent  frequently  read  her  letters 
to  her ;  witness  wrote  for  her,  but  none  of  her  business 
I  letters;   decedent  kept  her  accounts  herself,  after  she 

came  to  Europe,  until  1875,  and  after  that  proponent  kept 
them,  as  her  judgment  and  decision  were  much  en- 
feebled ;  she  was  enfeebled  in  mind  and  body,  peevish 
and  unreasonable,  subject  to  fits  of  speaking  childish 
things.  Shortly  after  contestant  left  for  Geneva,  in  the 
summer  of  1877,  witness  found  decedent  weeping  because 
her  dinner  was  not  brought  up,  and  said  she  should  die  ; 
witness  had  seen  her  violently  excited  and  weep,  because 
a  milliner  did  not  follow  her  instructions  in  making  a  cap 
or  a  bonnet ;  proponent  attended  to  all  her  business  mat- 
ters, wrote  letters,  kept  accounts,  and  signed  checks, 
from  June,  1875;  prior  to  that  witness's  sister,  who  was 
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then  married,  had  attended  to  those  matters  ;  during  the 
last  years  of  her  life,  decedent  was  dependent  on  pro- 
ponent, and  was  influenced  in  her  judgment  and  decision 
by  her ;  she  was  influenced  and  prejudiced  against  her 
friends  by  proponent ;  decedent  told  her  she  felt  as  if 
she  was  breaking  up ;  for  several  months  prior  to  the 
summer  of  1877  proponent  and  her  son  Julian  were  con- 
stantly with  her,  and  on  several  occasions  she  found 
proponent  reading  letters  to  decedent,  when  she  would 
immediately  put  them  in  her  pocket,  and  change  the 
conversation;  decedent  became  more  and  more  infirm; 
she  did  not  live  in  the  same  house  with  proponent  during 
any  jjart  of  the  year  1877,  but  proponent  and  her  son 
were  with  her  every  day,  especially  after  contestant  left. 
After  her  death,  proponent  ^livided  her  effects,  and  in 
one  of  the  drawers  witness  found  decedent's  papers  and 
letters,  and  proposed  to  keep  them,  as  they  might  be 
valuable,  but  proponent  said  ''let  us  respect  the  letters 
of  the  dead — give  them  to  me  and  1  will  burn  them. 
When  I  die,  I  hope  some  one  will  perform  the  same 
charitable  office  for  me  ;"  whereupon  witness  gave  them 
to  her ;  witness  never  heard  decedent  speak  of  any 
other  than  the  New  York  will,  and  learned  that  there 
was  another  from  Mr.  Cisco  after  her  death  ;  she  did  not 
know  of  any  friends  of  decedent  in  Europe,  except  Miss 
Stone,  a  grandniece,  outside  of  members  of  her  family, 
to  whom  she  was  accustomed  to  speak  of  her  business  af- 
fairs ;  witness  asked,  after  ^er  sister's  marriage,  if  she 
would  not  help  to  support  witness,  and  she  replied  she 
could  not,  as  she  had  to  give  so  much  to  proponent,  and 
to  pay  off  her  old  debts. 

On  cross-examination,  she  testified  that  she  could  not 
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say  she  was  not  on  friendly  terms  with  proponent ;  that 
she  had  not  seen  her  since  she  heard  she  was  secretly  and 
surreptitiously  trying  to  defraud  her  mother  out  of  her 
rights  by  a  new  will ;  felt  unfriendly  to  her  for  that 
reason ;  in  the  winter  of  1876-1877,  witness's  mother  said 
to  proponent  that  decedent  was  changing,  breaking  up, 
and  that  her  memory  was  failing ;  witness  did  not  in- 
stitute the  contest,  but,  as  soon  as  she  heard  of  the  will, 
she  proposed  to  proponent  that  she  should  have  three- 
fifths,  and  witness's  mother  two-fifths  of  the  money  left 
by  decedent,  and  she  supposed  it  had  been  accepted, 
before  she  received  notice  from  the  Surrogate  of  New 
York  ;  she  did  not  think  decedent  was  3trong  minded,  or 
of  good  health,  but  was  of  very  imperious  disposition  ; 
she  relied  upon  the  advice  ^f  Mr.  Buckingham  and  pro- 
f-  ponent,  in  business  affairs,  and  was  always  liberal  to 

proponent,  though  exacting  to  others  ;  witness  saw  de- 
cedent nearly  every  day  during  the  year  1877  ;  she  knew 
of  decedent's  feeble  mind  and  unreasonable  disposition 
from  her  conduct,  and  acts  ;  witness  had  had  no  inter- 
course with  Julian  Field,  since  his  duplicity  with  I'egfird 
to  the  will. 

2.  A  letter  of  Mr.  Cisco  to  Mrs.  Clark,  dated  March 
12,  1878,  in  which  he  acknowledges  the  receipt  of  letter 
of  February  25,  and  states  that  decedent  sent  her  will  to 
him  for  safe  keeping ;  that,  after  decedent's  death,  he 
received  a  letter  from  proponent,  which  induced  him  to 
open  the  package  then  in  hi^  possession,  when  he  found 
he  was  named  as  executor ;  that  he  had  concluded  not  to 
act,  nor  would  Mr.  Stone,  who  was  substituted  and  who 
had  been  applied  to,  without  examining  the  will ;  that 
he  wrote  Julian  Field  of  their  declination,  and  recom- 
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mended  that  his  aant  and  mother  should  decide  upon 
an  administrator,  and  he  proceeds  to  give  the  provisions 
of  the  will,  the  current  price  of  New  York  bonds, 
and  that  proponent  and  contestant  should  decide  upon 
an  administrator.  He  also  stated  that  he  would  not 
advise  contestant,  as  her  husband  was  competent  to 
do  so,  and  requested  Mrs.  Clark  to  show  his  com 
munication  to  her  mother,  and  that  it  be  considered 
confidential. 

3.  Another,  dated  April  9,  1878,  from  Mr.  Cisco  to 
Mrs.  Clark,  acknowledging  receipt  of  hers  of  March  26, 
wherein  he  denied  that  decedent's  will  was  made  on  his 
advice,  as  stated  by  Julian  Field,  and  stated  that  she 
never  asked  his  advice,  and  he  never  gave  it ;  that  pro- 
ponent informed  her  that  she  was  not  otherwise  pro- 
vided for,  but  contestant  was,  and  wished  him  to  advise 
decedent,  which  he  declined ;  that  she  subsequently 
wrote  him  that  decedent  was  going  to  make  a  new  will ; 
and  asked  about  its  proper  execution  for  probate  in  New 
York,  and  he  gave  her  the  information ;  that  he  knew 
nothing  of  the  contents  till  it  was  opened,  and  he  declined 
to  act  as  executor,  because  there  would  be  a  contest,  and 
he  had  written  to  proponent,  advising  a  satisfactory  com- 
promise, in  which  case  he  would  consent  to  act. 

4.  A  letter  from  E.»B.  Washburne,  dated  April  11, 
1878,  to  Mrs.  Clark,  acknowledging  receipt  of  letter 
from  her,  and  stating  that  he  did  not  advise  decedent  as 
to  her  will,  but  referred  her  to  the  witnesses,  if  she 
desired  them  to  act,  and  that  decedent  requested  the 
witness  Beisel  to  forward  the  will  to  Mr.  Cisco. 

5.  Another,  from  Mr.  Cisco  to  Mrs.  Clark,  dated 
May  1,  1878,  acknowledging  one  from  her  of  April  17, 
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stating  that  she  was  entitled  to  a  copy  of  the  will,  which 
he  sent ;  that  the  last  two  letters  of  credit  were  payable 
to  decedent  or  Mrs.  Field,  so  the  latter  could  draw  the 
money,  if  decedent  was  unable  to  sign  ;  that  the  instruc- 
tions to  decedent  to  destroy  her  first  will  were  in  her 
handwriting,  and  after  her  signature  at  the  bottom  of 
one  of  proponent's  letters  ;  that  he  had  written  to  pro- 
I^onent,  advising  a  comi^romise. 

6.  The  deposition  of  Charles  G.  Clark,  taken  on  com- 
mission, who  testified  that  he  knew  proponent,  contest- 
ant, and  decedent,  in  1877  ;  that  he  was  the  husband  of 
the  witness,  Julia  T.  Clark,  who  was  a  daughter  of  the 
contestant ;  knew  Julian  Field  ;  that,  after  decedent's 
death,  Mrs.  Tucker  returned  to  Geneva,  and  Julian  soon 
after  called  upon  witness  to  see  his  wife,  and  learn  why 
her  mother  had  refused  to  sign  the  paper  sent  from  New 
York  to  admit  the  will  to  probate,  saying  it  was  done  to 
save  expense  ;  and  witness  suggested  to  him  that,  as  con- 
testant was  not  in  Paris,  there  was  no  immediate  neces- 
sity of  action,  and  they  had  better  wait  till  Mr.  Cisco 
was  heard  from  ;  that  Mr.  Field  said  it  was  desirable  the 
will  should  be  speedily  settled,  and  on  witness  asking 
him  if  the  will  was  made  in  New  York,  he  replied, 
''Yes;"  witness  requested  his  wife  to  write  to  her 
mother  not  to  sign  any  paper,  bift  write  to  Mr.  Cisco  for 
inforaiation  as  to  the  will,  and  that  a  reply  came  con- 
taining the  will ;  that  Julian  informed  him  that,  under 
the  circumstances  of  the  new  will,  it  would  be  expected 
ithat  a  reasonable  person  would  accept  it,  and  that  if  con- 
testant attempted  to  set  it  aside,  he  would  make  such 
revelations  of  the  atrocious  conduct  of  contestant 
tK)wards  decedent  as  would  create  a  great  scandal.    On 
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cross-examination,  be  testitied  he  was  on  friendly  terms 
with  proponent  and  Julian  ;  that  he  conld  not  say 
whether  contestant  would  have  acquiesced  in  the  will, 
but  for  his  advice  and  that  of  his  wife. 

7.  The  deposition  of  Mary  Stone,  taken  on  commis- 
sion, who  testified  that  she  knew  decedent  since  her 
childhood,  and  proi)onent  and  contestant;  was  not  on 
intimate  terms  with  them ;  she  sometimes  visited  dece- 
dent, but  not  within  the  last  two  montbs  of  her  life ;  she 
convei-sed  with  decedent  about  her  property,  its  disposi- 
lion  and  her  will ;  she  had  two  or  three  conversations  in 
1876,  not  later  than  the  early  part  of  November  of  that 
year,  in  Paris,  at  her  resid^ence ;  that  she  asked  witness 
as  to  the  advisability  of  changing  her  will,  stating,  as 
her  reasons,  that  proponent's  and  contestant's  circum- 
stances had  altered  since  her  first  will,  which  divided 
her  property  equally,  and  she  desired  to  change  it,  and 
give  proponent  more ;  did  not  state  details,  but  said 
(contestant  had  an  income,  and  proponent  had  none  ;  she 
understood  decedent  to  say  her  will  was  in  New  York  ; 
said  nothing  of  one  made  in  Paris  ;  she  was  always  rea- 
sonable at  that  time,  but  she  never  spoke  of  having 
changed  her  will ;  never  spoke  of  proponent  stating  to 
her  that  Mr.  Tucker  had  a  large  property  ;  that  propo- 
nent was  present  at  onef  of  her  interviews  within  the 
period  named,  a(  decedent's  room,  when  the  intended 
change  of  the  will  was  spoken  of  by  decedent,  but  pro- 
|X)nent  said  she  thought  the  New  York  will  was  unjust 
to  her,  which  decedent  assented  to,  or  decedent  said  it 
was  unjust,  and  Mrs.  Field  assented  ;  she  never  saw  any 
indication  of  decedent's  weakening  mind  or  memory ; 
she  did  not  see  her  in  the  summer  of  1877. 
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8.  The  deposition  of  Mrs.  Eliza  L.  Tucker,  taken  on 
commission,  who  testified  that  she  resided  at  Geneva, 
was  a  sister  of  proponent  and  daughter  of  decedent,  and 
was  contestant  herein  ;  that  she  resided  with  decedent 
in  Paris  continually,  except  in  1873,  till  June,  1877, 
when  she  went  to  Geneva,  leaving  decedent  with  propo- 
nent ;  decedent  was  always  kind  and  affectionate  in  her 
relations  with  witness,  but  not  so  much  of  a  companion 
as  proponent,  owing  to  witness's  deafness ;  about  two 
years  befoie  her  death,  proponent  took  personal  charge 
of  her  ;  when  she  was  living  with  decedent,  she  did  not 
know  she  had  made  a  will  in  America  ;  was  under  the 
impression  that  she  casually  remarked  that  her  property 
was  equally  divided  between  proponent  and  contestant 
in  America,  and  that  the  will  was  left  with  Mr.  Cisco ; 
decedent  was  easily  excited  by  trivial  causes,  and  would 
become  so  if  dinner  was  not  brought  in  at  proper  time, 
or  her  bath  not  ready  ;  such  things  would  produce  fits 
of  weeping ;  was  frequently  childish  in  her  conduct ; 
when  decedent  first  went  to  Europe,  contestant  some- 
times wrote  business  letters ;  afterwards  her  daughter 
did  so,  i)aid  her  bills  and  kept  her  accounts  until  1876, 
when  she  married,  after  which  proponent  attended  to 
her  mothers  business,  signed  checks,  etc. ;  she  procured 
Mrs.  Boulton  and  proponent  to  read  her  letters ;  dece- 
dent always  consulted  proponent  as  tp  matters  of  busi- 
ness, and  was  much  biased  under  her  influence   and 
advice ;  it  w^as  well-known  to  the  family  that  decedent 
had  made  her  will  in  America  ;  never  heard  her  express 
any  dissatisfaction  with  it ;  never  had  any  conversation 
with  her  or  .proponent,  or  any  one  prior  to  decedent's 
death,   respecting    the    instrument    propounded;    her 
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daughter  wrote  to  Mr.  Cisco,  to  inquire  if  there  was  a 
new  will  after  the  death  of  decedent,  and  after  receiving 
a  letter  that  there  was,  she  wrote  to  witness  at  Geneva  ; 
she  received  a  letter  from  Julian  referring  to  proponent ; 
he  acted  for  his  mother  ;  he  called  upon  witness  and 
showed  her  a  letter  from  Mr.  Cisco,  and  asked  her  to 
request  Mr.  Jackson  to  act  with  regard  to  the  will,  which 
she  supposed  was  the  old  one,  not  having  heard  of  the 
new ;  proponent  misrepresented  witness  to  decedent, 
and  made  her  think  her  income  was  larger  than  it  was  ; 
she  had  heard  discussions  between  proponent  and  dece- 
dent about  money  matters,  in  which  her  mother  always 
yielded ;  and  after  she  heard  of  the  new  will,  she  offered 
a  fair  compromise  with  proponent,  which  was  refused; 
Julian  said  that  Mr.  Cisco  and  Mr.  Washburne  and 
others  advised  his  grandmother  to  change  her  wiU  ;  that 
witness  stated  that  the  decedent  was  afraid  of  proponent, 
and  did  not  dare  to  contradict  her. 

On  cross-examination,  she  testified  she  was  on  good 
terms  with  the  proponent ;  she  was  with  decedent  when 
she  died ;  that  she  was,  and  still  is,  the  owner  of  a  house 
in  Twenty-third  street,  New  York,  unincumbered. 

9.  A  letter  addressed  to  contestant,  without  date, 
avenue  Priedland,  Paris,  written  by  Julian,  stating 
that  decedent's  will  was  her  own  idea,  and  justified  in 
the  eyes  of  all ;  as,  since  the  first  one,  Fanny's  marriage, 
and  his,  father's  death,  leaving  his  mother  entirely  de 
l>endent  on  decedent,  had  changed  the  circumstances  and 
justified  the  change  ;  that  it  was  the  opinion  that  dece- 
dent left  very  little,  and  it  remained  for  proponent  and 
contestant  to  have  the  pittance  settled  according  to  law, 
and  talk  about  matters  afterwards  ;  after  it  was  settled 
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she  would  be  at  liberty  to  take  any  exceptions  she  de- 
sired, to  the  details  ;  it  was  aever  too  late  to  dispute  u 
will ;  it  was  a  great  thing  to  keep  the  money  in  the  fam- 
ily ;  and  advised  her  to  go  before  the  United  States  con- 
sul with  her  husband,  and  to  accept  the  will  of  her 
mother,  as  she  knew  decedent  had  acted  according  to 
the  dictates  of  her  conscience  ;  if  she  would  forward 
such  a  statement  to  him,  he  would  cable  it  to  Mr.  Cisco, 
and  then  send  the  document ;  she  knew  as  much  about 
the  new  will  as  he  or  his  mother  did  ;  decedent  had  en- 
deavored to  make  proponent  and  contestant  equally 
comfortable,  and  given  $3,0()0  to  Julia,  to  make  up  for 
the  lost  bond,  which  would,  of  coarse,  come  to  contestant, 
as  Julia  was  so  well  off  ;  that  the  details  of  the  will  were 
approved  by  Mary  Stone,  Mr.  Cisco,  and  Mr.  Wash- 
burne,  who  thought  her  decision  and  arrangement  cor- 
rect and  best ;  it  was  signed  before  Mr.  Washburne,  who 
had  no  possible  interest  in  what  she  performed ;  he 
could  not  remember  the  terms  of  the  will ;  on  much  re- 
flection and  advice  he  thought,  if  she  would  sign  the 
document  suggested,  it  would  result  in  decedent's 
money  remaining  intact,  instead  of  getting  into  the  hands 
of  New  York  lawyers,  and  if  she  did  not,  a  commission 
would  be  sent  out  at  an  expense  of  $250,  there  would  be 
great  delay,  and  the  estate  frittered  away  in  tees  and 
legal  expenses;  not  to  take  Boqlton's  advice,  but 
George's,  who  had  more  common  sense,  and  he^  would 
give  his  mother  advice  suited  to  the  case  ;  asked  her  to 
sign  the  document  to  save  expense  and  delay,  sayin;^ 
that  she  would  have  time  afterwards  to  discuss  any 
<!lau8e  or  provision  which  she  did  not  like,  and  that  she 
bhould  rely  on  decedent's  justice,  and  should  be  uowill- 
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iug  to  call  in  question,  or  dispute,  her  last  wishes,  etc. 
Three  other  letters,  from  the  same  writer,  of  similar 
tenor,  wei^e  read. 

10.  A  letter  from  Mr.  Buckingham,  addressed  to  con- 
testant, signed  C.  B.,  dated  March  15,  1878,  from  New 
York,  expressed  his  astonishment  at  the  terms  of  the 
will,  which  he  saw  in  Mr.  Cisco's  hands  ;  stated  that  the 
will  was  safe  in  the  latter' s  hands ;  that  he  had  a  new 
last  will  and  testament  of  decedent ;  that  proponent  had 
written  to  two  persons  in  this  city  to  influence  her 
mother  to  make  a  will,  and  make  her  income  equal  to 
contestant's,  as  an  excuse  for  a  change  in  the  old  ;  that 
he  thought  Mr.  Cisco  and  Mr.  Stone  would  act  as  execu- 
tors, if  they  would  agree  to  set  the  new  will  aside,  and 
abide  their  arbitrament  for  an  equal  division  of  the 
estate,  with  reference  to  their  respective  pecuniary  con- 
dition ;  that  nothing  could  be  done  with  the  new  will, 
because  the  executors  refused  to  act,  except  by  consent 
of  the  heirs,  and  that  the  contest  would  involve  great 
ex])en8e  and  delay,  and  in  the  meantime  the  legatees 
could  not  draw  anything  to  carry  on  litigation,  or  for 
support,  except  by  order  of  court,  and  referred  to  the 
necessities  of  the  proponent,  which,  with  her  sense  of 
jttsciee  and  kindred,  should  lead  to  a  compromise  of  the 
will  soon  ;  that  decedent's  estate  was  $45,000,  in  New 
York  city  seven  per  cent,  bonds,  worth  twelve  per  cent, 
premium,  and  could  be  sold  immediately  ;  that  the  only 
deposit  decedent  left  with  Mr.  Cisco  was  $45,000  in 
United  States  bonds  of  1862,  and  some  $3,000  or  $4,000 
in  money,  which  had  been  drawn  out. 

11.  The  deposition  of  Valerie  Wright  Forbes,  taken 
on  commission,  who  testified  that  she  was  the  wife  of 
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Paul  S.  Forbes,  who  had  been  acquainted  with  dece- 
dent from  1871  to  her  death  ;  that  decedent  had  always 
sj)oken  of  remaining  in  Paris,  as  her  home,  and  she 
never  expected  to  leave,  and  in  her  conversation  always 
expressed  her  intention  of  remaining  there  for  the  rest 
of  her  life ;  that  her  mind  was  X)erfectly  clear,  and 
health  and  spirits  good. 

On  cross-examination,  she  testified  that  she  was  do- 
miciled at  rue  Balzac,  and  she  meant  by  domicil,  where 
one  had  their  home,  where  they  had  established  their 
residence,  with  the  intention  of  remaining;  decedent  said 
her  home  was  in  Paris  and  in  New  York  ;  that  was  her 
general  conversation,  she  could  not  specify  particulars  ; 
her  exact  words  were  that  she  "  never  expected  to  i^turn 
to  America,  on  account  of  economy,  and  liked  it  better  ;" 
she  never  expressed  a  desire  to  return  ;  No.  4  rue  Balzac 
was  a  family  hotel,  where  the  conversations  took  place, 
but  she  could  not  state  the  dates. 

12.  The  deposition  of  Mrs.  Julia  T.  Clark,  taken  un- 
der commission  in  Paris,  who  testified  that  she  resided 
in  Paris  ;  knew  decedent,  who  was  her  grandmother,  and 
lived  at  No.  4  rue  Balzac  from  1865  till  her  death,  which 
was  her  home,  domicil  or  residence  ;  she  knew  decedent 
to  make  Paris  her  permanent  home,  residence  or  domicil, 
and  she  told  her  she  intended  to  live  in  Paris  during 
her  life-time ;  witness  went  to  America  in  1874,  and 
decedent  told  her  to  give  her  love  to  her  friends  and  tell 
them  she  should  never  see  them  again,  as  she  would 
never  be  able  to  go  to  America ;  at  another  time,  she 
told  her  to  be  sure  to  have  her  body  sent  to  America, 
when  she  died  ;  she  liked  Paris  better  than  any  other 
place;    herself    and    family   were    all    there,    and    her 
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health  was  better,  and  it  was  economical;  her  mind 
was  good  from  1865  to  her  death,  and  her  spirits  cheer- 
ful ;  she  was  in  such  bodily  health  as  to  stand  a  voyage, 
if  she  had  desired  to  go  to  America,  and  had  moneys 
enough  to  pay  her  expenses  and  return  ;  and  constantly 
expressed  her  intention  to  remain  in  Paris,  as  her  home 
and  domicil. 

On  cross-examination,  she  testified  that  she  was  not 
one  of  the  contestants,  but  her  mother  was  a  contestant, 
and  that  witness  would  lose  a  legacy  if  the  will  was  set 
aside  ;  on  several  occasions  when  she  urged  decedent  to 
go  back  to  America,  she  said  she  should  never  go  back, 
and  asked  witness  to  see  her  body  placed  in  the  family 
vault ;  witness  did  not  see  that  her  body  was  taken  back 
to  America,  but  its  transportation  was  undertaken  by  her 
estate  ;  decedent  lived  with  witness's  mother  in  New  York 
before  she  went  to  Europe,  and  paid  part  of  the  ex- 
I)enses ;  she  came  to  Europe  in  1866  and  1866,  and  brought 
witness's  sister  Fanny  with  her :  witness  arrived  in  1867 : 
decedent  never  left  Paris,  winter  or  summer,  except 
from  August,  1870,  to  June,  1871 ;  decedent  was  living  in 
Paris  and  paid  a  portion  of  the  rent ;  decedent  went  to 
Nice,  and  returned  to  Paris,  and  remained  at  rue  Balzac, 
from  the  beginning  of  1869  to  her  death  in  1878  ;  there 
was  no  break  except  that  produced  by  the  war,  when  she 
went  to  Le  Mans  and  Trouville,  accompanied  by  contest- 
ant and  proponent  and  witness's  sister,  and  returned  to 
Paris,  May  or  June,  1871 ;  she  desired  the  will  to  be 
broken,  in  the  interest  of  her  mother ;  decedent's  remains 

were  in  the  cemetery  at  New  York. 

•I 

13.  The  deposition  of  Henrietta  N.  La  Romaine  Meil- 
hau,  taken  on  commission,  who  testified  that  she  resided 
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at  4  rue  Balzac  ;  was  acquainted  with  decedent  for  near- 
ly ten  years  ;  who  lived  in  her  house  at  that  time,  but 
went  with  witness  to  Le  Mans  during  the  war,  and  con- 
versed with  decedent  every  day  ;  she  said  she  should  like 
to  return  to  America  to  see  her  friends  in  America,  but 
she  was  too  old  ;  that  decedent  was  always  permanently 
established  in  France  ;  she  was  perfectly  strong  enough 
in  body  to  stand  a  voyage  if  she  chose ;  said  she  liked 
France,  and  French  people  and  manners,  and  that  the 
climate  agreed  with  her. 

14.  The  deposition  of  Edward  Harrison  May,  taken 
(^n  commission  in  Paris,  Finance,  who  testified  that  he 
knew  decedent  for  twelve  years ;  he  used  to  live  in  the 
same  house  with  her ;  often  conversed  with  her  about 
her  former  home,  but  not  about  any  other ;  that  she 
died  at  No.  4  rue  Balzac. 

Proponent  then  read  in  evidence : 

1.  The  deposition  of  Mrs.  Mary  L.  Stone,  taken  on 
commission,  who  testified  that  she  knew  decedent  all  her 
lifetime,  and  was  called  upon  by  Mrs.  Clark,  last  sum- 
mer, to  testify  what  she  knew  of  decedent's  intention 
ill  insiking  her  will,  as  to  her  competency ;  and  she  testi- 
fied that  decedent  was  competent,  but  never  told  her 
what  her  intentions  were ;  that  she  spoke  of  her  prefer- 
ence for  America,  and  expressed  her  intention  of  return- 


ing. 


2.  The  deposition  of  Mathilde  Flandin,  taken  on 
commission,  who  testified  that  she  resided  in  Paris,  and 
knew  decedent  for  twenty  years,  both  in  New  York  and 
Paris  ;  was  very  intimate  with  her,  and  conversed  with 
her  npon  the  subject  of  remaining  in  France,  and  she 
told  her  several  times  that  she  hoped  she  would  not  die 
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in  Earope ;  she  prayed  she'  might  not  die  there,  but 
wished  to  go  back  to  her  native  country. 

On  cross-examination,  she  testified  that  she  con- 
sidered her  serious  when  she  stated  that. 

3.  The  deposition  of  Albert  C.  Haseltine,  taken  on 
commission,  who  testified  that  he  knew  decedent  from 
1870  ;  made  her  acquaintance  in  Paris  ;  decedent's  party 
at  Le  Mans  consisted  of  decedent,  Mrs.  Tucker,  Miss 
Fanny,  now  Boulton,  and  afterwards  joined  by  propo- 
nent at  Trouville ;  decedent  frequently  expressed  the 
desire  to  return  to  America  ;  she  seemed  to  be  patriotic 
in  an  eminent  degree,  sometimes  to  an  extent  tiresome  ; 
she  did  not  like  French  people,  detested  them  and  their 
cookery. 

4.  The  deposition  of  Edouard  Clunet,  who  testified 
that  he  was  a  counselor  of  the  Court  of  Appeals  in  Paris, 
and  acquainted  with  the  Civil  Code  of  France ;  that,  in 
1889,  the  court  decided  that  a  foreigner  could  not  «icquire 
a  legal  domicil  in  France,  without  the  authorization  of 
the  Chief  Executive,  which  opinion  has  not  been  changed. 
He  instanced  a  Bavarian  named  Forge,  who  was  brought 
to  France  at  live  years  of  age,  served  in  the  French 
army,  married  a  French  woman,  established  himself  at 
Pan,  and  resided  there  until  his  death,  and  performed 
many  possible  civil  and  legal  acts,  practiced  his  profes- 
sion, availed  himself  of  electoral  rights,  and  died  at 
seventy-eight  years  of  age.  The  court  decided  that  he  did 
not  acquire  a  legal  domicil,  because  he  obtained  no 
authorization,  as  required  by  article  13;  that  there  had 
been  no  contrary  decision  since. 

6.  The  deposition  of  Julian  Field,  taken  on  commis- 
sion, who  testified  that  he  knew  decedent,  who  was  his 
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grandmother ;  he  was  proponent's  son  ;  he  called  on  Mr. 
Clark,  contestant's  son-in-law,  after  decedent's  death, 
and  conversed  with  him  about  the  appointment  of  an  ad- 
ministrator to  her  will,  the  executors  having  declined; 
immediately  after  receiving  a  letter  from  Mr.  Cisco,  dated 
February  12,  1878,  announcing  that  he  declined  to  act, 
he  called  upon  Mrs.  Clark,  by  contestant's  request,  to 
advise  as  to  what  was  best  to  be  done  ;  he  never  at- 
tempted to  mislead  Mr.  or  Mrs.  Clark,  touching  the  na- 
ture or  contents  of  the  paper ;  in  March,  1878,  he  wrote 
contestant  at  Geneva,  requesting  her  to  sign  an  instrument 
of  waiver,  which  had  been  received  by  his  mother  from 
her  counsel  in  New  York  ;  at  that  time  contestant  knew 
the  nature  and  contents  of  the  will,  as  appeared  by  her 
letters  to  pro^Donent,  dated  March  17  and  28  ;  the  idea  of 
making  a  new  will  was  decedent's  own,  and  the  rea- 
sons were,  first,  that,  by  the  death  of  witness's  father, 
his  mother  was  left  destitute  ;  and,  second,  the  marriage 
of  contestant's  youngest  daughter  to  a  man  of  means; 
witness  urged  decedent  to  make  her  intentions  known  to 
contestant,  but  she  absolutely  refused,  alleging  that  if  she 
did  she  would  be  subjected  to  violence,  abuse,    worry, 
and  (rouble  ;  decedent  told  witness  what  she  intended 
doing  by  her  will — what  she  thought  her  duty ;  having 
once  made  up  her  mind,  nothing  would  prevent  her  from 
noting  in  accordance  with  her  decision  ;  on  February  24, 
1878,  he  called  upon  contestant,  and  showed  a  letter  from 
Mr.  Cisco,  dated  February  12, 1878,  and  she  referred  him 
to  her  daughter,  Mrs.  Clark,  and  he  went  to  see  her,  and 
gave  her  a  letter  stating  that  his  object  was  to  consult  as 
to  the  propriety  of  asking  contestant  to  agree  with  his 
mother  as  to  the  appointment  of  an  administrator ;  no 
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paper  was  offered  to  contestant  for  her  signature  at  that 
time ;  Mrs.  Clark  wrote  to  Mr.  Cisco  for  information  as 
to  contestant's  will,  who  replied,  giving  the  information  ; 
at  that  interview,  Mrs.  Clark  requested  that  Mr.  Cisco 
should  be  asked  to  name  a  suitable  person,  for  that  pur- 
pose ;  subsequently,  in  conversation  with  Mr.  Clark,  the 
latter  spoke  of  the  intention  of  his  wife  to  contest  the 
will  in  her  mother's  name,  and  that  it  had  better  come  to 
a  compromise  ;  afterwards,  he  called  on  Mrs.  Clark,  and 
asked  the  grounds  upon  which  she  proposed  to  contest ; 
she  said,  undue  influence,  but  laughed,  and  said  she 
should  never  have  dreamed  of  such  an  absurd  and  hope- 
less charge  as  incapacity,  against  her  grandmother ;  he 
only  saw  decedent  twice,  between  Mrs.  Clark's  marriage 
and  decedent's  death ;  on  the  first  occasion  she  was  clear, 
strong  in  intellect,  and  remarked,  after  she  entered  the 
room,  that  she  could  not  tell  how  glad  she.  was  that 
the  alteration  she  made  in  the  willwas  just  and  right 
before  Julia's  engagement — that  she  was  glad  she  made 
it  when  she  was  strong  and  could  get  about,  now  that 
Julia  had  married  a  man  who  could  provide  for  her — that 
she  was  not  equal  to  going  out  very  much — the  thought 
that  she  had  not  altered  the  will  she  made  in  America 
would  worrj^  her  to  death — thut  Eliza  had  then  no  one 
dependent  on  her,  except  George,  who  could  take  care 
of  himself,  if  he  liked,  and  she  had  quite  enough  money 
to  live  quietly  and  comfortably  if  she  liked  ;  she  often 
repeated  that  she  was  glad  that  she  had  altered  her 
will ;  the  next  time  he  saw  her  was  a  week  before  she 
died. 

On  cross-examination,  he  testified  that  he  was  in  the 
habit  of  visiting  decedent  two  or  three  times  a  week, 
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more  or  less  ;  this  conversation  took  place  in  Mrs.  Clark's 
drawing-room  in  Paris,  where  he  presented  Mr.  Cisco's 
letter,  telling  her  that  he  had  been  asked  to  do  so,  by 
her  mother,  to  whom  he  had  submitted  it,  and  asked 
Mi's.  Clark  who  she  thought  would  be  best  to  suggest 
as  executor ;  she  said  that  it  had  better  be  left  to  Mr. 
Cisco,  and  they  both  agreed  that  proponent  and  contest- 
ant would  accept  any  executor  named  by  him ;  Mr. 
Clark  concurred  in  his  wife's  suggestion,  and  said  it  was 
necessary  for  proponent  and  contestant  to  waive  the 
rights  of  administration  in  order  to  allow  of  any  one  ad- 
ministering the  estate,  other  than  the  executor  named 
in  the  will ;  Mr.  Clark  said,  '*  I  suppose  the  will  was 
made  in  America,  was  it  not?"  witness  answered,  *'I 
suppose  so  ; "  he  sent  one  of  the  waivers,  sent  by  counsel 
to  his  mother,  to  contestant ;  he  had  a  conversation  with 
decedent  about  making  a  new  will ;  the  idea  originated 
with  decedent ;  she  laid  the  circumstances  which  induced 
her  to  arrive  at  that  conclusion  before  him,  and  asked 
his  opinion  ;  about  a  year  before  her  death,  he  told  her 
that  he  thought  she  was  light ;  he  never  made  any  sug- 
gestion, as  to  leaving  more  to  his  mother  than  by  the 
will  in  America,  for  the  purpose  of  making  her  income 
equal  to  contestant's,  so  as  to  make  them  both  equal ;  he 
only  concurred  with  her  suggestion  ;  he  knew  decedent 
left  a  will  in  America,  but  not  exactly  the  terms ;  and  he 
knew  she  made  a  will  in  Paris,  the  same  evening,  or  the 
day  after;  he  remembered,  after  decedent's  funeral,  he 
and  Mr.  Clark  were  collecting  some  articles  left  by  her, 
and  they  came  across  some  of  her  letters,  which  he  took, 
and  said  he  would  bum ;  that  there  was  a  mass  of  papers, 
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bills,  letters,  of  no  interest,  and  he  barned  them,  two  or 
three  days  after  the  funeral 

6.  A  letter  from  Mr.  Cisco,  dated  February  12,  1878, 
addressed  to  the  witness,  Field,  stating  that  he  examined 
the  will,  and  to  his  surprise  found  that  he  was  appointed 
execator,  and  that  both  lie  and  Mr.  Stone  declined  to 
act;  and  suggested  an  agreement  between  the  parties 
upon  an  administmtor,  and  that  the  letter  be  exhibited 
to  his  mother. 

7.  Two  letters  from  C.  Buckingham  to  decedent, 
dated  in  1868  and  1871,  respectively,  the  former  of  which 
contained  the  following  passage,  "You  speak  of  your 
age  and  infirmities,  and  your  desire  to  return  to  the  land 
of  yonr  nativity,''  but  he  did  not  see  the  way  clear  for 
her  retnrn,  and  did  not  know  where  she  could  go  for 
lodging,  and  advised  her  to  remain  where  she  was  com- 
fortable and  free  from  irritation. 

8.  The  deposition  of  Mrs.  Julia  M.  Field,  proponent, 
taken  on  commission,  who  testified  that  decedent  was 
her  mother,  and  contestant  her  sister ;  witness  and  con- 
testant were  the  only  surviving  childi*en  ;  decedent  lived 
from  1877  to  the  time  of  her  death  in  Paris  ;  left  America, 
where  she  was  born,  in  1866;  she  lived  with  decedent 
the  latter  part  of  1871 ;  she  lived  on  the  ground  floor, 
while  decedent  lived  on  the  second,  where  she  was 
entirely  independent  of  witness ;  in  1877  she  possessed 
nothing,  was  dependent  on  her  mother,  and  had  been 
since  her  husband's  death  in  January,  1875;  her  finan- 
cial condition  was  known  to  contestant  and  decedent  ; 
decedent's  mind  and  memory  were  strong  and  clear  in 
June  and  July,  1877 ;  she  was  perfectly  well,  and  her 
mental  capacity  as  strong  as  ever ;  she  was  noted  for  her 
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clear  memory  and  power  of  mind,  which  were  marvelous 
for  a  woman  of  her  age  ;   she  was  well  known  for  her 
firmness  of  will  and  character ;  nothing  could  change  her 
determination,  after  she  had  reached  a  conclusion  that 
she  thought  right ;  witness  never  attempted  to  exercise 
influence  over  her,  never  discovered  any  indication  of 
failing  mind  or  memory  ;  she  was  present  at  the  wedding 
of  Miss  Tucker,  in  the  early  part  of  January,  1878,  about 
ten  days  before  her  death,  and  appeared  quite  vigorous 
in  body  and  mind  ;  she  observed  only  such  emotions  as 
were  common  to  her  on  such  occasions  ;  she  told  witness 
that  she  was  going  to  execute*  her  will ;  witness  went 
with  decedent  to  the  American  legation,  and  left  her  in 
the  private  office  of  Mr.  Washburne  ;  after  its  execution, 
witness  walked  home  with  her  ;  she  said  she  was  glad 
the  business  was  done  ;  she  always  acted  independently  ; 
witness  had  been  on  good  terms  with  contestant  until 
this  contest  began  ;  she  never  misrepresented  her  sister's 
means ;  decedent  claimed  to  be  a  citizen  of  the  United 
.   States  and  not  otherwise,  and  used  to  say  she  was  a  true- 
born  American  ;  on  July  4,  about  two  years  before  her 
death,  she  said  she  had  a  mind  to  introduce  herself  as 
the  oldest  American  lady  in  Paris,  at  Mr.  Helmbold's, 
who  had  invited  the  Americans  in  Paris  to  a  free  lunch  ; 
she  never  failed  to  celebrate  Washington's  birth-day  and 
the  fourth  of  July,  reciting  the  song  of  the  ^'  Stax-Span- 
gled  Banner;"  she  never  declared  to  the  authorities  in 
Paris  her  intention  of  residing  there ;  never  procured  an 
authorization,  or  took  any  steps  to  renounce  her  Ameri- 
can citizenship ;  rei)eatedly  manifested  a  desire  to  return 
to  America,  and  every  winter  threatened  to  return  the 
following  spring ;  she  detested  France  and  the  French, 
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and  made  them  promise  that,  if  she  died,  they  would 
send  hei  home ;  about  a  year  and  a  half  before  her  death 
she  purchased  a  trunk,  and  had  it  marked  with  her  ini- 
tials and  ''N.  Y#;"  witness  authorized  Julian  to  com- 
municate with  contestant  as  to  the  waiver  of  administra- 
tion ;  the  paper  sent  to  her  was  the  same  as  sent  to 
witness  ;  decedent  had  given  more  during  her  life  to 
contestant  and  her  children  than  to  proponent  and  hers, 
and  the  idea  of  changing  her  will  originated  with  her,  for 
the  reason  that  witness's  husband  had  died,  leaving  her 
I)enniless;  contestant's  j^oungest  daughter  had  married 
well,  and  did  not  need  assistance ;  she  consulted  friends 
upon  the  subject,  and  requested  Mr.  Davidge  to  see  her 
in  reference  to  the  matter;  when  she  had  decided  to 
make  a  new  will,  she  requested  Mr.  Davidge,  the  lawyer, 
to  come  and  see  her  in  reference  to  it,  and  he  did  so,  and 
they  talked  the  matter  over  in  decedent's  sitting-room  ; 
witness  learned  this  from  decedent,  as  she  was  never 
present  at  any  of  their  interviews ;  but  on  one  occasion 
contestant's  son  George  came  into  the  room,  and  dece- 
dent asked  him  some  question  about  his  mother's 
income  ;  he  said  he  didn't  know  exactly,  and  asked  her 
what  she  wanted  to  know  for,  and  if  it  was  about  her 
new  will  ?  She  answered  it  was ;  decedent  told  her, 
after  its  execution,  that  she  did  not  communicate  its 
contents  to  contestant,  because  she  would  not  be  satisfied 
and  would  give  her  no  peace. 

On  cross-examination,  she  testified  that  she  had  been 
dependent  on  decedent  since  her  husband's  death,  and 
remained  so  until  decedent's  death;  her  husband  die'd 
in  January,  1875,  and  thereafter  decedent  began  to  con- 
sider the  making  of  a  new  will ;   spoke  of  it  frequently. 
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and  of  her  desire  to  equalize  witness's  income  with  that 
of  contestant ;  witness  wrote  to  Mr.  Cisco  and  Mr. 
Backingham  in  the  winter  of  1876,  or  summer  of  1877, 
that,  in  view  of  her  altered  circumstances  by  the  death  of 
her  husband,  a  new  disposition  should  be  made,  equaliz- 
ing her  fortune  with  contestant's ;  that  she  did  not  know 
the  terms  of  the  then  will,  but  supposed  it  in  favor  of 
her  sister,  as  witness's  husband  was  in  receipt  of  a  hand- 
some income ;  and  she  spoke  to  Miss  Stone  and  Mr. 
Hawkes  about  a  new  will  being  made,  but  did  not  ask 
them  to  exert  influence  upon  her  mother  ;  she  had  fre- 
quent conversations  with  decedent  about  her  will,  but 
could  not  give  dates ;  she  approved  of  her  mother's  idea, 
and  deemed  it  best ;  she  received  a  visit  from  Mr.  Waah- 
burne,  in  answer  to  a  letter,  and  her  mother  executed  the 
will  the  next  day  ;  decedent  referred  to  a  will  left  with 
3Ir.  Cisco,  but  she  knew  nothing  of  its  contents  ;  she  did 
not  write  Mr.  Cisco,  at  her  mother's  dictation,  to  destroy 
that  will ;  she  never  kept  decedent's  accounts,  but  wrote 
letters  for  her  from  1875,  to  the  summer  of  1877 ;  she 
wrote  to  Mr.  Buckingham  to  find  out  what  contestant's 
income  was,  at  decedent's  request,  and  letters  were 
handed  to  decedent  which  contained  all  the  information 

■ 

which  witness  had  as  to  her  means ;  she  could  not  specify 
the  fame  when  decedent  expressed  an  intention  to  return 
to  the  United  States ;  she  never  authorized  any  one  to 
communicate  with  decedent  with  reference  to  any  other 
matter  connected  with  the  will ;  decedent  first  went  to 
Europe  in  the  thirties  and  remained  about  four  years, 
tBen  returned,  and  again  went  to  Europe  in  1844,  remain- 
ing a  ye>ar  and  a  half,  and  returned  ;  then  went  to  Europe 
in  1866,  where  she  died  ;  she  traveled  from  place  to  place, 
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always  lived  in  hotels,  or  pensions^  wintered  al:  Nice, 
summered  at  Baden,  and  in  1870  and  1871  at  Trouville  ; 
since  then  remained  in  Paris  at  No.  4  rue  Balzac,  fur  the 
last  eight  or  nine  years ;  witness's  father  died  in  1864  ; 
decedent  brought  her  youngest  niece,  and  her  sister  fol- 
lowed with  her  eldest  daughter  ;  witness  had  been  in 
Enrope  with  her  since,  and  contestant's  family  lived  in 
Europe  ;  that  witness  had  two  sons  in  America. 

9.  Two  letters  from  contestant  to  proponent,  the 
fonner  stating  that  she  had  received  a  letter  from  America 
that  decedent  had  altered  her  former  will,  and  made  a 
new^  one,  dividing  her  property  unequally,  giving  the 
major  part  to  proponent,  and  that  if  so  she  was  rejoiced 
to  hear  it,  as  it  was  right,  because  her  husband  had  left 
her  without  means,  etc.;  and  the  latter  stating  that  if  de- 
cedent had  made  her  will  equal,  it  was  her  intention  to 
make  some  allowance  to  proponent  from  her  estat<3, 
but  she  received  a  letter  from  America  informing  her  of 
the  new  will,  in  which  almost  the  whole  property  was 
given  to  her,  amounting  to  about  S37,()0(),  leaving  witness 
the  paltry  sum  of  $4,5()0,  and  refusing  to  accept  it,  as  un- 
just, and  that  she  should  demand  ro  l^now  the  circum- 
stances under  which  it  was  made  ;  imd  advised  her  not  to 
oblige  her  to  resort  to  legal  measures,  and  that  the  only 
will  she  would  recognize  was  that  left  in  America. 

10.  The  deposition  of  Albert  C.  Hiiseltine,  taken  on 
commission,  who  testified  that  he  knew  decedent  and  was 
in  the  habit  of  visiting  her  .in  1877  every  week  or  two  ; 
she  was  thoroughly  American,  an  enthusiastic  admirer 
of  the  institutions  of  the  United  States,  and  declared  her 
home  to  be  there ;  she  detested  the  French,  especially 
their  cooking ;  expressed  a  strong  desire  to  return  to 


166        CASES  IN  THE  SURROGATES'  COURTS. 


TUCKKR  9.    FIELD. 


America,  and  was  only  prevented  by  questions  of 
economy,  and  the  impossibility  of  going  at  her  advanced 
age,  without  being  accompanied  by  some  member  of  her 
family,  all  of  whom  preferred  remaining ;  at  one  time 
she  expressed  a  determination  to  go  alone ;  he  was  in- 
timate with  her  in  1870  at  Le  Mans;  that  in  1870  he 
found  her  possessed  of  mental  acuteness,  and  indepen- 
dence of  character,  and  sterling  common  sense,  the  same 
as  he  lecognized  in  1879, — a  perfectly  sound  mind,  as  he 
judged  from  her  langunge  and  demeanor ;  an  attempt  to 
influence  would  have  had  a  contrary  result  to  its  design, 
but  she  depended  on  proponent  entirely  for  a  quantity  of 
services,  necessary  for  a  person  of  her  age  ;  she  spoke  of 
her  devotion ;  proponent  was  entirely  dependent  on  her 
mother,  whilst  the  contestant  had  means  ;  and  that  de- 
cedent had  gone  to  the  American  legation  to  have  her 
will  certified. 

On  cross-examination,  he  testified  that  in  September 
or  October,  1870,  at  Le  Mans,  she  expressed  regret  that 
she  was  not  able  to  return  to  America. 

11.  A  certificate  from  the  French  Minister  of  Justice 
that  no  declamtion  of  intention  on  the  part  of  decedent, 
desiring  to  be  domiciled  in  France,  was  ever  made. 

12.  Charles  A.  Jackson,  sworn  for  proponent,  testi- 
fied that  he  was  proponent's  counsel,  and  knew  decedent 
in  her  life-time  ;  saw  her  twice  in  Paris  between  July  17 
and  25,  1877 ;  she  appeared  robust  in  health,  and  sur- 
prisingly bright  in  her  ideas  and  manner  of  expression  ; 
in  her  conversation,  she  expressed  herself  more  intensely 
American  than  any  woman  he  had  ever  met. 

On  cross-examination,  he  testified  that  she  spoke  of 
this  country  as  hers,  and  her  desire  to  return  ;  said  her 
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absence  was  caused  by  her  inability  to  cross  the  Atlan- 
tic, being  an  aged  person,  without  pain  and  incon- 
venience, and  because  she  lived  more  cheaply  abroad  ; 
said  it  was  her  desire  and  intention  to  return ;  that  New 
York  was  her  home — that  her  friends  were  there — that 
she  would  be  buried  there  ;  that  she  was  a  person  of  ex- 
tremely imperious  will. 

13.  .Hickson  W.  Field,  sworn  for  proponent,  testified 
that  he  was  a  son  of  proponent,  and  grandson  of  decedent ; 
last  saw  decedent  in  August,  1872,  at  4  rue  Balzac,  who 
expressed  regret  that  he  was  to  return  so  soon,  as  she 
would  have  been  glad  to  have  come  with  him,  as  she  did 
not  wish  to  die  in  a  foreign  land,  and  that  she  frequently 
expressed  that  wish,  and  said  she  thought  she  should 
come  in  the  Spring ;  that  the  reason  she  gave  for  not 
coming  with  him,  was  that  the  time  was  too  short  for 
preparation,  and  to  secure  a  state-room ;  that  he  had 
received  three  letters  from  his  grandmother,  which  were 
given  in  evidence ;  that  decedent  left  property  in  this 
country,  consisting  of  library,  paintings,  clothing,  furni- 
ture, and  articles  of  jewelry  and  silverware  stored, 
though  originally  left  in  Twenty-third  street ;  they  were 
articles  she  had  used  in  her  hpusehold  ;  that  he  was  in 
Paris  about  a  month. 

On  cross-examination,  he  testified  as  to  when  the 
letters  given  in  evidence  were  received ;  that  decedent 
had  resided  about  six  years  in  Paris  ;  that  he  conversed 
with  her  in  the  month  of  August,  1872,  as  stated  on 
direct ;  that  he  reached  Paris  in  June,  went  on  busi- 
ness, and  for  his  health ;  saw  decedent  every  day  while 
he  was  in  Paris  in  June ;  witness's  mother  was  also  resid- 
ing there ;  that  he  was  there  about  a  month  that  time. 
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then  went  to  Vichy,  and  remained  three  weeks,  and  re- 
turned to  Paris,  from  thence  to  London  and  Liverpool, 
and  home. 

On  re-direct  examination,  he  testified  that  when  he 
came  over  he  engaged  his  passage  back,  having  a  cer- 
tificate entitling  him  to  a  return  passage ;  the  ship  was 
full. 

14.  Monsell  P.  Field,  sworn  for  j)roponent,  testified 
that  he  was  a  brother  of  the  last  witness,  and  a  grandson 
of  the  decedent ;  that  he  occasionally  corresponded  with 
his  grandmother,  during  the  last  years  of  her  life,  and  re- 
ceived the  latest  letter  in  January,  1876  ;  saw  her  last  in 
April,  1865,  in  America ;  he  was  in  the  United  States 
Navy  ;  resigned  in  1872  ;  he  had  searched  for  the  letters 
but  he  could  not  find  any  of  them ;  the  subject  of  her  last 
letter  was  relative  to  some  of  the  silver- ware ;  he  had 
had  one  or  two  letters  before,  in  relation  to  it,  and  that 
she  spoke  of  New  York  as  her  home,  and  he  thought 
she  did  in  every  letter  she  wrote,  from  1865  down  to 
that  date,  express  a  wish  and  desire  to  return,  and  dread 
of  dying  abroad ;  the  letter  contained  a  list  of  the  arti- 
cles ;  witness  carried  the  letter  in  his  pocket  for  some 
time,  in  the  endeavor  to  fi^d  the  articles. 

On  cross-examination,  he  testified  that  he  showed  the 
letter  to  his  brother  shortly  after  its  receipt,  and  inquired 
of  him  as  to  the  articles ;  that  letter  was  received  in 
January,  1876,  which  was  the  last  communication  from 
decedent. 

15.  In  one  of  the  letters  by  decedent  to  Hickson 
Field,  of  December  20,  supposed  to  be  1869  or  1870,  she 
stated  that  she  would  not  allow  his  mother  to  iStarve  ; 
that  she  had  given  her  2,000  francs,  l:)esides  paying  for 
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her  dinners  and  little  things,  not  as  a  loan,  bat  as  a  gift ; 
that  she  was  economical  for  herself,  stating  the  amount 
she  had  spent ;  that  the  expenses  of  board  were  extra, 
much  higher  than  before,  and  that  contestant  would  not 
pay  anything  for  her  part ;  that  she  should  do  the  best 
she  could  for  her  children  and  grandchildren  ;  that  she 
felt  proud  of  the  boys,  and  hoped  they  would  make 
their  way  in  the  world. 

16.  Another,  of  May  80,  1870,  in  which  she  said  that 
she  could  get  more  for  her  money  there  than  at  home, 
but  did  not  wish  to  die  out  there  ;  she  might  drop  oflf  at 
any  time,  and  that  she  did  not  like  to  leave  his  mother 
there  alone. 

17.  Another,  of  date  July  21,  1870,  speaking  of  his 
removal  from  his  office ;  that  his  grandmother  had  things 
stored,  among  other  things,  silver  articles,  such  as  dishes 
and  covers,  two  large  wine-coolers,  which  she  lent  her 
daughter  when  she  vras  at  Washington ;  that  she  had 
lent  some  hundreds  of  francs ;  that  she  hoped,  when  she 
returned,  if  she  found  a  little  house,  she  should  have 
some  of  her  grandchildren  and  their  mother  with  her  ; 
she  would  come  home,  but  feared  she  would  not  be  able 
to  live  in  New  York,  it  was  so  dear. 

18.  There  was  also  given  in  evidence  a  translation 
from  the  laws  of  France,  '*  of  the  enjoyment  and  priva- 
tion of  civil  rights,"  enacted  March  8, 1803,  promulgated 
the  18th  of  the  same  month.  The  inth  clause  or  section 
provides  that  a  foreigner  who  shall  be  allowed  by  author- 
ization of  the  emperor  to  establish  his  doraicil  in  France, 
shall  therein  enjoy  all  civil  rights  as  long  as  he  shall 
continue  to  reside  there. 

Also,  the  6th   chapter,     ''yf  testamentary  disposi- 
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tions,"  in  which,  section  967  provides  that  everybody 
may  dispose  of  property  by  will,  whether  under  the  form 
of  instituting  an  heir,  or  under  the  form  of  legacy,  or  any 
form  appropriate  for  manifesting  his  will ;  section  968 
provides  that  no  will  can  be  made  in  the  same  document 
by  two  or  more  persons,  whether  for  the  benefit  of  a  third 
person,  or  reciprocal  or  mutual  disposition  of  their  proj)- 
erty ;  section  969,  that  a  will  may  be  holographic,  or  by 
public  a^t,  or  in  form  mystic ;  section  973,  that  the  will 
must  be  signed  by  the  testator ;  and  if  he  cannot  sign, 
express  mention  thereof  must  be  stated  in  the  will  and 
the  cause  which  prevents  his  signing :  section  974,  that  it 
must  be  signed  by  the  witnesses ;  section  980,  that  wit- 
nesses called  to  be  present  at  the  execution  of  wills  must 
be  males  of  full  age,  and  subjects  of  the  empire,  enjoyin<^ 
civil  rights. 

Considerable  testimony  and  documentary  evidence 
was  adduced  by  the  parties,  in  addition  to  the  above,  but 
the  same  is  sufficiently  referred  to  in  the  opinion. 

Jackbon  &  Mabtine,  far  proponent. 
MiLLEB  &  Pbckham,  for  contestant. 

The  Surrooate.— [After  stating  the  testimony.] — 
The  questions  raised,  and  necessary  for  consideration,  in 
this  case,  are : 

1st.  Whether  the  decedent  at  her  death  was  domi- 
ciled in  New  York  or  in  France. 

2d.  Whether  the  instrument  propounded  was  exe- 
cuted by  the  decedent  free  from  restraint. 

The  testimony  which  is  claimed  by  contestant  to 
establish  a  domicil  in  Psyis,  is  substantially  the  recita- 
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tion  in  the  will,  stating  that  decedent  was  late  of  the 
State  and  city  of  New  York,  then  residing  in  Paris : — 
the  testimony  of  Mrs.  Tucker,  that  decedent  resided  in 
Paris,  and  died  there : — that  of  Mrs.  Forbes,  that  decedent 
liad  always  spoken  of  remaining  in  Paris,  as  her  home, 
never  expected  to  leave,  and  intended  to  remain  there  the 
rest  of  her  life  ;  that  her  exact  words  were  that  she 
never  expected  to  return  to  America,  on  account  of  econ- 
omy : — that  of  Mrs.  Clark,  that,  in  1874,  when  she  went 
to  America,  decedent  told  her  to  tell  her  friends  there 
she  should  never  see  them  again,  as  she  would  never  be 
able  to  go  to  America ;  and  that  at  another  time  she 
requested  her  to  be  sure  to  have  her  body  sent  to 
America  when  she  died ;  that  she  liked  Paris  better 
than  any  other  place  ;  that  her  family  were  all  there,  and 
her  health  was  better  ;  that  decedent  v/enl  to  Europe  in 
1865  or  1866 ;  never  left  Paris,  winter  or  summer,  except 
August,  1870,  to  June,  1871 ;  that  she  remained  in  Paris 
from  1869  to  her  death  in  1878,  except  her  absence  in 
consequence  of  the  war: — that  of  Henrietta  Meilhau, 
that  she  conversed  with  decedent  when  she  went  to  Le 
Mans,  which  must  have  been  about  1870,  and  said  she 
would  like  to  return  to  America  to  see  her  friends,  but 
was  too  old,  and  said  that  she  liked  France  and  French 
people,  and  manners,  and  the  climate  agreed  with  her : — 
that  of  Mr.  May,  that  he  often  conversed  with  decedent, 
about  her  former  home :— that  of  Mr.  Riggs,  that  he  had 
often  conversed  with  decedent  about  investments,  and 
several  times  she  remarked  to  him,  that  she  never 
intended  to  return  to  this  country,  because  she  knew 
what  it  cost  there,  and  did  not  know  what  it  cost 
here. 
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The  facts  and  circumstances  which  are  claimed  by 
proponent  to  establish  the  continuance  of  decedent's 
domicil  in  New  York  are  that  of  the  witness  Mrs.  Stone, 
that  decedent  spoke  of  lier  preference  for  America, 
and  expressed  her  intention  of  returning : — that  of  Ma- 
thilde  Flandin,   that  she  had  conversed  with  decedent 

m 

upon  the  subject  of  remaining  in  Fi*ance;  she  told  het 
several  times,  she  hoped  she  would  not  die  in  Europe, 
and  prayed  that  she  might  be  able  to  go  to  her  native 
country :— that  of  Mr.  Haseltine,  that,  from  1870  to  her 
death,  he  knew  decedent,  and  that  she  frequently  ex- 
pressed a  desire  to  return  to  America,  and  did  not  like  the 
French  people :  —that  of  proponent,  that  decedent  claimed 
to  be  a  citizen  of  the  United  States,   as  late  as  July  4th, 
two  years  before  her  death ;   repeatedly  manifested  a 
desire  to  return  to  America,  and  threatened  every  winter 
to  do  so,  next  spring ;    that  she  detested  France,  and 
made  them  promise  to  send  her  remains  home ;  and  that 
about  a  year  before  her  death,  she  purchased  a  trunk, 
had  it  marked  with  her  initials,  and  ^'  N.  Y.; "  but  she 
could  not  specify  the  times  when  decedent  expressed  her 
intention  to  return  to  the  United  States  ;  that  she  always 
lived  in  hotels  or  boarding-houses,  but  had  remained  at  4 
rue  Balzac  since  1871 :— that  of  Mr.  Haseltine,  on  his 
second  examination,  that  decedent  declared  her  home  to 
be  America,  and  expressed  a  strong  desire  to  return,  and 
said  she  was  only  prevented  from  motives  of  economy, 
and  she  could  not  go  at  her  advanced  age,  without  being 
accompanied  by  some  member  of  her  family ;  and  on  one 
occasion  she  expressed  her  determination  of  going  thei'e 
alone  ;  and  when  asked  on  cross-examination  to  specify 
dates,  he  stated  only  September  or  October,  1870,  at  Le 
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MaDS  : — ^that  of  Mr.  Jackson,  who  testiiied  that  he  saw 
decedent  in  Paris  between  the  17th-  and  25th  of  July, 
1877;    that  she  expressed  her  desire  to  return  to  this 
country,  and  that  her  failure  to  do  so  was  occasioned  by 
her  inability  to  cross  the  Atlantic,  and  she  lived  more ' 
economically  abroad ;  and  said  it  was  her  desire  and  inr 
tention  to  return,  that  New  York  was  her  home,  that  her 
friends  were  there,  and  that  she  would  be  buried  there : — 
that  of  Hickson  W.  Field,  her  grandson,  that  he  last  saw 
her  in  August,  1872,  in  Paris,  when  she  expressed  her 
regret  that  he  was  going  so  soon  ;  that  she  would  have 
been  glad  to  have  gone  with  him,  as  she  did  not  wish  to 
die  in  a  foreign  land,  and  she  frequently  expressed  that 
wish,   and  said  she  thought  she  should  come  in   the 
spring : — that  of  Monsell  B.  Field,  who  testiiied  that  he 
received  letters  from  decedent  from  1865,  in  which  she 
spoke  of  New  York  as  her  home,  and  dread  of  dying 
abroad ;  that  he  received  one  letter  containing  a  list  of 
certain  articles,  belonging  to  her,  in  New  York,  which  he 
received  in  January,  1876,  being  the  last  communication 
from  her,  in  which  she  spoke  of  New  York  as  her  home, 
and  her  dread  of  dying  in  a  foreign  land : — ^also  a  letter 
to  Hickson  Field,  dated  July  31st,  1870,  in  which  she  ex- 
pressed the  hope  that,  when  she  returned,  she  would  find 
a  little  house,  and  have  some  of  her  grandchildren  and 
their  mother  with  her ;  that  she  would  come  home,  but  was 
afraid  she  would  not  be  able  to  live  in  New  York,  it  was 
so  dear ;  which  embraces  all  the  testimony  directly  bear- 
ring  upon  that  question,  except  certain  references  by 
Mr.  Buckingham  in  two  of  his  letters  to  her,  referring 
to  her  expressed  desire  to  return. 

It  is  true  that  the  witnesses  upon  this  subject  are 
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not  very  definite  in  respect  to  times,  when  those  various 
expressions  of  desire  or  intention  were  made,  and  that 
such  expressions,  several  years  before  her  death,  if  fol- 
lowed by  contrary  expressions  in  her  later  years,  would 
be  consistent  with  her  changed  purpose,  in  respect  to  tbe 
abandonment  of  her  domicil  of  origin  in  New  York ;  but 
there  seems  to  be,  in  the  evidence  of  Mr.  Haseltine  and  in 
the  letter  received  by  Monsell  B.  Field,  in  July,  1876,  al- 
though the  letter  could  not  be  produced,  strong  evidence 
that  she  regarded  New  York  as  her  domicil,  and  had  not 
intended  to  establish  a  domicil  in  Paris.  But  another 
circumstance  which  I  think  adds  quite  materially  to  that 
conclusion,  is  the  fact  that  she  went  to  the  American 
le<5ation  and  executed  the  will  in  strict  conformitv  to 
the  requirements  of  the  statutes  of  New  York  ;  and  in  a 
doubtful  case,  it  seems  to  me  that  this  circumstance  is 
full  of  significance  ;  that  she  recognized  the  fact  that  her 
estate  was  to  be  administered  under  that  will,  according 
to  the  laws  of  the  State  of  New  York  ;  otherwise,  it  must 
have  been  known  that  it  was  void  for  any  purpose,  be- 
cause not  executed  in  conformity  to  the  laws  of  Prance* 

I  do  not  regard  the  recitation  in  the  will,  "late  of 
the  city  and  State  of  New  York,  in  the  United  States  of 
America,  now  residing  in  the  city  of  Paris,"  as  control- 
ling, when  taken  in  connection  with  the  other  facts  of 
the  case,  because  the  term  residing,  in  common  parlance, 
is  used,  as  signifying  a  sojourning  or  present  stay. 

In  Dupuy  v.  Wurtz  (53  K  F.,  666),  it  was  held  that 
the  execution  of  a  will  of  personal  property  depended 
upon  the  law  of  the  place  where  the  testator  was  domi- 
ciled at  the  time  of  his  death,  and  that  for  the  purpose 
of  succession  every  person  must  have  a  domicil,  and  but 
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one,  and  that  the  domicil  of  origin  would  be  presumed 
to  continue  until  a  new  one  was  acquired  ;  and  that,  to 
effect  a  change  of  domicil,  there  must  not  only  be  change 
of  residence,  but  the  int^ention  to  abandon  the  former 
domicil,  and  acquire  another  as  a  sole  domicil ;  hence, 
under  the  authority  of  that  case,  as  well  as  others, 
it  is  apparent  that  the  party  alleging  a  change  of  the 
domicil  of  origin  holds  the  burden  of  proof,  and  must 
give  satisfactory  evidence  of  a  change,  and  I  am  of  the 
opinion  that  the  evidence,  in  this  case,  is  not  such  as 
should  satisfy  the  court  of  an  intention  to  abandon  the 
domicil  of  origin.  But  if,  according  to  our  law,  the  ex- 
pressions of  intention  indicate  a  purpose  to  abandon  the 
domicil  of  origin,  and  reside  in  Paris,  with  the  intention 
of  remaining  there  permanently,  it  seems  to  me  an  in- 
superable obstacle  to  the  establishment  of  a  domicil  in 
Paris,  found  in  section  13  of  chapter  1  of  the  Code 
Napoleon,  which  reads  that  a  foreigner,  who  shall  have 
been  allowed,  by  the  authority  of  the  emperor,  to  estab- 
lish his  domicil  in  Prance,  shall  enjoy  therein  all  civil 
rights,  so  long  as  he  shall  continue  to  reside  there ;  using 
the  terms  "domicil"  and  "residence,"  as  of  different  sig- 
nification ;  and  while  I  might  feel  inclined  to  concur  with 
the  learned  counsel  for  the  contestant,  in  his  interpreta- 
tion of  the  signification  of  those  provisions,  unaided  by 
evidence  of  judicial  determination  by  the  courts  of 
Prance,  I  am  constrained  to  hold  that  the  testimony  of 
Edouard  Clunet,  a  lawyer  of  Paris,  suflBciently  shows 
that  the  highest  court  of  Prance  has  put  a  judicial  con- 
struction upon  this  section,  which  holds,  substantially, 

• 

that  without  such  authority  the  decedent  could  not  be- 
come domiciled  in  Prance  ;  and  if  T  correctly  understand 
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his  testimony,  this  was  in  a  case  much  stronger  than  the 
present,  where  the  question  of  the  administration  of  de- 
cedent's estate  was  involved,  especially  as  his  testimony 
is  in  no  way  controverted. 

I  am  also  confirmed  in  this  opinion  by  the  case  of 
Dupuy  V.  Wurtz,  above  cited,  for  there  the  learned 
judge,  after  an  elaborate  review  of  all  the  decisions  of 
the  courts  of  France  upon  that  subject,  reached  the  same 
conclusion  as  to  the  result  of  the  final  adjudication  of 
the  court  of  cassation.  I  am,  therefore,  of  the  opinion 
that  decedent  died  domiciled  in  the  city  of  New  York, 
and  not  in  Paris,  and  that  in  that  respect  the  will  was 
properly  executed,  conformably  to  our  law,  and  valid. 

I  had  occasion  to  consider  a  kindred  question  in  Von 
HoflEman  v.  Ward  (4  Jiedf.,  244). 

The  next  and  final  question  upon  which  I  am  called 
to  pass,  is  whether  the  evidence  warrants  the  finding 
that  the  will  in  question  was  executed  under  restraint, 
or  undue  influence,  and,  bearing  upon  this  question,  it  is 
important  to  understand  the  mental  condition  of  the  de- 
cedent at  the  time  of  its  execution. 

It  is,  perhaps,  safe  to  presume  that  a  lady  eighty 
years  of  age  did  not  enjoy  the  same  mental  vigor  that 
she  did  in  early  life,  but  the  preponderance  of  the  testi- 
mony, taken  in  conjunction  with  the  evidence  of  the 
subscribing  witnesses,  in  the  absence  of  that  of  Mr. 
Washbume,  and  the  attorney  who  drew  the  instrument, 
and  who  must  have  known  her  mental  condition,  estab- 
lishes, to  my  mind,  the  fact  that  decedent  was  of  vigor- 
ous intellect  and  clear  understanding,  and  a  woman  of 
rather  remarkable  independent  opinions  and  will. 

Without  further  reference  to  the  testimony  upon  that 
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subject,  it  is  suflSioient  to  say  that  it  clearly  shows  an  in- 
terested motive  on  the  part  of  the  proponent  to  procure 
a  change  of  the  former  will,  which  equally  divided  de- 
cedent's  estate  between  proponent  and  contestant,  her 
daughters,  and  it  is  equally  clear  that  her  declarations 
and  letters,  and  the  somewhat  exuberant  advocacy  of  a 
change  in  behalf  of  his  mother  by  Julian  Field,  and  the 
conversations  between  her  and  decedent  apon  the  snb 
ject,  indicate  the  capability  on  her  part  to  influence  de- 
cedent in  that  change.  It  also  appears  that  she  had 
ample  opportunities,  being  in  constant  intercourse  with 
her  mother,  to  exercise  that  influence,  but  it  is  proper  to 
say  that  a  very  material  change  in  the  relative  pecuniary 
condition  of  the  sisters  occurred  subsequent  to  the  ex- 
ecution of  the  former  will,  and  that  even  the  contestant 
recognized  that  fact,  and  the  propriety  of  her  mother 
doing  so;  also  that  the  various  facts  and  arguments 
which  she  urged  upon  her  mother,  and  endeavored  to 
procure  Mr.  Cisco  and  Mr.  Buckingham  to  present  to 
her  without  success,  appear  to  have  been  substantially 
true,  and  hence  it  cannot  be  found  from  the  evidence 
that  any  untrue  representations  were  made  by  her,  to  her 
mother,  in  that  regard. 

In  Deas  v.  Wandell  (59  iV;  T.,  636),  it  was  held  that  the 
mere  fact  that  a  will  gave  all  decedent's  property  to  per- 
sons not  related  to  the  testator  did  not  raise  the  pre- 
sumption of  want  of  mental  capacity  or  undue  influ- 
ence. 

In  Seguine  v.  Seguine  (3  Keyes^  663),  it  was  held  that 
the  doctrine  of  an  inoflicious  document  had  no  place  in 
our  law  ;  that  if  a  testator  seems  to  have  had  testamentary 
capacity,  when  under  no  undue  influence,  he  may  dispose 

Vol.  v.— 12 
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of  his  property  as  lie  pleases,  however  absurd  such  dis- 
position m^j  be. 

In  Cudney  v,  Cudney  (68  iT.  F.,  148),  it  was  held  that, 
to  invalidate  a  will  on  the  ground  of  undue  influence, 
there  must  be  affirmative  evidence  of  the  facts  from  which 
such  influence  is  to  be  inferred,  and  that  it  was  not  suf- 
ficient to  show  that  the  party  benefited  by  a  will  had 
the  motive  and  opportunity  to  exert  such  influence,  but 
that  there  must  be  evidence  that  he  did  exert  it,  and  so 
control  the  actions  of  the  testator,  either  by  importu- 
nities which  he  could  not  resist,  or  by  fraud,  or  other 
improper  means,  that  the  instrument  is  not  really  the 
will  of  the  testator.  See  Booth  v.  Kitchen  {SSedf.,  52); 
Mairs  v.  Freeman  {Id,,  181) ;  La  Ban  v.  Vanderbilt  {Id.^ 
384). 

•  It  appears  that  decedent  and  proponent  conversed 
upon  the  subject  of  the  injustice  of  the  will  made  and 
left  in  New  York,  in  respect  to  the  changed  condition  of 
the  daughters,  and  that  the  decedent  recognized  and  ad- 
mitted the  fact ;  and  the  testimony  of  Mary  Stone,  taken 
in  behalf  of  the  contestant,  shows  that  in  1876,  in  a  con- 
versation, she  asked  witness  as  to  the  advisabilitv  of 
changing  her  will,  and  stated  as  a  reason  that  the  cir- 
cumstances of  her  daughters  had  altered  since  her  first 
will,  and  that  she  desired  to  change  it,  and  give  pro- 
ponent more ;  observing  that  contestant  had  an  income 
and  proponent  none. 

The  decedent,  in  her  will,  in  the  residuary  clause, 
which  divides  the  remainder  of  her  property  equally 
between  her  daughters,  states  that  they  are  equally  dear 
to  her,  and  any  apparent  disparity  in  the  amounts  pro- 
vided for  them  arose  from  the  fact  that  Mrs.  Tucker  had 
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theretofore  received  from  the  estate  of  her  late  father 
more  largely  than  Mrs.  Field ;  and  from  the  fact  that  Mrs. 
Tucker  was  and  is  possessed  of  property  yielding  an  in- 
come adequate  to  her  maintenance  and  support,  and  Mrs. 
Field  would  be  left  destitute,  but  for  the  provisions  made 
for  her  benefit. 

The  reasohs  thus  stated  seem  to  concur  with  those  ex- 
pressed to  Mrs.  Stone,  and  if  they  were  suggested  to  her 
by  proponent,  they  seem  to  have  been  reasons  which 
commended  themselves  to  decedent,  and  there  is  nothing 
in  this  case  which  shows  that  the  facts  stated  by  pro- 
I>ouent  and  by  decedent  in  her  will,  wei'e  not  true. 

Redfield,  in  his  Treatise  on  WiUs^  vol.  1,  p.  525,  says  : 
**  We  do  not  suppose  that  if  the  testator  is  capable  of 
making  a  valid  will,  when  left  to  himself,  his  testament- 
ary act  is  to  be  rendered  nngatory  by  the  honest  impor- 
tunity of  a  wife,  to  obtain  only  what  she  deems  her  fair 
share  of  his  estate,  and  which  only  prevails  to  that  ex- 
tent; although  it  could  be  shown  that,  without  such 
importunity,  the  testator  would  have  given  her  much 
less.  And  the  same  may  be  said  of  other  relations  fairly 
entitled  to  the  testator's  bounty.  And  although  it  may 
be  justly  said  that  good  faith  is  no  fair  criterion  of  jus- 
tice and  propriety  in  the  measure  of  the  importunity  of 
solicitors  for  testamentary  bounty,  yet  if  the  importu- 
nity is  only  to  the  extent  of  justice  and  propriety,  its 
results,  to  that  extent,  can  scarcely  be  condemned,  be- 
cause their  author  would  gladly  have  carried  them 
beyond  that  limit." 

In  other  words,  the  considerations  addressed  to  the 
intelligence  and  good  feeling  of  a  testator,  which  leave 
him  still  to  his  independent  choice,  or  which  influence 
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his  better  judgment,  cannot  be  regarded  as  undue,  to  the 
extent  of  aflfecting  the  validity  of  the  testamentary  act ; 
and  this  seems  to  be  fully  sustained  by  the  court  of 
appeals,  in  Children's  Aid  Society  v.  Loveridge  (70  N.  F., 
387).  Judge  Millkr,  at  page  394,  uses  this  language : 
'"  It  (the  influence)  must  not  be  the  prompting  of  affec- 
tion ;  the  desire  of  gratifying  the  wishes  of  another  ;  the 
ties  of  attachment  arising  from  consanguinity,  or  the 
memory  of  kind  acts  and  friendly  offices  ;  but  a  coercion 
produced  by  importunity,  or  by  a  silent,  resistless  power 
which  a  strong  will  often  exercises  over  the  weak  and 
infirm,  and  which  could  not  be  resisted,  so  that  the 
motive  was  tantamount  to  force  or  fear."  And  in  La 
Ban  v.  Vanderbilt  (3  Red/,,  384),  it  was  held  that  in- 
fluence or  importunity  which  would  avoid  a  will,  must 
be  such  as  to  deprive  the  testator,  at  the  time,  of  the  free 
exercise  of  his  will,  whereby  the  instrument  became  the 
will  of  another  mind,  rather  than  that  of  the  testator, 
and  such  undue  influence  must  be  proved,  and  will  not 
be  inferred  from  opportunity  and  interest, — citing  several 
authorities. 

I  have  not  deemed  it  necessary  to  consider  the  extra- 
ordinary anxiety  in  respect  to  the  proposed  change  of 
decedent's  will  manifested  by  the  proponent,  or  the 
officious  advocacy  of  its  justice  by  Julian  Field,  except 
so  far  as  they  seem  to  bear  upon  the  question  of  the 
actual  exercise  of  undue  influence  upon  the  decedent, 
because  they  are  matters  of  taste  and  propriety,  as  to 
which  it  is  possible,  though  not  probable,  that  there  may 
be  a  difference  of  opinion. 

I  am.  of  the  opinion  that  the  relations  of  the  parties, 
and  the  terms  of  the  will,  are  not  such  as  to  raise  any 
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presumption  of  undue  influence,  nor  any  suspicion  which 
has  not  been  satisfactorily  explained  by  the  proponent, 
and  that,  therefore,  no  presumption  can  be  indulged  in, 
against  the  good  faith  of  the  transaction.  I  am  also  of 
the  opinion  that  the  testimony,  when  properly  weighed, 
is  not  sufficient  to  justify  the  conclusion  that  there  was 
any  undue  influence  exercised  by  proponent  upon  the 
mind  of  the  testatrix,  which  overcame  her  independent 
will  in  the  making  of  the  instrument,  and  that  for 
those  reasons,  the  paper  offered  should  be  admitted  to 
I)robate,  as  executed  conformably  to  the  laws  of  this 
State,  by  decedent,  when  she  was  of  sound  and  disposing 
mind,  free  from  restraint,  and  domiciled  in  this  State  at 
her  decease. 

Decreed  accordingly. 


New  Yobk  County. — Hon.   D.   C.   CALVIN,  Subbooats. — 

April,  1881. 

Pears  ALL  v.  Elmer. 

In  tJie  Toattei^  of  the  probate  of  a  paper  propounded  as  a 
codicil  to  the  la^t  will  of  Samuel  Wood,  deceased. 

Upon  the  hearing  of  a  contested  application  for  the  probate  of  a  codicil  to 
a  will,  a  witness,  who  was  an  attorney,  was  asked  by  contestants  to 
state  a  conversation  had  between  him  and  decedent,  relating  to  the 
preparation  by  him,  for  decedent,  of  a  codicil  not  executed,  subse- 
quently to  the  execution  of  the  iastrument  propounded.  Held,  privi- 
leged, under  Code  Civ.  Pro..  §  835,  and  excluded. 

It  »eemSf  that  the  T^}e  would  be  otherwise,  as  to  conversations,  etc.,  relating 
to  the  paper  presented  for  probate. 

The  protection,  afforded  to  a  client  by  the  Gcction  of  the  Code  cited,  does 
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not  cease  with  bis  death,  but  may  be  invoked  by  his  executor,  on  pro- 
ceedings for  probate,  before  admission  of  the  will. 

In  the  interpretation  of  a  statute,  it  is  the  duty  of  the  court  to  consider  the 
object  of  its  enactment,  and  the  mischief  which  would  result  from  u 
literal  construction. 

Staunton  v.  Parlcer,  19  /Zm/i,  55, — criticised. 

This  was  a  hearing  of  an  objection  to  the  admission 
of  testimony  upon  an  application  for  probate  of  a  codicil 
to  a  will. 

Benjamin  P.  Blair,  an  attorney,  a  w^itness  called  for 
contestants  Sylvester  W.  Pearsall  and  others,  having 
testified  that,  some  Hme  in  1875,  subsequently  to  the 
execution  of  the  codicil  offered  for  probate,  he  called,  by 
appointment,  upon  decedent,  in  reference  to  the  prepara- 
tion of  a  new  codicil  to  his  will,  not  executed,  was  asked 
to  state  a  conversation  which  then  occurred  between  him 
and  decedent  on  that  subject.  This  testimony  was  ob- 
jected to  by  counsel  for  the  opposing  party,  William  El- 
mer, named  as  executor  in  the  codicil  propounded,  as  a 
communication  made  by  decedent,  as  witness's  client,  in 
the  course  of  his  professional  employment,  and  inadmis- 
sible under  Code  Civ.  Pro.,  §  835. 

JOSEPH  H.  Choate,  for  objector. 

"WiLlilAM  FULLERTON,  opposed. 

The  Surrogate.— In  Allen  v.  Public  Administrator 
(1  Brad.^  221),  Judge  Bradford  held  that  the  provision 
of  the  Revised  Statutes,  that  a  physician  should  not  be 
allowed  to  disclose  any  information  which  he  had 
acquired  in  attending  any  patient  in  a  professional 
character,  which  information  was  necessary  to  enable  him 
to  prescribe  for  such  patient,  was  not  applicable  to  the 
physician  of  a  deceased  person  in  a  testamentary  case, 
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concerning  the  probate  of  the  will  of  such  decedent ; 
that  the  prohibition  was  a  personal  privilege  to  the  party, 
which  might  be  waived,  and  that,  if  such  privilege  did 
not  die  with  the  party,  still,  before  administration  in  a 
testamentary  proceeding,  there  was  no  one  competent  lo 
assert  the  privilege  in  exclusion  of  testimony  necessary 
to  the  determination  of  what  constitutes  the  last  will  and 
testament  of  the  deceased.  On  appeal  to  the  court  of 
appeals,  the  decision  of  the  Surrogate,  as  to  the  validity 
of  the  will,  was  sustained,  and  his  able  opinion  contained 
in  the  case  fully  concurred  in  {SelderCs  Notes ^  93). 

In  Whiting  7).  Barney  (30  N.  Z,  330),  after  a  careful 
consideration  of  the  authorities,  and  the  reason  of  the 
rule,  it  was  held,  that  the  rule  which  protects  the  pro- 
fessional communications  of  clients  to  their  attorneys  or 
counsel,  from  disclosure,  could  only  be  held  to  extend  to 
such  communications  as  had  relation  to  some  suit  or 
other  judicial  proceeding,  either  existing  or  anticipated  ; 
and  that  when  both  parties  were  present,  when  the  com- 
mnnication  was  made  by  one  to  his  attorney,  there  was 
nothing  confidential  in  the  communication  ;  and  the 
cases,  holding  that  any  communications  by  a  client  to 
his  attorney,  though  they  did  not  relate  to  existing  or 
prospective  judicial  proceedings,  were  privileged,  were 
considered  by  the  court  in  that  case,  and  disapproved. 
In  Hebbard  v.  Haughian  (70  N.  F.,  54),  it  was  held  that 
an  attorney  employed  to  draw  a  deed  was  competent  to 
testify  to  the  directions  received  by  him  from  the  parties, 
as  to  the  transaction  between  them  at  the  time,  as  they 
were  not  communicated  to  him  as  an  attorney,  to  enable 
him  to  perform  his  duties  to  the  client.  See  Coveney  n. 
Tannahill,  1  Hill,  33. 
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It  will  be  observed  that  the  section  now  existing  for- 
bids the  disclosure  of  a  con\mnnication  made  by  a  client 
to  his  attorney,  or  his  advic^  given  thereon  in  the  course 
of  his  professional  employment ;  and  I  am  of  the  opinion 
that  the  prohibition  is  broad  enough  to  cover  all  cases 
of  i)rofessional  employment,  without  regard  to  the  ques- 
tion whether  that  employment  related  to  some  suit  or 
other  judicial  iDroceeding,  either  existing  or  anticipated, 
as  limited  by  the  court  of  appeals,  in  Whiting  t).  Barney, 
above  cited.  In  Dilleber  v.  Home  Life  Ins.  Co.  (69  -flT.  F., 
256),  it  was  held  that  information  as  to  the  condition  of 
the  insured,  acquired  by  a  pliysician  while  attending 
upon  him,  which  was  necessary  to  enable  the  physician 
to  prescribe,  was  prohibited  by  the  statute  referred  to. 
In  Edington  v.  Mutual  Life  Ins.  Co.  (67  iV^.  Z.,  185), 
upon  which  the  latter  case  was  decided,  the  same  princi- 
ple was  held,  and  the  prohibition  was  adjudged  to 
include  such  knowledge  as  the  physician  acquired  from 
the  patient,  from  statements  of  others  present  at  the 
time,  or  from  his  own  observation  of  the  patient's  symp- 
toms and  appearance,  and  that  it  would  be  presumed, 
from  the  relationship  of  the  parties,  that  the  information 
so  imparted  was  given  or  obtained  for  the  purpose  of 
enabling  the  physician  to  prescribe  for  the  patient,  and 
so  that  it  was  material.  Judge  Miller  reviews  the  case 
of  Allen  V.  Public  Administrator,  above  cited,  and  its 
aflSirmance  in  the  court  of  appeals,  and  says :  "  Although 
the  case  was  heard  in  the  court  of  appeals,  it  does  not 
appear  that  the  point  first  decided  was  considered  and 
determined;"  and  the  same  judge  uses  this  language: 
"How  far  the  distinction  maybe  held  to  exist,  where 
the  question  arises  upon  the  probate  of  a  will,  and  a  case 


NEW  YORK,   APRIL,   ISSl.  IST) 

FRAJ18AIX  V.  ELMER. 

where  an  assignee  has  acquired  a  right,  it  is  not  neces- 
sary to  determine  at  this  time  ;  but  the  general  rale  is 
well  settled,  that  the  protection  which  the  law  gives  to 
communications  made  in  professional  confidence,  does 
not  cease  upon  the  death  of  the  party.  The  seal  which 
the  law  fixes  upon  such  communications  remains,  unless 
removed  by  the  party  himself  or  by  his  legal  repre- 
sentative." 

In  Pierson  v.  People  (18  Hun,  239),  Pierson  was  in- 
dicted with  Mr^.  Withey,  for  poisoning  the  latter' s  hus- 
band, and  on  the  trial  the  physician  who  had  attended 
the  husband  in  his  professional  capacity,  after  the  poison- 
ing, was  questioned  by  the  counsel  for  the  people  as  to 
the  symptoms  of  the  deceased,  and  as  to  what  he  had 
learned  concerning  his  condition,  while  attending  him ; 
this  was  objected  to  as  privileged;  the  objection  was 
overruled,  and  on  appeal  the  ruling  was  sustained,  the 
decision  being  put  upon  the  ground  that  there  was  no 
party  living  that  could  claim  to  represent  the  deceased, 
in  relation  to  the  subject-matter,  unless  it  were  the 
people,  and  that  the  statute  was  intended  to  protect  the 
patient,  and  not  to  shield  one  charged  with  murder. 

In  Staunton  v.  Parker  (19  Hun,  56),  on  the  probate  of 
a  second  codicil  to  testator's  will,  appointing  one  Parker 
executor,  contestants  called  a  physician  who  had  attended 
the  deceased  for  eight  years,  previous  to  his  decease,  to 
show  that  he  was  incompetent  when  he  executed  the  cod- 
icil. The  physician  stated  that  all  his  knowledge  was 
obtained  from  what  he  had  observed  while  attending  him 
professionally.  The  Surrogate  rejected  the  testimony, 
but  the  General  Term  in  the  Monroe  District  held  this 
was  error,  and  Judge  Talcott  in  his  opinion  stated  that, 
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the  patient  being  dead,  the  provisions  of  the  section 
could  only  be  waived  by  his  representative,  and  that 
Parker,  v^hen  it  was  excluded,  was  a  mere  stranger  to  the 
estate,  and  that  the  heirs-at-law,  who  offered  the  tes- 
timony, who  appeared  then  to  be  the  only  representatives 
of  the  deceased  in  the  premises,  and  succeeded  to  the 
rights  of  the  deceased,  were  competent  to  waive  the  pro- 
visions of  the  act.  It  seems  to  me  impossible  to  reconcile 
this  decision  with  that  of  Edington  v.  Mutual  Life  Ins. 
Co.,  and  Dilleber  v.  Home  Life  Ins.  do.,  above  cited. 
The  executor  named  in  a  will,  before  receiving  letters, 
may  dispose  of  sufficient  of  the  estate  t9  paj*^  funeral 
charges,  and  may  take  the  necessary  steps  for  the  pres- 
ervation of  the  estate  (2  H.  S.^  71,  §  IG).  Judge  Willard 
well  says  that,  *'  though  the  power  of  the  executor  before 
probate  is  now  greatly  restricted  from  that  at  common 
law,  yet  in  many  respects  the  probate  when  granted  is 
said  to  have  relation  to  the  time  of  the  testator's  death" 
( WiUard  on  Executors^  147).  If  the  prohibition  of  the 
statute  is  not  waived  by  the  death  of  the  client,  but  may 
be  raised  in  behalf  of  an  assignee,  it  would  seem  to  follow 
that  all  persons  succeeding  to  the  rights  of  the  client 
might  avail  themselves  of  the  prohibition. 

Suppose  a  testator's  will  to  be  probated,  then  clearly 
the  devisees  and  legatees,  as  well  as  the  executors  repre- 
senting them,  would  be  entitled  to  object  to  such  dis- 
closure, for  the  purpose  of  protecting  their  title,  as  well 
as  an  assignee.  Indeed,  is  it  not  quite  obvious  that,  if  a 
client  is  only  to  be  protected  from  such  disclosures  during 
his  life-time,  the  statute  would  fall  far  short  of  the  pro- 
tection which  the  client  is  entitled  to?  It  is  urged  that 
the  proceedings  for  probate  are  only  to  determine  whether 
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the  instrument  propounded  is  decedent's  will,  and  that, 
therefore,  such  a  disclosure  cannot  be  said  to  be  hostile 
to  the  rights  or  interests  of  the  decedent,  or  to  those  suc- 
ceeding to  them.  May  it  not  be  said,  with  equal  plausibil- 
ity,  that  a  litigation  under  an  assignment,  or  conveyance, 
which  only  raises  the  questions  as  to  the  genuineness  of 
such  assignment  or  conveyance,  would  not  come  under 
the  prohibition  1  The  law  regards  such  an  inquiry  as 
hostile  to  the  rights  of  the  assignee  or  grantee,  as  well  as 
of  the  assignor  or  grantor. 

It  seems  to  me  that  when  a  will  is  presented  for  pro- 
bate, appearing  to  have  been  formally  executed,  the 
executor  named  therein,  representing  the  rights  of  the 
estate  and  the  devisees  and  legatees,  succeeds  to  the  rights 
of  the  testator,  and  is  entitled  to  the  prohibition  of  the 
statute,  to  prevent  any  impairment  of  their  rights,  and 
that  it  would  be  very  illogical  to  hold  that  in  the  interim, 
before  the  probate,  such  rights  may  be  assailed  in  viola- 
tion of  the  statute,  with  impunity.  Again,  I  am  of  the 
opinion  that  section  836, — which  provides  for  an  "ex- 
press waiver"  by  the  client,  renders  it  impossible  that 
such  waiver  shall  occur,  if  neither  the  executor  named  in 
the  will,  nor  the  legatees  under  it,  represent  the  decedent 
until  after  probate-;  and  it  seems  to  me  that,  when  a  will 
is  offered  for  probate,  the  legatees  and  devisees  must  be 
held  to  be  entitled  to  the  estate  according  to  the  terms  of 
the  will,  and  enabled  to  take  all  necessary  measures  for 
the  protection  of  those  rights  through  the  executor,  as 
though  the  will  were  already  admitted  and  their  title  ab- 
solutely vested,  and  that  no  presumption  against  the 
validity  of  the  instrument  should  be  indulged,  as  against 
such  rights. 
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I  am  of  the  opinion  that  all  communications  by  de- 
cedent with  the  witness  in  the  course  of  his  professional 
employment  should  be  excluded. 

In  Edington  v.  iBtna  Life  Ins.  Co.  (77  If.  Z.,  664),  a 
pliysician,  who  became  acquainted  with  decedent  in  the 
winter  of  1862,  attended  him  professionally  during  the 
next  spring  and  summer,  when  his  professional  attend- 
ance ceased,  but  his  acquaintance  continued  till  his 
death.  On  the  trial,  he  was  asked  if  decedent  was  cured 
when  he  left  his  hands,  in  good  health,  of  sound  body, 
and  one  who  usually  enjoyed  good  health  in  1867,  and 
whether,  in  his  opinion,  excluding  any  knowledge  or 
information  obtained  while  treating  him,  and  judging 
from  his  appeaitince  from  that  time  until  1867,  he  was  in 
good  health,  etc.  These  questions  were  objected  to  and 
excluded,  and  on  appeal  such  exclusion  was  held  error. 
Judge  Eakl,  at  page  669,  says  the  information  excluded 
under  the  statute,  2  H.  >&,  406,  §  73,  must  be  such  as 
was  necessary  to  enable  him,  the  physician,  to  prescribe 
as  a  physician,  or  to  do  some  act  as  a  surgeon.  ^^It  is 
not  sufficient  to  authorize  the  exclusion  that  the  physi- 
cian acquired  the  information  while  attending  his  patient, 
but  it  must  be  the  necessary  information  mentioned." 
It  will  be  observed,  however,  that  the  question  in  that 
case  excluded  all  knowledge  or  information  obtained 
while  treating  decedent,  and  therefore  the  language  of 
the  learned  judge  above  cited  was  obiter. 

In  Sloan  v.  New  York  Central  R.  R.  Co.  (45  JST.  Z., 
126),  the  question  was  put  to  the  physician,  in  an  action 
for  damages  for  injury  to  the  plaintiff  by  the  defendant, 
whether  the  plaintiff  had  the  venereal  disease  while 
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under  his  care,  and  nnder  objection  was  excluded  as 
privileged. 

In  Pierson  v.  People  (79  N.  y.,  424),  in  a  case  of 
murder,  a  physician,  who  was  called  to  prescribe  for  the 
decedent,  and  who  examined  and  prescribed  for  him, 
was  asked  to  state  the  condition  in  which  he  found  the 
decedent  at  the  time,  both  from  his  own  observation  and 
what  decedent  told  him  ;  which  was  objected  to  under 
section  834  of  the  Code,  but  the  objection  was  overruled, 
ai^  the  court  of  appeals  held  the  ruling  correct,  on  the 
ground  that  there  was  nothing  of  a  confidential  nature  in 
anything  he  so  learned;  and  that  the  statute  was  to  pro- 
tect the  patient,  not  to  shield  a  murderer. 

In  Grattan  o.  Metropolitan  Life  Ins.  Co.  (80  N.  K, 
281),  a  physician  who  attended  the  decedent  in  her  last 
illness,  it  appearing  that  he  had  never  visited  or  seen  her 
except  in  a  professional  capacity,  was  asked  if  he  knew 
or  was  able  to  state  the  cause  of  her  death  ;  if  he  observed 
the  symptoms  she  exhibited  in  her  sickness ;  if  the 
.  symptoms  were  such  as  might  have  been  discovered  by 
observation  and  physical  examination,  without  the  aid 
of  any  specific  statement  from  the  patient,  or  without 
being  confidentially  disclosed  by  her,  or  any  friend  or 
attendant,  or  through  any  private  examination ;  and  also, 
if  the  statement  of  the  insured  as  to  the  cause  of  a  death 
was  true.  These  questions  were  excluded,  on  objection, 
and  the  appellate  court  held  them  properly  so  excluded, 
and  that  it  was  not  required,  in  the  first  instance,  by 
formal  proof,  to  show  that  the  information  was  necessary 
to  enable  the  physician  to  prescribe,  and  that  the  statute 
includes  all  knowledge  acquired  from  the  patient  him- 
self, from  the  statements  of  others  surrounding  him,  and 
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from  his  observation  of  his  appearance  and  symptoms. 
In  Pierson  v.  People,  above  cited,  Judge  Earl  well  says, 
"  but  in  endeavoring  to  understand  the  meaning  of  words 
used,  much  aid  is  received  from  a  consideration  of  the 
mischief  to  be  remedied,  or  object  to  be  gained  by  the 
statute."  And  in  probate  cases,  I  feel  constrained  to 
hold  with  Judge  Bradford,  in  Allen  v.  Public  Adminis- 
trator, above  cited,  that  the  statute  does  not  apply  to  a 
probate  case,  in  respect  to  the  instructions  given  by 
decedent  to  his  attorney  for  the  drawing  of  his  will,  and 
the  circumstances  connected  with  its  execution,  nor  to 
the  testimony  of  an  attending  physician,  where  he  had 
occasion  to  treat  the  patient  at  or  about  the  time  when 
the  will  was  executed,  where  the  question,  of  mental 
capacity  is  the  subject  of  inquiry  ;  for  to  hold  otherwise 
would  make  the  statute,  in  many  cases,  a  hindrance  to 
the  ascertainment  of  the  most  important  facts  bearing 
upon  the  issue  to  be  tried ;  and  I  cannot  believe  that 
such  a  construction,  as  would  thus  prevent  the  disclosure 
of  the  facts,  was  in  the  mind  of  the  legislature  when  the 
statute  was  enacted,  or  that  a  construction  to  that  effect 
would  be  either  just  or  wise.  That  his  holding  is  against 
the  letter  of  the  statute  cannot  be  doubted,  but  in  its 
interpretation  it  seems  to  me  that  it  is  the  duty  of  the 
court  to  take  into  consideration  the  object  of  the  statute, 
and  the  mischief  which  would  result  from  its  literal  con- 
sfruction.  The  above  practice  seems  to  be  the  safest, 
until  the  question  shall  be  settled  by  the  court  of 
appeals.  The  case  of  Bacon  v.  Frisbie  (80  iV^.  F.,  394), 
carries  the  exclusion  of  communications  between  coun- 
sel and  client  to  a  case  where  the  evidence  is  offered 
against  a  third  party,  without  the  assent  of  the  client, 
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and  where  the  inquiry  by  the  client  was  hypothetical, 
and  in  which  there  seemed  to  be  serions  doubt  whether 
the  communication  was  to  the  attorney  in  his  profes- 
sional capacity. 

The  objection  is  sustained. 


•  m  I 


Nbw  York  County. — HON.  D.   C.  CALVIN,  Subbogatb. — 

April,  1881. 

Greenhough  V.  Greenhough. 

In  the  matter  of  the  estate  of  Charles  B.  Greenhough, 

deceased. 

The  surrogate's  court  has  no  power,  upon  an  application  to  amend  an  in- 
ventory of  a  decedent's  estate,  to  determine  the  ownership  of  property, 
the  title  to  which  is  disputed*  Accordingly,  where  the  applicant  seeks 
to  have  inserted,  in  an  inventory  filed,  property  which  the  executor  or 
administrator  claims,  under  oath,  as  belonging  to  himself,  the  motion 
should  he  denied. 

Sections  2715  and  2716  of  the 'Code  of  Civil  Procedure,  have  not  changed 
the  statutory  requirements  as  to  the  contents  of  an  inventoiy. 

This  was  a  motion  on  the  jiart  of  Charles  E.  Green- 
hough,  an  infant  nnder  fourteen  years,  by  James  Daw- 
son, his  general  guardian,  to  compel  Martha  S.  Green- 
hough,  the  widow  and  administratrix  of  the  estate  of 
decedent,  to  insert  certain  property  in  an  inventory  of 
the  estate,  filed  by  her. 

The  affidavit  of  James  Dawson  set  forth  facts  show- 
ing the  infant's  interest,  etc. ;  the  filing  of  an  inventory, 
January  15,  1881,  wherein  the  property  of  the  estate  was 
appraised  at  1368,074.02 ;  and  that  decedent  was  pos- 
sessed of  property  not  included  in  the  inventory,  viz.  : 
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upwards  of  two  thousand  shares  of  stock  of  the  Botan- 
ical Garden  Railway  Company,  a  corporation  doing 
business  in  Rio  Janeiro. 

Upon  the  return  of  an  order  to  show  cause  why  the 
adnniiistratrix  should  not  inventory  this  stock,  she  pre- 
sented an  affidavit,  to  the  effect  that  decedent  was,  at 
one  time,  owner  of  certain  stocks  of  said  railway,  but 
that,  some  time  before  his  death,  he  made  a  valid  gift 
and  transfer  thereof  to  her,  and,  at  the  time  of  his  death, 
did  not  own  the  same.     Other  affidavits  were  presented. 

W.  H.  Field,  for  the  motion. 

Butler,  Stillman  &  Hubbard,  for  the  administratrix. 

The  Sttkkogate. — This  motion  raises  distinctly  the 
question  whether  the  Surrogate  should  require  an  exec- 
utor or  administrator  to  include,  in  an  inventory,  prop- 
erty which  is  alleged  to  have  belonged  to  decedent,  not- 
withstanding the  inventory  first  filed,  duly  verified,  and 
the  subsequent  oath  of  the  representative, — on  a  motion 
to  amend  the  inventory  by  insefting  such  property, — 
that  the  former  inventory  embraced  all  the  property  of 
the  decedent,  and  that  that  stated  in  the  moving  papers 
did  not  belong  to  the  decedent,  but  was  the  property  of 
the  representative. 

In  Thomson  v.  Thomson  (1  Bradf.,  24),  Judge 
Bradford  discusses  this  question  under  the  English 
authorities,  and  concludes  that  where  the  answer  con- 
fesses more  assets,  the  court  may  order  the  inventory  to 
be  amended ;  but  if  further  assets  are  not  admitted, 
proof  will  not  be  received  to  contradict  the  answer,  be- 
cause the  inventory  is  required  to  be  under  oath,  and 
the  court  cannot  order  assets  to  be  inserted  in  the  inven- 
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toiy  without  the  party's  oath,  nor  can  it  compel  an 
executor  or  administrator  to  swear  to  assets,  the  posses- 
sion of  which  he  has  twice  already  denied,  viz. :  once  in 
the  inventory,  and  again  in  the  answer  denying  the  alle- 
gation. And  the  learned  Surrogate  says :  '*  If  this  be 
the  rule  with  the  English  courts,  which  claim  jurisdic- 
tion independently  of  the  statute,  a  fortiori^  it  ought  to 
prevail  here,  where  the  matter  is  regulated  to  a  minute 
degree  by  statute,  and  where  no  mode  has  been  provided 
for  impeaching  the  inventory,  though  a  further  inven- 
tory may  be  ordered  of  assets  subsequently  discovered." 
The  same  principle  is  recognized  in  Lloyd  v.  Lloyd  (1 
Redf,^  399),  and  such  has  been  the  uniform  practice  in 
this  court ;  but  my  attention  has  been  called  to  the  case 
of  Young  V.  Young  (Gen.  Term,  3d  Dept.),  wherein  the 
Surrogate  of  Sullivan  county,  on  an  application  to  re- 
quire an  administrator  to  amend  his  inventory,  and 
insertcertain  bonds,  and  the  answer  of  the  administrator 
that  said  bonds  were  not  the  property  of  decedent  at  the 
lime  of  his  death,  and  did  not  form  any  part  of  his 
estate,  assumed  to  take  testimonj'^,  and  to  determine  the 
question  as  to  the  ownership  of  the  bonds,  and  also  to 
direct  the  administrator  to  insert  the  same  in  his  inven- 
tory, from  which  order  or  decree  an  appeal  was  taken  to 
the  general  tenn,  which  modified  the  decree  by  striking 
out  all  findings  of  fact  and  law  contained  therein,  and 
ordered  that  the  decree  be  amended  by  adding,  at  the 
end  thereof,  that  the  decree  or  order  was  without  preju- 
dice to  any  claim  or  right  of  Young  (the  person  claiming 
the  bonds)  to  the  same,  which  claim  or  demand  the  admin- 
istrator was  at  liberty  to  state  in  his  inventory  thereof 
if  he  chose  so  to  do,  and  to  prosecute  and  have  deter- 

Vol.  v.— 18 
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mined  in  any  court  having  cognizance  thereof.  Judge 
BoARDMAN,  in  delivering  the  opinion  of  the  court,  on 
thafappeal,  says/that  "  the  regularity  of  the  proceed- 
ings for  compelling  the  administrator  to  inventory  the 
bonds  in  question,  is  not  before  us,  and  will  not  be  con- 
sidered. We  may  remark,  however,  in  passing,  that 
the  acting  Surrogate  showed  an  eager,  if  not  undue  de- 
sire to  have  the  bonds  so  inventoried  that  the  adminis- 
trator  would  be  estopped  from  alleging  ownership  of 
them."  Again,  after  reciting  the  r^ersal  of  the  order, 
he  says :  "But,  for  the  purpose  of  the  identification  of 
dates,  amounts,  etc.,  the  order  to  put  a  description  of 
the  bonds  on  the  inventory,  without  prejudice  to  the 
rights  of  the  two  brothers,  and  expressing  the  nature 
and  extent  of  the  claim,  was  permitted  to  stand.  That 
was  going  very  far  in  guarding  the  rights  of  the  contest- 
ants." 

It  is  too  plain  for  argument  that  the  Surrogate,  on 
such  an  application,  and  upon  affidavits,  has  no  power 
to  determine  the  ownership  of  the  stock  in  question,  and 
it  is  equally  clear  that  the  object  of  an  inventory  is  in  no 
way  subserved  by  the  insertion  of  property  alleged  to  be- 
long to  the  decedent  on  the  one  side,  and  denied  on  the 
other,  where,  as  in  the  case  of  Young,  it  is  permitted  to 
stand,  so  to  speak,  under  protest ;  for  in  such  a  case,  the 
inventory  in  respect  to  such  stock  would  not  be  presump- 
tive evidence  against  the  administratrix,  making  the  in- 
ventory, and  I  can  conceive  of  no  beneficial  result  from 
such  an  entry,  except  perhaps  record  evidence  of  the 
dispute.  I  am  of  the  opinion  that  a  departure  from  the 
present  practice  would  subject  Surrogates  to  such  fruit- 
less proceedings,  in  almost  every  case,    and  that  the 
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mischief  resulting  therefrom  would  greatly  exceed  the 
benefits  derived  from  such  continual  insertion  of  property 
thus  disputed  in  the  inventory  ;  and  I  am  inclined  not 
only  to  concur  with  Judge  Boardman,  in  his  opinion  in 
the  Young  case,  that  it  was  going  very  far  in  guard- 
ing the  rights  of  contestants,  to  require  such  entry, 
but  that  it  was  a  palpable  violation  of  the  uniform 
practice  hitherto  prevailing,  and  a  departure  from  the 
theory  and  purpose  of  an  inventory. 

As  the  parties  interested  may  test  the  question  of 
ownership  on  the  judicial  settlement  of  the  represen- 
tative's account,  nothing  by  way  of  interest  or  safety  can 
be  lost ;  for  if  the  stock  were  inserted  in  a  qualified  way, 
as  in  the  case  of  Young,  it  could  not  add  a  particle  to 
the  intermediate  security  of  the  parties,  since  it  might 
be  disposed  of  in  the  meantime,  just  as  well  as  though, 
not  inserted,  and  the  present  showing  would  entitle  them 
to  protection  to  the  same  extent  as  though  the  stock 
were  duly  entered  in  the  inventory. 

The  Code  has  not  changed  the  requirements  or  con- 
tents of  an  inventory,  as  sections  2715  and  2716  only 
provide  the  method  of  compelling  the  return  of  an  in- 
ventory; and  the  use  of  the  words  "or  a  sufficient 
inventory"  do  not  purport  to  enlarge  such  requisites, 
as  the  commissioners  state  the  source  of  the  first  to  be 
sections  17  and  18  of  2  H,  8.,  85,  and  of  the  second, 
section  22  of  said  statute,  86.  The  motion  must  be  de- 
nied. 

Ordered  accordingly. 
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New  York  County.— HON.   D.   C.  CALVIN,  Subbooatb. — 

May,  1881. 

Smith  v.  Bixby. 

In  the  matter  of  tJie  estate  of  Eugenia  J.  Smith,  lately 

an  infant. 

The  guardian  of  a  female  infant  expended,  for  her  support,  education,  etc. , 
$600  more  than  the  amount  of  her  estate  in  his  liands,  this  over-pay- 
ment, however,  being  less  than  her  interest  in  the  estate  of  her  deceased 
father,  wlioso  will  provided  that  the  income  of  her  share,  in  the  hands 
of  the  executor,  might  be  used  for  her  support.  Upon  his  accounting", 
at  the  w^ard's  majority,  the  guardian  sought  to  be  reimbursed  from  tlie 
ward's  interest  in  the  latter  estate.     Held, 

1.  That  the  court  had  no  power  to  require  a  violation  of  the  provisions  of 

the  will. 

2.  That  the  guardian  had  no  right  to  make  advances  to  the  ward  while  nu 

infant,  and  afterwards  hold  her  liable  therefor. 

3.  That  the  guardian  should  be  allowed  his  disbursements  to  the  extent  of 

the  ward's  estate  in  his  hands,  and  also  to  the  extent  of  the  income  rt>- 
alized  by  the  executor  upon  the  wnnl's  share  in  her  father's  estate. 

4.  That  certain  items,  each  under  $20,  not  accompanied  by  proper  vouchers 

or  proof,  should  be  allowed,  because  not  exceeding,  in  the  aggregate. 
$500. 

This  was  a  hearing  of  exceptions  to  the  report  of  a 
referee  appointed  to  examine  the  account  of  proceedings 
of  Samuel  M.  Bixby,  geneml  guardian,  in  respect  to  the 
estate  of  Eugenia  J.  Aldis  (now  Smith),  lately  an  infant ; 
the  report  having  been  heretofore  confirmed  as  to  the 
estates  of  the  other  wards  included  in  the  accounting. 

The  guardian  was  appointed  June  22,  1864.  The 
ward's  property  consisted  of  an  intfei-est  in  a  pension,  re- 
ceived from  the  U.  S.  Government,  amounting  to  $310.24, 
and  an  interest  in  certain  personal  pro  pert  j%  amounting 
in  all  t(i  ?^'^87.73.     The  account  showed  expenditures  for 
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her  support,  education,  etc.,  amounting'to  the  sum  of 
$1,004.46,  being  an  Qverpayraent  of  $616.73. 

The  said  Eugenia  also  had  an  interest  (larger  than  the 
over-payment)  in  the  estate  of  her  late  father,  of  which 
estate  one  Nathaniel  Jarvis,  Jr.,  was  executor. 

The  referee  reported  among  other  things,  that  the 
guardian,  whose  wife  was  the  ward's  aunt,  had  knowledge 
of  this  interest,  and  that  he  often  consulted  Mr.  Jarvis  in 
relation  to  his  ward.  The  referee  also  reported  that  the 
general  guardian  exercised  a  sound  and  wise  discretion 
in  his  expenditures,  and  that  his  conduct  towards  her 
was  exemplary  ;  also  that  no  testimony  was  offered  as  to 
the  other  objections  filed  lo  the  account ;  and  that  the 
guardian  ''  is  entitled  to  be  reimbursed  from  the  estate  of 
said  Eugenia  the  said  sum  of  $616.73,  besides  his  reason- 
able expenses  and  commissions,  and  also  the  expenses  of 
this  accounting." 

All  of  these  findings  were  excejited  to  by  the  said 
Eugenia,  who  alleged  that  the  referee  should  have  reported 
that  the  expenditures  were  improper  and  exrravagant; 
that  certain  specified  items  of  expenditure  should  be  dis- 
allowed ;  and  that  the  guardian  was  not  entitled  to  be 
reimbursed  from  her  estate. 

C.  Elliott  Minor,  for  guardian, 
FoBBBS  &  Sage,  for  Eugenia  J.  Aldii, 

The  Subrogate. — The  testimony  in  this  case  justifies 
the  conclusion  of  the  referee  that  the  expenditures  for 
the  benefit  of  the  ward  were  necessary  and  proper  so  far 
as  the  ward  personally  was  concerned,  and  if  there  had 
been  sufficient  funds  applicable  thereto,  in  the  hands  of 
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the  guardian,  He  could  not  have  been  adjudged  guilty  of 
its  improper  use.  I  am  also  of  the  opinion  that,  if  there 
had  been  suflQcient  funds  so  applicable  in  the  hands  of 
the  executor  Jar  vis,  an  order  for  its  payment  to  the 
guardian  would  have  been  made,  upon  a  proper  applica- 
tion therefor.  And  1  am  disposed  to  hold  that,  for  thi* 
puiposes  of  this  accounting,  that  which  would  have  been 
ordered  on  the  facts  proved,  should  be  allowed  to  the 
guardian.  But  the  motion  has  been  submitted  upon  the 
assumption  that  all  the  fund  in  the  hands  of  the  executor, 
belonging  to  the  ward,  might  have  been  ordered  by  the 
Surrogate  to  be  devoted  to  the  maintenance  and  educa- 
tion of  tUa  ward. 

In  that,  however,  the  counsel  are  clearly  in  error. 
The  will  provides,  in  substance,  that  the  income  of  the 
fund  in  the  hands  of  the  executor  Jarvis  might  be  used 
for  the  support  of  the  ward,  among  others,  the  principal 
to  be  paid  on  her  attaining  her  majority.  It  is  clear  that 
this  court  has  no  power  to  require  a  violation  of  the  pro- 
visions of  the  will.  So  that  the  guardian  should  be 
allowed,  on  account  of  his  disbursements,  the  sum  of 
$387.73,  together  with  so  much  income  as  has  been 
realized  by  the  executor  upon  the  ward's  share  in  her  de- 
ceased father's  estate. 

The  application  of  the  guardian  for  an  adjudication 
that  the  ward  is  indebted  to  him  for  the  balance  of  his 
disbursements  for  her  benefit,  cannot  be  sustained,  for 
two  reasons  :  first,  because  he  had  no  right  to  make  ad- 
vances over  and  above  the  fund  applicable  to  her  sup- 
port, and  So  make  an  infant  liable  therefor;  second, 
because  this  proceeding  is  not  to  adjudge  an  obligation 
on  the  part  of  a  ward  for  the  act  of  the  guardian  while  she 
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WIS  ail  infant,  though  she  might  l\e  liable  for  necessaries 
in  a  proper  action. 

Hence  the  exception  to  the  finding  that  the  guardian 
is  entitled  to  reimbursement  in  fall  should  be  sustained, 
and  the  report,  in  the  above  particulars,  modified. 

The  exception  to  the  allowance  of  certain  disburse- 
ments without  proper  vouchers  or  proof  should  be  over- 
ruled, to  the  extent  of  the  above  allowances,  for  the 
reason  that  the  sums,  under  $20  and  not  vouched,  do  not 
exceed  in  the  aggregate  the  sum  of  $500. 

Ordered  accordingly. 


^•^ 


Nbw  Yobk  County. — Hon.  D.  C.   CALVIN,  Subbogats. — 

May,  1881. 

TUTTLE.t).    HeIDEBMAKN. 

In  the  matter  of  the  estate  of  Karl  Klaubebg,  de- 
ceased. 

The  testator,  by  the  second  clause  of  bis  will,  gave  all  bis  estate,  real  and 
personal,  to  bis  wife,  ''to  have  and  to  bold  during  her  natural  life;" 
by  the  third,  be  gave  a  specific  legacy  to  bis  daughters,  to  take  effect 
at  bis  widow's  death;  by  the  fourth  to  the  eighth  clauses,  be  gave  de- 
vises to  descendants,  to  take  effect  at  his  widow's  deaths  by  the  ninth 
clause,  he  gave  legacies  to  descendants,  payable  at  bis  death;  by  the 
eleventh  clause,  be  gave  to  petitioner,  his  daughter,  a  widow  without 
means,  a  legacy  of  $6,000,  not  specifying  the  time  of  payment  Upon 
an  application  by  the  daughter,  for  payment  within  a  year,  on  giving 
security,  the  executors  contended  that  the  legacy  was  payable  only  on 
the  death  of  testator's  widow.    Held, 

1.  That,  by  omitting,  in  the  eleventh  clause,  the  restriction  contained  in 

the  third  to  the  eighth  clauses,  the  testator  revoked,  pro  tanto,  the 
second  clause,  and  made  the  legacy  payable  before  his  widow's  death. 

2.  That  the  legatee's  condition  raised  a  presumption  that  the  legacy  was 

designed  to  meet  her  necessities  during  the  widow's  life-time. 
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the  guardian,  He  could  not  have  been  adjudged  guilty  of 
its  improper  use.  I  am  also  of  the  opinion  that,  if  there 
had  been  sufficient  funds  so  applicable  in  the  hands  of 
the  executor  Jarvis,  an  order  for  its  payment  to  the 
guardian  would  have  been  made,  upon  a  proper  applica- 
tion therefor.  And  1  am  disposed  to  hold  that,  for  tht^ 
purposes  of  this  accounting,  that  which  would  have  been 
ordered  on  the  facts  proved,  should  be  allowed  to  the 
guardian.  But  the  motion  has  been  submitted  upon  the 
assumption  that  all  the  fund  in  the  hands  of  the  executor, 
belonging  to  the  ward,  might  have  been  ordered  by  the 
Surrogate  to  be  devoted  to  the  maintenance  and  educa- 
tion  of  tU^  ward. 

In  that,  however,  the  counsel  are  clearly  in  error. 
The  will  provides,  in  substance,  that  the  income  of  the 
fund  in  the  hands  of  the  executor  Jarvis  might  be  used 
for  the  support  of  the  ward,  among  others,  the  principal 
to  be  paid  on  her  attaining  her  majority.  It  is  clear  that 
this  court  has  no  power  to  require  a  violation  of  the  pro- 
visions of  the  will.  So  that  the  guardian  should  be 
allowed,  on  account  of  his  disbursements,  the  sum  of 
$387.73,  together  with  so  much  income  as  has  been 
realized  by  the  executor  upon  the  ward's  share  in  her  de- 
ceased father's  estate. 

The  application  of  the  guardian  for  an  adjudication 
that  the  ward  is  indebted  to  Mm  for  the  balance  of  his 
disbursements  for  her  benefit,  cannot  be  sustained,  for 
two  reasons  :  first,  because  he  had  no  right  to  make  ad- 
vances over  and  above  the  fund  applicable  to  her  sup- 
port, and  so  make  an  infant  liable  therefor;  second, 
because  this  proceeding  is  not  to  adjudge  an  obligation 
on  the  part  of  a  ward  for  the  act  of  the  guardian  while  she 
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was  au  infant,  though  she  might  bp  liable  for  necessaries 
m  ta  proper  action. 

^  Hence  the  exception  to  the  finding  that  the  guardian 
IS  entitled  to  reimbaraement  in  fall  should  be  sastained, 
and  the  report,  in  the  above  particulars,  modified. 

The  exception  to  the  allowance  of  certain  diabuise 
ments  without  proper  vouchee  or  proof  should  be  over- 
ruled, to  the  extent  of  the  above  allowances,  for  the 
reason  that  the  sums,  under  820  and  not  vouched,  do  not 
exceed  in  the  aggregate  the  sum  of  «500. 

Ordered  accordingly. 


Nuw  York  Cocntt.-Hon.  D.   C.    CALVIN,  Subrogate.— 
May,  1881. 

TuiaxE-T).  Heidekmakn. 

In  the  matter  of  the  estate  of  Karl  Klapbeeg,  de- 
ceased. 

The  teatator,  by  the  second  clftuso  of  his  will,  gave  all  bii  estate  real  .  j 
personal,  to  Ids  wife,  "to  have  and  to  hold  during  her  nalurulllfr" 
by  the  thbd,  he  gare  a,  specific  legacy  to  Ms  daughters  to  take  «»  ' 
at  bis  widow's  death;  by  the  fourth  to  the  eighth  elauies  he  lavft  h  ' 
Tisea  (o  descendants,  to  lake  effect  at  his  widow's  death-  by  ^    i 
clauec.  lie  gave  lugftcies   to  descendants,  pnynble  at  biBd^tlTh      » 
eleventh  clause,  he  gave  to  petitioner,  bis  daughter,  a  widow  '  i  k 
means,  a  I^acy  of  fS.OOO,  not  apccifylDg  the  time  of  payment*  it    '^'^ 
an  appliealion  by  Hie  doughter,  for  payment  within  a  year  '^POft 

soenritr,  the  eieeutora  conteoded  that  Ihe  legacy  was  pavahu"^  B^^ine 
the  death  of  teslator'a  widow.      Held,  t^J-auw  only  ^^^ 

I.  That,  by  omiltuig.  ia   Ihe   eleventh   clause,  the  restriction  co 

(be  third  to  the  eighth  cla>»a«>s,  the  testator  revoked,  0^0"'**'°'^  U» 
second  clause,  and  made  the  legacy  payabio  before  his  ^id     '^'*'.  tW 

1  That  ibe  legatee's  condition  raised  a  presumption  that  th  ***'*  ^'itk 
Aaigoed  to  meet  her  noceaaitle*  during  the  widow's  Uf^^     '®8»Cy  ^^ 


200       CASES  IN  THE  SURROGATES*  COURTS. 

TUTTLB  V.  HEIDBRITANK. 


8.  That  the  legac}'  wus  payable,  as  in  ordinary  cases  under  the  statute,  at 
the  end  of  a  year  from  th<^ grant  of  letters  testamentary. 

Under  Code  Civ.  Pro.,  §  2710, — which  permits  the  Surrogate  to  decree  pay- 
ment to  a  legatee  or  distributee,  within  a  year  after  the  grant  of  letters, 
where  it  api^ears  that  the  funds  in  the  representative's  hands  *'  exceed,  by 
at  lecbst  oneUtdrd,  the  amount  of  all  known  debts  and  claims  against  the  es- 
tate," etc. , — the  required  suiplusof  oue-third  is  to  be  estimated  by  exclud- 
ing the  amount  of  the  petitioner's  claim  and  payments  already  made. 

Heard  t?.  Case,  28  How.  Pr.,  546, — distinguished. 

This  was  an  npplication  to  compel  the  executors,  etc., 
of  decedent  to  pay  to  Louisa  V.  Tuttle,  a  daughter,  a 
Jegiicy  of  $6,000. 

The  petition  of  Mrs.  Tuttle  stated  that,  by  tiie  will  of 
decedent,  admitted  to  probate  December  9, 1880,  she  wtjs 
iMititled  to  a  legacy  of  $6,000,  and,  on  information  and 
belief,  l;lKit  Julius  Heidermann,  and  others,  the  executors, 
had  in  their  hands  property  exceeding,  by  at  least  one- 
third,  the  amount  of  all  claims  against  the  estate,  includ- 
ing legacies,  applicable  to  their  payment ;  that,  for  about 
six  years,  decedent  was  not  engaged  in  business,  and 
lived  upon  the  income  of  his  proj^erty,  which  at  the  time 
of  his  death  amounted  to  about  $120,000;  that  slie 
believed  he  owed  no  debts,  and  that  none  would  be 
pioved,  except  for  funeral  expenses  ;  that  she  was  a 
widow,  with  four  young  children  dependent  upon  her  for 
support,  and  without  property,  except  necessary  house- 
hold furniture,  and  the  house  in  which  she  resided,  on 
which  there  was  a  mortgage  for  $6,000,  due  February  9, 
1881 ;  that  she  had  no  business  or  means,  and  the  legacy 
was  necessary  for  her  and  her  children's  support.  She 
further  alleged  a  demand  and  refusal,  and  prayed  for  a 
decree  directing  payment,  upon  her  giving  the  security 
required  by  law. 

The  executore,   in  answer,   alleged   that  they  were 
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iidvisecl  and  believed  I  hat  said  legacy  did  not  become 
diK*  and  payable  nnfil  after  the  death  of  Prances  M. 
Klanberg,  decedent's  widow  ;  that  thej^  had  paid  lega- 
(•:c»s  aggregating  $2,oO(),  under  the  ninth  clause  and  codi- 
ri\  of  tlie  will,  with  the  consent  of  the  widow,  and  under 
the  advice  of  counsel  Chat  they  were  payable  befoi-e  the 
death  of  the  widow  ;  that  the  greater  part  of  the  estate 
consisted  of  real  estate,  in  which  the  widow  liad  a  life 
•  interest  under  the  provisions  of  the  will,  and  which  '*  for 
I  he  most  part"  was  specifically  devised  upon  her  death  ; 
that  ihej^  had  in  hand  a  balance  of  onlj'  $6,847.16,  out  of 
which  future  expenses,  commissions,  etc.,  were  payable; 
that,  apart  from  the  alleged  devises  to  the  widow  and 
othei-s,  and  the  personal  property,  the  estate  was 
wortli  only  about  $2,500 ;  denied,  on  information  and 
belief,  petitioner's  allegation  as  to  the  value  of  dece- 
dent's property  ;  alleged  that  she  received  from  members 
of  her  family,  and  especially  her  mother,  money  suffi- 
cient to  support  her;  and  dented  that  the  immediate 
payment  of  the  legacy  was  necessary  for  the  support  of 
hei-self  and  her  children. 

The  first  clause  of  the  will  provided  for  the  payment 
of  debts  and  funeral  expenses  ;  the  second  gave,  devised, 
and  bequeathed  to  testators  wife,  Frances  M.  Klauberg, 
all  his  "estate,  both  real  and  personal,  to  have  and  to 
hold  during  her  natural  life  ;"  the  third  gave  his  house- 
hold furniture  and  effects,  at  his  widow's  death,  to  his 
daughters,  Amelia  F.  Ware  and  the  petitioner;  the 
fourth,  fifth,  sixth,  st^venth  and  eighth  clauses,  devised 
property  to  children  and  grandchildren, — all  these  de- 
vises to  take  effect  on  the  death  of  his  widow  ;  the  ninth 
clause  and  the  second  codicil  bequeathed  to  his  three 
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3.  That  the  legac}'  was  payable,  as  in  ordinary  cases  under  the  statute,  at 
the  end  of  a  year  from  th(^ grant  of  letters  testamentary. 

Under  Code  Civ.  Pro.,  §  2710, — which  permits  the  Surrogate  to  decree  pay- 
ment to  a  legatee  or  distributee,  within  a  year  after  the  grant  of  letters, 
where  it  appears  that  the  funds  in  the  representative's  hands  "  exeeed,  hy 
at  Isast  omtlurd,  the  amount  of  all  known  debts  and  claims  against  the  es- 
tate, ''  etc. , — the  required  surplus  of  one-third  is  to  be  estimated  by  exclud- 
ing the  amount  of  the  petitioner's  claim  and  payments  already  made. 

Heard  V.  Case,  28  ffow.  Pr.,  546,— dibtinguished. 

This  was  an  npplication  to  compel  the  executors,  etc., 
of  decedent  to  pay  to  Louisa  V.  Tattle,  a  daughfei-,  a 
legjicy  of  §6,000. 

The  i^etition  of  Mrs.  Tattle  stilted  that,  by  the  will  of 
decedent,  admitted  to  probate  December  9, 1880,  she  wns 
entitled  lo  a  legacy  of  $6,000,  and,  on  information  and 
lieli(if,  that  Julius  Heidermann,  and  others,  the  executors, 
htid  in  tlieir  hands  property  exceeding,  by  at  least  one- 
third,  the  amount  of  all  claims  against  the  estate,  includ- 
ing legacies,  applicable  to  their  jiayment ;  that,  for  about 
six  years,  decedent  was  not  engaged  in  business,  and 
lived  upon  the  income  of  his  pro23ertj%  which  at  the  time 
of  his  death  amounted  to  about  $120,000;  that  she 
believed  he  owed  no  debts,  and  that  none  would  be 
pioved,  except  for  funenil  expenses  ;  that  she  was  a 
widow,  with  four  young  children  dependent  upon  her  for 
support,  and  without  property,  except  necessary  house- 
hold furniture,  and  the  house  in  which  she  resided,  on 
which  there  was  a  mortgage  for  $6,000,  due  February  9, 
1881 ;  that  she  had  no  business  or  means,  and  the  legacy 
was  necessary  for  her  and  her  children's  support.  She 
further  alleged  a  demand  and  refusal,  and  prayed  for  a 
decree  directing  payment,  upon  her  giving  the  security 
required  by  law. 

The  executors,   in  answer,   alleged   that   they  were 
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advised  and  believed  I  hat  said  legacy  did  not  become 
dii«»  and  payable  nnfil  after  the  death  of  Prances  M. 
Khinberg,  decedent's  widow  ;  that  thej''  had  paid  lega- 
(•i<*s  aggregating  $2,o00,  under  the  ninth  clause  and  codi- 
cil of  the  will,  with  the  consent  of  tlie  widow,  and  under 
the  advice  of  counsel  diat  they  were  payable  befoi-e  the 
death  of  the  widow  ;  that  the  greater  part  of  the  estat<^ 
(consisted  of  real  estate,  in  whicl)  the  widow  had  a  life 
•  interest  under  the  provisions  of  the  will,  and  which  ''for 
(lie  most  part"  was  specifically  devised  upon  her  death  ; 
I  hat  ihey  had  in  hand  a  balance  of  only  $8,847.16,  out  of 
which  future  expenses,  coin  missions,  etc.,  were  payable; 
that,  apart  from  the  alleged  devises  to  the  widow  and 
othei-s,  and  the  personal  property,  the  estate  was 
worth  only  about  $2,500 ;  denied,  on  information  and 
belief,  j)etitioner's  allegjition  as  to  the  value  of  dece- 
dent's property  ;  alleged  Ihat  she  received  from  members 
i)f  her  family,  and  especially  her  mother,  money  suffi- 
cient to  support  her;  and  dented  that  the  immediate 
payment  of  the  legacy  was  necessary  for  the  support  of 
hei-self  and  her  children. 

The  first  clause  of  the  will  provided  for  the  payment 
f)f  debts  and  funeral  expenses  ;  the  second  gave,  devised, 
and  bequeathed  to  testator's  wife,  Frances  M.  Klauberg, 
all  his  "estate,  both  real  and  personal,  to  have  and  to 
hold  during  her  natural  life  ;"  the  third  gave  his  house- 
hold furniture  and  effects,  at  his  widow's  death,  to  his 
daughters,  Amelia  F.  Ware  and  the  petitioner;  the 
fourth,  fifth,  sixth,  seventh  and  eighth  clauses,  devised 
property  to  children  and  grandchildren, — all  these  de- 
vises to  take  effect  on  the  death  of  his  widow  ;  the  ninth 
Clause  and  the  second  codicil  bequeathed  to  his  three 
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8.  That  the  legac}^  was  payable,  as  in  ordinary  cases  under  the  statute,  at 
the  end  of  a  year  from  tkc^grant  of  letters  testamentary. 

Under  Code  Civ.  Pro.,  §  2719, — which  permits  the  Surrogate  to  decree  pay- 
ment to  a  legatee  or  distributee,  within  a  year  after  the  grant  of  letters, 
where  it  api^ears  that  the  funds  in  tlie  representative's  hands  "  exceed,  by 
at  least  otiethird,  the  amount  of  all  known  debts  and  claims  against  the  es- 
tate, ''  etc. ,  — the  required  su]i)lus  of  ouc-third  is  to  be  estimated  by  exclud- 
ing the  amount  of  the  petitioner's  claim  and  payments  already  made. 

Heard  u.  Case,  23  How.  Pr.,  546, — distinguished. 

This  was  an  ypplication  to  compel  the  executors,  etc., 
of  decedent  to  pay  to  Louisa  V.  Tattle,  a  daughter,  a 
legacy  of  $6,000. 

The  petit  ion  of  Mrs.  Tattle  stated  that,  by  the  will  of 
decedent,  admitted  to  probate  December  9, 1880,  she  wus 
entitled  to  a  legacy  of  $6,000,  and,  on  information  and 
lieliiif,  that  Julius  Heidermann,  and  others,  the  executors, 
had  in  their  hands  property  exceeding,  by  at  least  one- 
third,  the  amount  of  all  claims  against  the  estate,  iiiclu;!- 
ing  legacies,  applicable  to  theh'  payment ;  that,  for  about 
six  years,  decedent  was  not  engaged  in  business,  and 
lived  upon  the  income  of  his  proi^erty,  which  at  the  time 
of  his  death  amounted  to  about  $120,000;  that  she 
believed  he  owed  no  debts,  and  that  none  would  be 
proved,  except  for  funeral  expenses  ;  that  she  was  a 
widow,  witli  four  young  children  dependent  upon  her  for 
support,  and  without  property,  except  necessaiy  house- 
hold furniture,  and  the  house  in  which  she  resided,  on 
which  there  was  a  mortgage  for  $8,000,  due  February  9, 
1881 ;  that  she  had  no  business  or  means,  and  the  legacy 
was  necessary  for  her  and  her  children's  support.  She 
further  alleged  a  demand  and  refusal,  and  prayed  for  a 
decree  directing  payment,  upon  her  giving  the  security 
required  by  law. 

The  executore,   in  answer,   alleged   that  they  were 
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advised  and  believed  I  hat  said  legacy  did  not  become 
duo  and  payab'e  nnfil  after  the  death  of  Frances  M. 
Klnnberg,  decedent's  widow ;  that  thej'^  had  paid  lega- 
cies aggregating  $2,o()(),  under  the  ninth  clause  and  codi- 
ril  of  tlie  will,  with  the  consent  of  the  widow,  and  under 
the  advice  of  counsel  diat  they  were  payable  befoi-e  the 
death  of  the  widow  ;  that  the  greater  part  of  the  estate 
consisted  of  real  estate,  in  whicl)  the  widow  had  a  life 
•  interest  under  the  provisions  of  the  will,  and  which  **  for 
I  he  most  part"  was  specifically  devised  upon  her  death  ; 
fliat  ihey  had  in  hand  a  balance  of  only  $8,847.16,  our  of 
wfiich  future  expenses,  commissions,  etc.,  were  payable  ; 
that,  apart  from  tlie  alleged  devises  to  the  widow  and 
othei-s,  and  the  personal  property,  the  estate  was 
worth  only  about  $2,500 ;  denied,  on  information  and 
belief,  petitioner's  allegation  as  to  the  value  of  dece- 
dent's property  ;  alleged  that  she  received  from  members 
uf  her  family,  and  especially  her  mother,  money  suffi- 
cient to  support  her;  and  denied  that  the  immediate 
payment  of  the  legacy  was  necessary  for  the  support  of 
hei-self  and  her  children. 

The  first  clause  of  the  will  provided  for  the  payment 
of  debts  and  funeral  expenses  ;  the  second  gave,  devised, 
and  bequeathed  to  testators  wife,  Frances  M.  Klauberg, 
all  his  '^ estate,  both  real  and  personal,  to  have  and  to 
hold  during  her  natural  life  ;"  the  third  gave  his  house- 
hold furniture  and  effects,  at  his  widow's  death,  to  his 
daughters,  Amelia  F.  Ware  and  the  petitioner;  the 
fourth,  fifth,  sixth,  seventh  and  eighth  clauses,  devised 
property  to  children  and  grandchildren, — all  these  de- 
vises to  take  effect  on  the  death  of  his  widow  ;  the  ninth 
clause  and  the  second  codicil  bequeathed  to  his  three 
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pelled,  therefore,  in  all  proceedings  instituted  by  cred- 
itors, to  require  that  the  application  be  made  within  a 
reasonable  period,  and  wherever  tliere  has  been  un- 
reasonable delay  beyond  the  period  of  three  years,  to 
refuse  the  order  for  the  sale  of  real  estate."  In  that 
case,  there  had  been  a  delay  of  twelve  yeai-s,  and  the 
learned  Surrogate  held  that  the  petitioner  had  not  suffi- 
ciently shown  the  delay  to  have  been  reasonable.  And 
I  am  inclined  to  hold,  with  him,  that  ^^  unless  some  limit 
be  imposed  upon  the  exercise  of  this  power,  the  hidden 
lien  of  the  cieditor  will  continue  to  run  until  he  thinks 
lit  to  enforce  it,  while,  in  the  meantime,  those  to  whom 
the  estate  has  descended  are  uncertain  of  their  rights, 
and  are  restrained  in  the  enjoyment  of  their  proj^erty," 
and  ''that  public  policy  requires  that  a  power  of  such 
formidable  import  should  be  strictly  construed."  This 
view  is  confirmed  by  the  time  limited  by  section  2750, 
above  cited. 

By  Laws  1880,  ch.  245,  §  3,  subd.  2,  it  is  provided 
that  the  repeal  effected  thereby  does  not  affect  any  right, 
defense  or  limitation  lawfully  accrued  or  established 
before  tliat  act  took  effect ;  and  that  every  such  right 
remained  as  valid  and  effectual  as  if  said  act  had  not 
been  passed,  but  that  said  subdivision  did  not  apply  to 
a  case  provided  for  in  chapter  4  of  the  Code  of  Civil 
Procedure.  To  the  same  effect  is  section  3352  of  the 
new  Code.  Hence,  if  the  petitioners  ''right"  to  peti- 
tion in  this  matter  had  "lawfully  accrued,"  when  title  5 
of  chapter  18  took  effect,  to  wit :  September  1,  1880,  the 
limitation  contained  in  section  2750  does  not  apply  ;  for 
it  is  clear  to  my  mind  that  chapter  4  does  not  apply  to 
such  proceedings,  either  in  terms  or  intent.     I  am  con- 
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firmed  in  this  opinion  by  the  fact  that  the  act  of  1837,  as 
amended,  was  not  repealed  by  Laws  1877,  ch.  417,  but 
was  repealed  by  the  act  of  1880,  above  cited. 

But  an  examination  of  Laws  1837,  ch.  460,  §  72,  as 
amended  by  Laws  1843,  ch.  211,  being  §  60  of  3  B.  S.  (6 
ed.),  117,  shows  that  the  right  of  a  creditor  to  apply  for 
such  sale  was  dependent  upon  the  fact  that  the  executor 
or  administrator,  as  such,  had  accounted  to  the  Surrogate 
pursuant  to  chapter  6,  part  2,  title  3  of  the  Revised 
Statutes,  and  that  it  appeared  that  there  were  not  suffi- 
cient assets  to  pay  the  debts  of  the  deceased. 

It  affirmatively  appears,  by  the  petition  in  this  mat- 
ter, that  no  such  accounting  was  had  before  September 
1,  1880,  nor  has  there  been  such  since ;  and  it  seems  to 
me  clear  that  no  ''right  had  lawfully  accrued  "  to  the 
petitioner,  to  be  saved  by  the  act  of  1880  or  section  3352 
of  the  Code. 

The  provisions  of  section  2750  seem  to  me  to  be 
most  salutary,  and  to  relieve  against  a  lax  practice  here- 
tofore prevailing,  tending  to  render  uncertain  titles  of 
heirs-at-law,  and  I  should  be  very  unwilling,  by  enforc- 
ing any  technicality,  to  weaken  the  force  of  that  section, 
as  to  the  limitation  of  time  relating  to  such  proceedings. 
I  am  of  the  opinion  that  the  petition  in  this  matter 
does  not  confer  jurisdiction  upon  this  court,  to  take  pro- 
ceedings for  the  disposition  of  the  decedent's  real  prop- 
erty for  the  payment  of  debts,  and  that  the  proceeding 
should  be  dismissed. 

Ordered  accordingly. 
Vol.  v.— U 
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New    Toek  County. — Hon.   D.    C.  CALVIN,  Subrogate. — 

May,  1881. 

Klein  v.   Hayck. 

In  the  matter  of  the  accounting  of  Francis  Hayck  and 
Monmouth  B.  Wilson,  executors,  etc.y  of  Charles 
Klein,  deceased. 

The  testator  was  divorced  from  his  wife  in  1857,  for  adultery  with  N-,  and 
forbidden  to  remarry.  From  1867,  until  his  death  in  1879,  he  cohabited 
with  N.,  as  his  wife,  without  a  marringe.  By  his  will,  he  ^ave  to  his 
"beloved  wife,"  N.,  all  his  household  furniture,  plate,  etc.,  and  a  life 
annuity  of  }|1,000,  adding  **  the  above  provisions  in  favor  of  my  wife 
to  be  in  lieu  of  dower."  Payment  of  the  annuity  "  in  lieu  of  dower," 
was  opposed  by  those  interest<Mi  in  the  residuary  estate,  on  the  ground 
that  it  was  void.    Held, 

1.  That  the  misdescription  of  the  legatee  as  testator*s  wife,  did  not  avoid 
the  legacy,  as  there  was  no  ambiguity  in  respet;t  to  the  person  intended, 
and  no  fraud  wiis  practiced  on  the  testator. 

3.  That  the  expressed  consideration,  "in  lieu  of  dower,"  though  untrue 
and  impossible,  did  not  avoid  the  legacy,  since  no  considenition  was 
necessary  to  its  validity. 

• 

Motion  by  executors  to  confirm  the  referee's  report, 
on  their  accounting ;  opposed  by  the  residuary  devisees 
and  legatees,  the  two  sons  of  decedent. 

Decedent  died  in  March,  1879.  In  April,  1852,  he 
married  one  Charlotte  Koch,  who  in  18.57  obtained  in  the 
supreme  court  a  decree  of  divorce  from  him,  on  the 
ground  of  his  adultery  with  one  Maria  Naumann,  dis- 
solving the  marriage,  and  forbidding  his  marrying  again. 
From  the  date  of  the  decree  of  divorce,  to  his  death,  de- 
cedent cohabited  with  said  Maria  as  his  wife,  and  in  his 
will  he  referred  to  her  as  such,  though  it  was  admitted 
that  they  were  never  formally  married,  nor  was  a  com- 
mon law  marriage  claimed. 
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The  will  provided  as  follows : 

^^  Second.  I  give  and  bequeath  to  my  beloved  wife, 
Maria  Klein  (nee  Naamann),  all  my  household  furniture, 
linen,  books,  plate,  cutlery,  china  and  ornaments,  her 
heirs  and  assigns  forever. 

"  Third.  I  also  will  and  direct  that  the  sum  of  $1,000, 
each  and  every  year  from  the  time  of  my  decease,  be  paid 
to  my  said  wife  in  half-yearly  installments,  for  her  use 
and  support  during  the  term  of  her  natural  life. 

'^Fottrih.  The  above  provisions  in  favor  of  my  wife  to 
be  in  lieu  of  dower." 

The  referee  found  that  decedent  intended  that  the 
several  provisions  in  his  will,  in  favor  of  said  Maria  Nau- 
raann,  should  be  for  her  sole  individual  benefit,  and  that 
the  several  legacies  to  her  were  legal  and  valid,  and  that 
a  payment  of  $50  to  her,  ''  on  account  of  her  legacy  of 
$1,000  per  annam,  was  legally  and  properly  made." 

The  fourth  exception  by  contestants  was  to  the  finding 
that  the  executors  were  entitled  to  a  decree  herein  finally 
settling  their  account  as  filed  by  them. 

On  June  6,  1879,  contestants  served  notice  upon  the 
executors,  of  advice  by  counsel  that  said  Maria  was  not 
the  lawful  widow  of  decedent,  and  was  not  entitled  to 
dower ;  that  the  bequests  in  lieu  of  dower  were  void,  and 
that  they  are  entitled  to  the  whole  of  the  estate,  except- 
ing certain  specific  bequests ;  and  that  they  make  no 
payments  to  said  Maria  Naumann. 

The  estate  consisted  principally  of  real  prox)erty. 

Allen,  Taluaob  &  AhhKS,  for  exeeut&rs. 
F.  P.  Van  Deryber.  far  contestants. 

The  Surrogate.— The  fourth  exception,  so  far  as  it 
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relates  to  the  testator's  holding  out  Maria  Naamann  as 
his  wife,  to  the  world,  and  that  the  provisions  in  the 
will,  and  such  holding  out,  were  inconsistent  with  the 
theory  that  he  was  merely  buying  her  dower  right,  does 
not  seem  to  be  material  in  the  determination  of  this 
motion,  provided  it  shall  be  adjudged  that  the  legacy  is 
valid,  notwithstanding  the  legatee  is  denominated  the 
testator's  wife,  and  the  legacy  is  given  in  lieu  of  dower  ; 
which  latter  questions,  raised  by  the  same  exception,  I 
proceed  to  consider. 

In  1  Roper  on  Legacies^  169,  it  is  stated,  as  a  settled 
rule,  that  where  the  description  of  a  legatee  is  erroneous, 
the  error  not  occasioned  by  any  fraud  practiced  upon  the 
testator,  and  there  is  no  doubt  as  to  the  person  who  was 
intended  to  be  described,  the  mistake  will  not  disappoint 
the  bequest. 

In  Smith  v.  Smith  (4  Paige,  271),  it  was  held  that  a 
mere  misdescription  of  a  legatee  did  not  render  a  legacy 
void,  unless  the  ambiguity  was  such  as  to  render  it  im- 
possible, either  from  the  will  or  otherwise,  to  ascertain 
who  was  intended  as  the  object  of  the  testator's  bounty. 

Jarman  on  Wills  (vol.  1,  page  330),  states  the  rule  to 
be  that  it  is  sufficient  that  the  devisee  or  legatee  is  so 
designated  as  to  be  distinguished  from  every  other  per- 
son. 

It  is  conceded,  in  this  case,  that  the  legacies  claimed 
by  Maria  were  intended  for  her,  and  that  the  only  mis- 
description is  in  denominating  her  the  testator's  wife, 
when  it  appears  that  she  was  not,  though  he  cohabited 
with  her  as  such.  Hence  it  is  entirely  clear  that,  but  for 
the  legacies  being  expressed  as  given  in  lieu  of  dower, 
she  would  be  entitled  to  them,  as  it  is  not  pretended  that 
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the  testator  was  fraudulently  imposed  upon  by  her,  but 
clearly  proved  that  he  voluntarily  cohabited  with  her, 
with  a  full  knowledge  of  all  the  facts. 

In  Giles  v.  Giles  (1  Keeiiy  686),  it  was  held  that  a 
false  character,  attributed  by  a  testator  to  a  legatee, 
would  not  affect  the  validity  of  the  legacy,  unless  the 
false  character  had  been  acquired  by  a  fraud  which  had 
deceived  the  testator ;  and  that,  where  the  testator  and 
legatee  had  a  common  knowledge  of  an  immoral  or 
criminal  act  by  which  the  legatee  had  acquired  the  false 
character,  the  rights  of  the  legatee  as  such  would  not  be 
affected, — ^it  being  no  part  of  the  dnty  of  courts  of  equity 
to  punish  parties  for  immoral  conduct,  by  depriving  them 
of  their  civil  rights. 

The  numerous  authorities  cited  by  counsel  for  the 
contestants,  to  the  point  that  a  widow,  accepting  a  pe- 
cuniary provision  in  lieu  of  dower,  is  considered  a 
purchaser  for  value,  and  the  dower  interest  surrendered 
constitutes  the  consideration  for  the  purchase,  cannot  be 
controverted,  but  indisputably  state  the  true  principle. 
But  I  am  of  the  opinion  that  he  seeks  to  deduce  there- 
from an  erroneous  conclusion  in  this  case, — that  the 
legacies  are  without  consideration,  because  the  legatee 
had  no  claim  to  dower,  and  therefore  void. 

When  it  is  conceded,  as  it  must  be,  that,  but  for  the 
statement  of  that  alleged  consideration,  the  legacies 
would  be  valid,  as  no  consideration  was  necessary  to  their 
validity,  I  am  of  the  opinion  that  the  stating  of  an  un- 
true or  impossible  consideration  does  not  affect  their  valid- 
ity, for  the  reason  that  the  testator  knew  that  the  dece- 
dent was  not  his  wife,  and  will  be  presumed  to  know  the 
effect  of  their  unlawful  cohabitation, — that  the  legatee 
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liad  no  legal  claim  upon  his  estate  for  dower  ;  particular- 
ly as  it  is  not  pretended  that  he  was  deceived  by  her  into 
assuming  any  such  claim.  This  exception  should  there- 
fore be  overruled. 

Ordered  accordingly. 


Nbw  York    County. — Hon.  D.  C.  CALVIN,    Subbogatk — 

June,  1881. 

Greek  v.   Greek. 

Jn  the  matter  of  the  accourding  of  George  B.  Greer, 
trustee  of  Julia  Greer,  under  the  will  of  George 
Greer,  deceased. 

The  testator,  by  his  will,  created  a  trust  for  his  daughter,  directing  the 
trustee  to  hold  the  share  of  the  estate  belonging  to  her;  to  pay  to  her. 
until  her  majority,  rents  and  Income  sufficient  for  her  support  and  educa- 
tion; all  the  rents  and  income  thereafter,  until  she  reached  twenty -four 
years,  and  then  the  principal  and  accumulations.  He  further  directed 
the  trustee  to  deduct  and  retain  "out  of  such  rents,  profits,  interest, 
■  and  iucouK','  while  he  held  the  hliure,  **  all  proper  and  reasonable  ex- 
penses :ind  charges,  in  and  for  the  care  and  keeping  of  the  same,  the 
renting,  investing,  and  n»  investing  thereof,"  all  taxes,  etc.,  "and  the 
proper  expenses  and  charges  of  collecting  and  applying  such  income/' 
The  trustee  claimed  iliat  the  words  quoted  were  a  provision  for  com 
pensation  in  lieu  of  commissions.     Held, 

1.  That  the  words  "  expenses  and  charges,"  etc.,  referred  not  to  compensa 

tiou  of  the  trustee,  but  to  necessary  disbursements  in  administration, 
and  imported  an  intent  that  the  daughter  was  to  be  supported  out  of 
the  net  income  of  the  trust  fund. 

2.  That  the  trustee  was  only  entitled  to  commissions  under  the  statute. 
The  rule  for  computing  trustee's  coiitimissions,  in  such  a  case, — stated. 

Application  lor  the  settlement  of  a  decree  on  the 
final  accounting  of  a  testamentary  trustee. 

The  trustee,  on  the  final  settlement  of  his  account,  in 
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1872,  as  executor,  etc.,  of  his  father,  George  Greer, 
accounted  for  $204,961.60,  as  principal  of  said  trust, 
and  was  directed  to  retain  the  sanie.  Since  such  ac- 
counting he  had  received,  in  income,  $170,583.22,  paid 
out  $61,215.07,  and  invested  the  balance,  leaving  in  his 
hands  $814,319.75.  As  trustee,  he  claimed  the  right  to 
charge  the  fund  with  the  value  of  his  services  in  the 
administration  of  the  trust,  instead  of  the  usual  commis- 
sions, under  the  provisions  of  the  testator's  will  creating 
the  trust,  by  which  said  George  B.  was  to  hold  the  share 
of  the  estate  belonging  to  Julia,  to  i>ay  the  rents  and 
income  necessary,  in  bis  discretion,  for  her  education, 
support  and  maintenance,  until  she  should  become 
twenty-one  years  old  ;  then  the  whole  rents  and  income 
to  her  use  until  she  should  be  twenty -four  years  old ; 
then  to  assign  and  pay  over  the  principal  and  all  accu- 
mulations to  her ;  *'but  always  deducting  and  retaining 
out  of  such  rents,  profits,  interest  and  income,  while  this 
part  or  share  is  held  or  retained  by  the  said  George  B., 
as  trustee  as  aforesaid,  all  proper  and  reasonable  expenses 
and  charges,  in  and  for  the  care  and  keeping  of  the  same, 
the  renting,  investing  and  re-investing  thereof,  all  taxes 
and  assessments  that  may  be  imposed  thereon,  and  the 
proper  expenses  and  charges  of  collecting  and  applying 
such  income." 

C.  H.  Woodruff,  for  tnutee. 

G.  W.  Van  Sltck,  for  eeatui  que  truBt. 

The  Surbogate.— It  is  claimed  by  the  trustee's  coun- 
sel, that  the  term  '' expenses  and  charges,"  for  the  care 
and  keeping  of  the  fund,  and  collecting  and  applying  the 
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income,  was  intended  as  a  provision  for  the  compensa- 
tion of  the  trustee  for  his  services,  instead  of  commis- 
sions. I  am  of  the  opinion  that  the  decedent,  by  the  use 
of  this  language,  did  not  intend  to  provide  compensation 
to  the  trustee  for  the  administration  of  his  trust,  in  lieu 
of  the  statutory  commissions,  and  that,  if  he  had  so 
intended,  it  would  have  been  clearly  stated  ;  but  that  he 
did  intend  that  the  amount  realized  as  income  should  be 
charged  with  the  cuiTent  expenses  of  administration, 
instead  of  imposing  such  charges  upon  the  principal 
fund ; — in  other  words,  that  Julia  was  to  be  supported 
out  of  the  net  income  of  the  trust  fund. 

The  provisions  of  the  will  plainly  contemplate  that  a 
portion  of  the  trust  would  be  real  estate,  from  which 
rents  would  be  derived,  and  the  reasonable  expenses  and 
charges  for  the  care  and  keeping  of  the  same  might  well 
refer  to  the  care  of  such  real  estate,  the  hecessary  repairs 
and  insurance  thereof,  and,  perchance,  the  collection  of 
the  rents  through  an  agent,  or  by  suit.  The  same  might 
be  said  of  securities  by  way  of  mortgage  ;  and  the  rent- 
ing of  the  premises  might  involve  the  employment  of 
competent  counsel  to  draw  the  lease,  or  the  renting 
through  an  agent ;  and  the  investing  and  re-investing 
might  also,  as  is  customary,  be  made  through  an  agent, 
and  involve  the  examination  of  title  to  land ;  and  the 
expenses  and  charges  of  collecting  and  applying  income 
may  well  refer  to  the  enforced  collection  of  rent  or  inter- 
est, and  the  application  of  such  income  might  involve  the 
transmission  of  funds  to  the  beneficiary,  when  at  school 
or  abroad. 

I  am  entirely  clear  that  the  trustee  is  only  entitled  to 
commissions  according  to  the  statute,  and  that  they, 
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together  with  the  expenses  of  this  accounting,  should  be 
paid,  out  of  the  income  which  has  been  invested  by  the 
trustee. 

The  rule  for  computing  the  commissions  should  be — 
full  commissions  of  five,  two  and  one-half,  and  one  per 
cent.,  on  the  income  received  and  paid  out,  and  one-half 
of  one  per  cent,  on  the  amount  of  capital  and  income 
now  remaining  in  the  trust. 

Decreed  accordingly. 


»^  » 


New  York  Coitnty. — Hon.   D.    C.   CALVIN,   Subbogate. — 

June,  1881. 

Walkb  V.  Hitchcock. 

In  the  Toatter  of  the  estate  of  Crnus  Hitohoook,  de- 

ceased. 

The  testator,  who  died  in  1854,  by  his  will  nominated  A.,  B.,  C.  and  D.,  as 
executors  and  trustees,  and  directed  that  neither  of  them  should  be  ac- 
countable for  more  funds  of  the  estate  than  he  should  actually  receive 
under  the  will.  A.  and  B.  qualilicd  forthwith:  B.  died  in  1871;  C. 
qualified  in  the  same  year,  and  D.  qualified  in  1872,  notified  A.  and  C. 
of  his  appointment,  and  offered  to  uct.  But  the  two  latter  continued 
to  control  and  manage  the  estate;  and  on  their  accounting,  D.  applied 
for  commissions  from  the  date  of  his  appointment.  Held,  that  as  the 
statute  provides  for  an  allowance  of  commissions  on  the  settlement  of 
an  account,  for  services,  for  receiving  and  paying  out  moneys,  and 
does  not  authorize  an  equitable  adjustment  of  commissions  among  sev- 
eral representatives,  and  as  D.  presented  no  account,  had  rendered  no 
services,  nor  received  or  paid  out  any  mone}',  his  application  should  be 
denied. 

As  to  whether  D.  would  have  a  remedy  at  law  against  A.  and  C.  for  im- 
properly preventing  him  from  performing  his  duty  as  executor, — 
guare. 

Motion  on  behalf  of  Cornelius  Walke,  that  he  be  de- 
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creed  entitled  to  commissions  as  executor,  on  the  settle- 
ment of  the  accounts  of  the  executors,  etc.,  of  decedent ; 
()l)posed  by  executors  Hitchcock  and  Titus.  The  testator 
died  in  June,  1854,  leaving  a  will,  nominating  Julius 
S.  Hitchcock,  Richard  A.  Reading,  George  N.  Titus, 
and  said  Cornelius  Walke  executow  and  trustees  thereof. 
Hitchcock  and  Reading  qualified  August  5, 1854,  and  ac- 
counted March?,  1861,  for  $219,200.69,  personal proi^erty. 
Reading  died  in  June,  1871.  George  N.  Titus  qualified 
December  12,  1871.  Cornelius  Walke  qualified  January 
11,  1872,  and,  as  his  counsel  stated,  immediately  gave 
notice  of  his  appointment  to  Hitchcock  and  Titus,  offered 
to  enter  upon  the  duties  of  his  trust,  and  had  always  been 
ready  and  willing  to  act ;  but  the  other  two  executoi-s 
continued  to  control  and  manage  the  estate.  Since 
Walke' s  appointment,  they  had  paid  to  the  testator's 
widow  all  the  income  of  the  estate,  amounting  to  $168,800, 
in  tlie  capacity,  as  Walke  claimed,  of  executors,  but,  as 
they  claimed,  of  agents.  The  accounts  of  the  active  ex- 
ecutors, filed,  showed  in  their  hands,  as  personal  prop- 
erty, a  principal  sum  of  $274,668.76  ;  and  Walke  claimed 
one- half  commissions,  for  receiving  said  principal  sum, 
and  full  commissions  on  receiving  and  jmying  over  the 
income  since  he  qualified,  viz.:  on  $168,800. 

The  will  gave  and  bequeathed  to  testator's  wife  the 
use  of,  and  the  income  to  be  derived  from,  all  the  rest 
and  residue  and  remainder  of  his  estate,  both  real  and 
personal,  after  payment  of  debts  and  certain  bequests, 
for  and  during  the  term  of  her  natural  life  ;  and  at  her 
death  gave  to  his  executors,  or  to  such  of  them  as  should 
become  duly  qualified  to  act,  three  separate  equal  parts 
of  the  residue  and  remainder,  in  trust  for  tlie  use  and 
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l^enefit  of  three  children,  with  power  to  receive  the  rents 
and  profits,  income,  etc.,  and  apply  them  to  the  use  of 
said  children  for  specified  periods,  with  remainder  over  ; 
neither  executor  to  be  chargeable  with  or  accountable  for 
more  of  said  moneys  or  estate  than  he  should  actually 
receive,  or  should  come  to  iis  hands  by  virtue  of  the 
will. 

P.  W.  Wilde Y,  for  the  motion. 
T.  Westkrvelt,  opposed. 

The  Sukrog ate. —Section  71,  3  S.  iS^.,  101  (6  ed.), 
provides  that,  on  the  settlement  of  an  account  of  an 
executor  or  administrator,  the  Surrogate  shall  allow  to 
him  for  his  services,  and  apportion  among  them,  if  there 
be  more  than  one,  according  to  the  services  rendered  by 
them,  respectively,  for  receiving  and  paying  out  all 
sums,  etc.  But  if  the  personal  estate  amount  to  not  less 
than  $100,000,  over  debts  and  liabilities,  each  executor 
or  administrator  shall  be  entitled  to  and  allowed  full 
commissions,  to  the  number  of  three,  and  if  more  than 
thme,  three  commissions  shall  be  divided  among  them. 

In  this  case,  the  executor  Walke  presents  no  account 
of  receipts  or  disbursements,  nor  does  it  appear  that  he 
has  rendered  any  ''services"  in  receiving  or  paying  out 
any  sums  of  money  belonging  to  said  estate.  And,  as  it 
is  entirely  clear  that  there  is  no  authority  in  this  court, 
under  the  section  cited,  to  adjust,  upon  equitable  prin- 
ciples, the  compensation  to  be  allowed  to  the  respective 
executors,  I  am  of  the  opinion  that  this  court  has  no  power 
to  determine  the  rights  of  the  executor  named,  as  against 
the  active  executors,  for  their  alleged  improper  preventing 
him  from  the  performance  of  his  duty.     Therefore  I  am 
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not  called  upon  to  determine  whether  he  has  any  remedy 
at  law  for  such  prevention. 

The  fact  that  the  basis  of  allowance  of  commissions  is 
the  amount  received  and  paid  out,  and  that  in  this  case  no 
sum  has  been  received  or  paid  out,  seems  to  me  to  afford 
a  complete  answer  to  th*  application.  The  motion 
should  be  denied. 
Ordered  accordingly. 


New  Yobk  County. — Hon.   D.  C.   CALVIN,  Susbogatx. — 

July,  1881. 

Merrill  v.  Rolston. 

In  the  matter  of  the  prohaie  of  papers  propounded  as 
the  last  will  and  testament^  and  a  codicil  thereto^  of 
Caroline  A.  Merrill,  deceased. 

The  setting  aside  or  rejection  of  a  will  by  a  court,  is  the  exercise  of  a  rad- 
ical judicial  prerogative,  which  should  not  be  indulged,  except  upon 
very  satisfactory  proofs. 

One  who  is  next  of  kin  to  a  decedent  has  an  interest  which  entitles  him  to 
contest  the  probate  of  an  alleged  will  of  the  latter  ;  and  the  same  is 
true  of  one  who,  by  the  admission  of  the  will,  would  be  deprived  of 
rights  under  a  former  one. 

Partial  insanity,  or  monomania,  invalidates  a  will  which  is  the  direct  off- 
spring thereof,  though  the  testator's  general  capacity  be  unimpeached. 

An  insane  delusion  is  one  wh'ch  not  only  is  founded  in  error,  but  is  with- 
out evidence  of  its  truth,  and  often  exists  against  the  clearest  evidence 
to  the  contrary.  Its  essence  is  that  it  has  no  basis  in  reason,  and  can- 
not be  dispelled  thereby. 

The  decedent  and  her  husband,  in  1888,  informally  adopted  G.,  the 
former's  nephew,  with  the  intention  of  leaving  him  their  property, 
educated  him  at  Trinity  College,  Dublin,  and  traveled  with  him  in 
Europe.  G. ,  at  their  request,  took  their  name,  aad  always  afterwaixls 
bore  it.  The  husband,  who  always  manifested  great  affection  for  G., 
died  in  18d7,  leaving  a  wiU  made  in  1856,  which  gave  to  G.  |80,000, 
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and  all  his  property,  in  case  the  former  survived  decedent.  The  bitter 
made  a  will  in  1856,  giving  all  to  her  husband  if  he  sumvfid  her.  other- 
wise to  G.  In  1854,  G.  engaged  in  business  in  New  Jersey,  and,  dur- 
ing some  years  thereafter,  living  apart  from  his  adopted  parents,  re- 
ceived numerous  letters,  from  time  to  time,  from  decedent,  the  general 
tenor  of  which  was  one  of  deep  interest,  ndmirntion,  and  affection,  she 
addressing  him  as  her  dear  son,  etc.,  and  signing  as  his  affectionate 
mother.  In  1862,  G.  married  an  estimable  lady,  against  decedent's 
will,  his  engagement  having  already  led  to  an  estrangement  from,  and 
his  rejection  by  decedent.  In  numerous  letters  thereafter,  and  down 
to  the  close  of  her  life,  though  the  character  and  conduct  of  G.  re- 
mained, in  all  respects,  exemplary,  decedent  repeatedly  expressed  her 
dislike,  distrust  and  hatred  of  him^  refused  him  her  name,  suggesting 
that  if  he  had  married  one  of  certain  persons  specified,  his  name  would 
have  been  hers  ;  mutilated  her  will  of  185G  and  his  portrnit,  cutting  from 
the  latter  the  mouth  and  thumb,  as  an  evidence  of  her  displenstu'c  ; 
addressed  to  him  violent  and  senseless  imprecations,  and  indulged  in 
vulgar  and  baseless  charges  against  the  character  of  himself  and 
wife.  There  was  also  evidence  of  strange  and  eccentric  conduct  on 
decedent's  part,  in  other  respects.  In  ISTl,  she  executed  the  paper 
propounded  as  her  will,  in  which  she  ignored  G.,  and  gave  the  bulk  of 
her  fortune  to  charities,  and  to  clergymen  of  the  Roman  Catholic 
Church,  of  which  church  she  had  become  a  member  since  1856.  In 
1875,  she  executed  the  paper  propounded  as  a  codicil,  reciting  the 
death  of  Bishop  Bacon,  a  legtitee,  and  substituting  Cardinal  McCloskey. 
Two  prominent  ecclesiastics  of  said  church  aided  in  tJhe  preparation  of 
the  codicil,  and  signed  the  same  as  witnesses,  but  took  no  benefit  there-  | 

under.     Contestants  put  in  issue  decedent's  mental  capacity,  and  free-  < 

dom  from  restraint.     Held,  i 

1.  That  the  facts  relating  to  the  execution  of  the  codicil  did  not  justify  any  ] 

presumption  or  suspicion  of  undue  influence.  ' 

2.  That,  upon  tlie  whole  evidence,  no  reiusonable  doubt  arose  of  the  general  || 

capacity  of  decedpnt,  and  the  unrestrained  execution  of  the  will  and 

codicil ;  and  that  the  same  must  be  adjudged  valid,  unless  vitiated  by  <> 

au  insane  delusion  respecting  G. 

3.  That  decedent's  said  adopted  son  had  an  interest  wliich  entitled  him  to 

contest  the  probate  of  the  instruments  propounded,  and  that  they 
should  be  refused  probate,  because  executed  by  her  while  laboring  un- 
der an  insane  delusion  concerning  him, — the  same  being  the  direct  off- 
spring of  such  delusion. 

The  influence  or  importunity  which  is  sufScicnt  to  avoid  a  will  must  be 
such  as  amounts  to  moral  coercion,  restrains  independent  action,  de- 
stroys free  agency,  and  makes  the  will  the  act  of  another  than  the 
alleged  testator;  it  must  have  been  exercised  with  regard  to  the  very 
act,  and  the  exercise  will  not  be  inferred  from  opportunity  or  interest. 

The  «?arnest  presentation  to  a  tesUvtor,  by  a  spiritual  adviser,  of  proper  ar- 
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guments,  and  the  enforcement  of  motives,  whereby  the  intellect  is  per- 
suaded and  the  conscience  quickened,  are  legitimate  influences,  and 
the  results  praiseworthy,  where  they  do  not  violate  natural  obligations. 

Application  for  the  probate  of  a  will  and  codicil. 

The  paper  propounded  as  the  will  was  dated  May  2, 
1871,  witnessed  by  Cyrus  W.  Field  and  Benjamin  Cart- 
wright. 

After  providing  for  the  payment  of  debts  and  funeral 
expenses,  it  gave  to  New  York  Hospital  $5(),(K)0  ;  to  the 
Sisters  of  Charity  of  St.  Vincent  de  Paul,  $5,000  ;  to  the 
Portsmouth  Atheneum,  N.  H.,  $2,000 ;  to  ^Cardinal 
McCloskey,  $50,000 ;  and  in  case  of  his  death  to  his  suc- 
cessor, or  in  case  of  vacancy  to  the  Ordinary ;  to  de- 
cedent's niece,  Caroline  S.  Delgardo,  $5,000,  household 
furniture,  ornaments  and  wearing  apparel ;  to  Doctor 
George  H.  C.  Salter,  $5,000  ;  to  Bishop  Bacon,  of  Maine, 
all  the  residue  ;  to  his  successor  in  case  of  his  death,  and 
in  case  of  the  vacancy  of  the  office,  to  the  Ordinary. 
Moses  Taylor  and  R.  Q.  Rolston  were  appointed  exec- 
utors. 

The  paper  propounded  as  the  codicil  was  dated  De- 
cember 9,  1875,  witnessed  by  Drs.  Chatard  and  Smith, 
recited  the  death  of  Bishop  Bacon  and  the  lapse  of  the  le- 
gacy, and  gave  the  property  given  by  the  will  to  him  to 
Cardinal  McCloskej^,  and  in  case  of  his  death  before  de- 
cedent, to  Rev.  Thomas  S.  Preston  ;  and  recited  the  lapse 
of  the  legacy  to  Dr.  Salter,  and  directed  the  executors  to 
pay  the  interest  on  that  sum  to  his  daughter  Mabel  until 
twenty-five  years  old,  then  the  principal  to  her  ;  and  re- 
voked all  parts  of  the  will  inconsistent  with  the  codicil, 
and  a  codicil  executed  in  Rome,  Janunry,  1875. 

Objections  were  filed  by  George  Merrill,  a  nephew  and 
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alleged  adopted  son,  together  with  numerous  other  next 
of  kin,  no  nearer  than  he,  putting  in  issue  the  mental  ca- 
pacity and  freedom  from  restraint  of  decedent.  Further 
facts  sufficiently  appear  in  the  opinion. 

Turner,  Leb  &  McClure,  for  R,  G.  RoUton,  proptmeni, 

J.  K.  Porter,  for  CairUiud  McOloskey, 
P.  F.  Vahderveer,  for  Bishop  ffealey, 

John  E.  Parsons,  for  Oeo.  Jf&rriU. 

HoMSR  A.  Nelson,  D.  R  jAcquES,  D.  C.  Brown,  and  Edw.  Gbb- 
HARD,  for  next  of  kin. 

The  Surrogate.— [After  giving  an  abstract  of  the 
evidence,  which  was  very  voluminous.] — The  questions 
to  be  determined  from  the  evidence  are  : 

Firsts  whether  the  decedent,  when  she  executed  the 
will  and  codicil  propounded,  was  of  sound  and  disposing 
mind,  or  of  such  impaired  intellect  as  to  render  them 
void  under  our  statute. 

Second^  wheihei-  the  decedent,  being  of  sound  and 
disi>osing  mind,  was  unduly  influenced  in  the  execution 
of  said  will  and  codicil,  or  either. 

Thirds  whether,  if  mentally  sound  in  other  respects, 
she  was  laboring  under  an  insane  delusion,  or  was  a 
monomaniac  as  to  the  relations  and  conduct  of  her  so- 
called  adopted  son,  George  Merrill,  his  feeling  and  con- 
duct towards  her,  his  marriage,  and  the  character  of  his 
wife. 

Fourth^  whether,  assuming  that  she  was  laboring  un- 
der an  insane  delusion  in  respect  to  George  Merrill,  and 
his  conduct  and  feeling  towards  her,  his  relations  to  and 
claims  upon  her  were  such  as,  according  to  law,  will 
avoid  the  will  and  codicil. 
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Fifths  whether  the  will  and  codicil  devised  and  be- 
queathed more  than  half  of  decedent's  property  to  any 
benevolent,  charitable,  literary,  scientific,  religious  or 
missionary  society  or  corporation,  in  trust  or  otherwise. 

There  being  no  question  raised  as  to  the  sufficiency  of 
the  proof,  to  establish  the  due  and  formal  execution  of 
the  instruments  propounded,  I  proceed  to  consider  the 
above  points  in  their  order. 

The  principal  facts  upon  which  the  contestants  claim 
to  have  established  the  mental  unsoundness  of  the  dece- 
dent when  the  will  and  codicil  propounded  were  executed 
are :  First ,  the  material  changing  of  the  provisions  from 
that  of  her  will  of  November  16,  1856,  especially  in 
regard  to  her  adopted  son,  George  Merrill,  so  called,  and 
the  disposition  of  the  major  part  of  her  property  to  Roman 
Catholic  officials  or  charities.  Second^  the  extraordinaxy 
and  violent  change  of  sentiment  and  feeling  on  dece- 
dent's part  towards  George,  from  the  great  and  demon- 
strative affection,  warm  interest  and  pride  in  him  and  his 
character  and  attainments,  to  the  most  extravagant  dis- 
trust, dislike,  hatred  and  vindictiveness  towards  him, 
culminating  in  his  disinherison. 

Her  change  of  religious  belief. 

Her  unreasonable  and  extravagant  conduct  respecting 
the  loss,  by  her  husband,  of  $600,  by  Green  &  Co.,  and 
her  absurd  talk  about  that  loss  and  measures  taken  to 
redress  it. 

The  alleged  change  of  the  decedent  in  her  dress  and 
personal  habits,  testified  to  by  quite  a  number  of  wit- 
nesses having  full  opportunity  to  observe. 

Her  singular  manifestation  of  interest  in,  and  affection 
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for  her  courier,  Maffei,  and  the  indelicate  familiarity  of 
intercourse  and  correspondence  between  them. 

Her  alleged  intemperate  liabits  and  eccentric  and 
irritable  demeanor,  incoherency  of  speech,  and  strange- 
ness of  disposition,  testified  to  by  quite  a  number  of 
witnesses,  especially  her  suggestions  to  Mrs.  Clif  t  and  lo 
Mr.  Leland,  of  her  being  poisoned,  chronic  dislike  of  lier 
own  sex,  her  conduct  before  the  Surrogate  of  Brooklyn 
in  the  Knight  matter,  her  treatment  of  Mrs.  Kelly  and 
her  washing  bill,  her  strange  conduct  at  Washington,  at 
her  interview  with  the  President. 

Her  alleged  insane  delusion  and  irrational  conduct 
respecting  George  Merrill,  his  supposed  neglect  of  her 
ynd  her  husband,  his  improper  interference  in  the  Green 
&  Oo.  matter  and  her  business  affairs,  his  want  of  inter- 
est  in  and  attention  to  her,  and  her  wishes,  particularly 
as  to  his  marriage,  his  character  and  intercourse  with  his 
wife,  her  character,  and  that  of  her  relative  Mrs.  Clif t, 
her  oft-repeated  statement,  that  his  adopted  father  dis- 
trusted and*  felt  no  affection  for  or  interest  in  him,  her 
belief  that  the  Green  &  Co.  loss  liad  killed  her  husband, 
her  charging  George  with  the  duty  of  pursuing  them 
even  to  the  expenditure  of  her  whole  estate,  lier  appa- 
i-ently  purposeless  mutilation  of  her  will  of  1858,  and  her 
mutilation  of  George's  portrait,  and  the  reasons  stated 
therefor,  and  her  fiendish  imprecations,  contained  in 
several  letters,  upon  him ;  all  of  which  facts  seem  to  be 
to  some  extent  sustained  by  her  own  letters  and  well- 
attested  declarations,  principally  proved  by  Mr.  Field, 
Dr.  Harris,  Stewart  Brown,  Mr.  Sherman,  Thurlow  Weed, 
Fanny  Post,  General  Saxton,  Mrs.  Salter,  Mrs.  Mitchell, 
Mr.  Barrett,  Abby  Gross,  Mrs.  Hawkins,  Mr.  Putney, 

Vol.  v.— 15 
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Mr.  Luce,  Mr.  Gleason,  Mrs.  Laine,  Mr.  Piatt,  Mrs.  de 
Reaii,  Mr.  and  Mrs.  Borgogni,  Drs.  Pideli,  Mr.  Prances- 
cliini,  Mary  Ellis,  Mr.  Tuckerman,  Drs.  Hadden  and 
Qiiackenboss,  and  George  Merrill.  But  Mr.  Pield,  Mr. 
Weed,  Moses  Taylor,  Messrs.  Saxton,  Mr.  Hawkins,  Mrs. 
Laine,  Mr.  Piatt  and  Mr.  Tuckerman  only  testify  in 
respect  to  her  apparent  insane  delusion  respecting  George 
and  his  wife,  and  the  Green  &  C6.  matter ;  the  Doctoi's 
Pideli  both  disclaim  any  intention  to  express  the  opinion 
that  she  was  in  any  sense  insane,  but  they  deemed  her 
absurdly  eccentric,  and  sometimes  incoherent  and  excit- 
able ;  several  of  those  witnesses,  particularly  Messi-s. 
Weed,  Taylor  and  Pield,  testify  to  facts  which  leave  no 
doubt  as  to  her  entire  soundness  of  mind,  except  as  to 
her  so-called  delusion  respecting  George  Merrill  and  his 
wife. 

The  testimony  which  is  relied  upon  to  controvert  the 
allegation  of  mental  unsoundness,  is  that  given  by  Mr. 
Field,  the  surviving  witness  to  the  will,  Mr.  Glover,  who 
received  the  instructions  of  decedent  for  the  will,  drew 
it  and  submitted  it  to  decedent  for  her  consideration  and 
api)roval,  and  who  supervised  the  execution;  that  of 
Moses  Taylor,  who  saw  her  about  the  time  of  its  execu- 
tion ;  that  of  Drs.  Chatard  and  Smith,  the  subscribing 
witnesses  to  the  codicil,  whose  testimony  concurs  in 
I'espect  to  the  mental  soundness  of  the  decedent,  and 
clear  intelligence  when  those  instruments  were  executed 
respectively,  and  the  death  of  Bishop  Bacon,  reniiering 
it  proper  and  necessary  for  a  codicil ;  that  of  Catharine 
Welsh,  who  observed  no  eccentricity  of  dress  or  untidi- 
ness of  her  room  at  the  Astor  House  ;  Mi^.  Smith,  who 
concurred  in  that  testimon)^  and  who  testified  to   her 
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manifesting  an  interest  in  Bishop  Bacon  and  Archbishop 
McCloskey  and  the  Catholic  Chnrch ;  Vicar-General 
Quinn ;  Mr.  Foley,  the  attorney  at  Saratoga ;  Mrs. 
Kelly,  who  sned  decedent  for  her  washing  bill;  Mr. 
Stetson,  the  hotel-keeper,  where  decedent  passed  much 
of  her  time  ;  Mrs.  Thompson,  who  saw  decedent  in  Rome 
in  1874  ;  Mary  Seton,  who  saw  much  of  her  in  1809,  and 
afterward  instructed  her  in  the  faith,  and  visited  her 
several  times  ;  Mr.  Usher,  whom  she  informed  that  she 
h:id  settled  her  affairs  with  Bishop  Bacon,  and  intrusted 
them  to  Cardinal  McCloskey ;  Mr.  Shea,  a  waiter  at  the 
New  York  Hotel  in  1864  and  186fi  ;  Mrs.  Davis,  who  met 
decedent  in  Rome  about  1868,  and  with  whom  decedent 
conversed  about  George  ;  Mr.  O' Toole,  a  porter  at  the 
Fifth  Avenue  Hotel  in  1864  or  1866;  Catherine  Mc- 
Nierny,  a  chambermaid  at  the  Fifth  Avenue  Hotel ; 
Bridget  Reynolds,  chambermaid  at  the  same  ;  Patrick 
Houlahan,  porter  at  Saratoga  ;  Mary  Gurney,  chamber- 
maid at  Fifth  Avenue  Hotel  ;  Bishop  McNierny,  who 
saw  decedent  in  Europe  early  in  the  year  1877 ;  Mary 
Welsh,  chambermaid  at  the  Fifth  Avenue  Hotel ;  Mr. 
Gordon,  porter  at  the  Sturtevant  House;  Mr.  Lugani, 
hotel-keeper  at  Rome, — all  testify  to  her  intelligence, 
rational  conduct  and  conversation.  Several  of  the  serv- 
ants and  hotel-keepers  state  that  they  found  her  room 
in  order  ;  that  her  dress  was  not  particularly  observable 
or  eccentric,  and  that  her  i)erson  and  conduct  were  not 
such  as  to  attract  particular  attention  or  excite  observa- 
tion. Added  to  those,  we  have  the  fact  that  decedent 
continued  to  travel  from  place  to  place,  crossing  and  re- 
crossing  the  ocean,  attending  to  the  payment  of  her  bills 
and  fare ;  a  diary  of  her  travels  and  book  of  account, 
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commencing  with  January  23, 1872,  and  continuing  down 
to  July,  1876,  in  which  are  entered  numerous  items  of 
receipts  of  money  from  her  bankers  in  Rome,  embracing 
over  twenty  items  ;  various  letters  of  decedent,  one  of 
instructions  to  Bishop  Bacon,  evincing  judgment,  discre- 
tion, propriety  of  expression  and  entire  coherence ;  a 
short  letter  of  hers  to  Mr.  Taylor,  under  date  January 
17, 1873,  showing  her  intellect  clear  and  coherent ;  indeed, 
it  may  be  said  that  nothing  which  decedent  appears  to 
have  written,  down  to  the  attempted  instructions,  in  the 
autumn  of  1877,  to  Mr.  Merrihew,  just  before  her  do- 
cease,  shows  any  evidence  of  mental  weakness  or  aberra- 
tion. I  leave  out  of  consideration  the  attempted  in- 
structions to  Mr.  Merrihew  for  a  new  will,  and  the 
material  difference  in  her  expressed  wishes  and  incon- 
sistent memorandum  furnished  to  him  for  the  purpose 
of  drawing  her  will,  for  the  testimony  of  Drs.  Quacken- 
boss  and  Hadden,  and  her  attendant,  and  of  Mr.  Merri- 
hew, leave  no  doubt  in  my  mind  that  at  that  time  she 
was  not  in  such  mental  condition  as  to  render  her  re- 
sponsible for  what  she  did,  and  any  expression  of  desire 
at  that  time  seems  to  me  entirely  without  significance  in 
respect  to  the  terms  of  the  will  and  codicil  propounded. 

I  am  therefore  of  the  opinion  that  upon  all  subjects, 
except  her  relation  to  George  Merrill  and  wife,  and  their 
character  and  conduct,  and  the  matter  of  Green  &  Co., 
she  was  of  sound  and  disposing  mind  when  the  will  and 
codicil  propounded  were  executed,  and  that  she  had  ca- 
pacity to  make  and  execute  them  if  unrestrained. 

It  seems  to  me  that  a  careful  and  proper  weighing  of 
the  testimony,  with  reference  to  the  time  when  the  trans- 
action occurred,  shows  that  the  decedent  at  the  time 
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when  she  executed  those  instrnments  had  sufficient  ca- 
pacity fo  comprehend  the  condition  of  her  property  and 
hei*  relation  towafrds  the  i^ersons  who  were  or  might  have 
been  the  objects  of  her  bounty,  and  the  scope  and  bear- 
ing of  the  provisions  of  her  will  (Delafield  v.  Parish,  25 
N.  r.,  9  ;  Van  Guy  sling  v.  Van  Kuren,  35  Id.,  70  ;  Tyler 
V,  Gardiner,  Id.,  559 ;  Kinne  v.  Johnson,  60  Barb.,  69  ; 
Meeker  v.  Meeker,  75  III.^  260  ;  Bundy  v.  McKnight,  48 
Tad.,  502). 

The  codicil  makes  no  material  change  of  the  provis- 
ions of  the  will,  except  such  as  became  necessary  by 
reason  of  the  decease  of  Bishop  Bacon,  which  fact  and 
necessity  seem  to  have  been  intelligently  comprehended 
by  the  decedent,  and  to. have  been  the  motive  for  the 
execution  of  the  codicil :  and  hence  I  am  of  the  opinion 
that  unless  the  decedent  was  laboring  under  an  insane 
delusion  or  monomania  upon  the  subject  of  George  Mer- 
rill's relation  to  her  and  his  claims  upon  her  bounty,  she 
was  of  sufficient  mental  capacity  under  the  authorities 
to  execute  the  instruments  propounded. 

Sir  John  Nicoll,  in  Dew  v.  Clark  (1  Add.,  279  ;  3  Id., 
79).  well  says  that  no  course  of  harsh  treatment,  no  sud- 
den bursts  of  violence,  no  display  of  unkind  and  even 
unnatural  feeling  merely,  can  avail  in  proof  of  alleged  in- 
sanity, and  it  is  equally  clear  that  mere  eccentricity, 
however  remarkable,  does  not  constitute  any  certain 
evidence  of  insanity. 

In  Morgan  v.  Boys  {Taylor's  Medical  Jurisprudence, 
57),  testator's  will  was  sustained  where  it  disinherited 
the  heir,  or  next  of  kin,  directed  the  executors  to  cause 
some  parts  of  his  bowels  to  be  converted  into  fiddle 
strings,   that  others  should  be  sublimed  into  smelling 
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salts,  and  that  the  remainder  of  his  body  should  be  vitri- 
fied into  lenses  for  optical  purposes,  and  where  in  a  letter 
attached,  decedent  said,  "  the  world  might  think  that  it 
was  done  in  a  spirit  of  singularity  or  whim,  but  that  he 
hud  a  mortal  aversion  to  funeral  pomp,  and  wished  his 
body  to  be  converted  into  jmrposes  useful  to  mankind," 
it  appearing  that  decedent  conducted  his  affairs  with 
great  shrewdness  and  ability,  and  so  far  from  being  im- 
becile, had  always  been  regarded  through  life  as  a  person 
of  indisputable  capacity.  Sir  Herbert  Jenner  held 
the  proof  not  suflBcient  to  establish  insanity,  that  it 
amounted  to  nothing  more  than  eccentricity,  and  re- 
marked that  he  did  not  insist  that  the  mere  absurdity 
and  irreverence  in  the  mode  of  bestowing  his  own  body, 
as  a  sacrifice  to  the  interest  of  science  and  art,  in  so  bald 
and  awful  a  mode,  was  to  be  regarded  as  plenary  evidence 
of  mental  aberration. 

In  Thompson  v.  Thompson  (21  Barb,,  107),  the  de- 
cree by  Judge  Bradford  admitting  the  will  to  probate 
(2  Brad,,  449),  was  affirmed.  Judge  Mitchell,  giving 
the  prevailing  opinion,  says,  at  page  113  :  ^^  Erroneous, 
foolish,  and  even  absurd  opinions  on  certain  subjects,  do 
not  show  insanity,  when  the  person  entertaining  them 
still  continues  in  the  possession  of  his  faculties,  discreet- 
ly conducting  n^t  only  his  own  affairs,  but  the  business 
also  of  others." 

In  that  case,  before  the  Surrogate,  the  most  extraor- 
dinaiy,  absurd  and  senseless  opinions,  in  reference  to 
matters  not  connected  with  the  disposition  of  his  prop- 
erty, seem  to  have  been  entertained  by  the  decedent  for 
many  years,  but,  for  the  reasons  above  stated,  he  was 
iield  to  have  been  of  sound  and  disposing  mind. 
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There  seems  to  be  no  proof,  tending  to  show  the  exer- 
cise of  undue  influence  upon  the  decedent  in  the  execu- 
tion of  her  will,  except  that  which  is  to  be  inferred  from 
the  difference  in  its  provisions  from  those  of  her  former 
will  of  1866  ;  and  that  change  is  measurably  explained 
by  the  fact  that  she  had  in  the  meantime  become  an 
adherent  and  member  of  the  Roman  Catholic  Church, 
and  deeply  interested  therein,  and  that  she  supposed  and 
believed  that  George  Merrill  had  forfeited  all  claim  to 
her  bounty,  and  occupied  a  hostile  attitude  towards  her, 
personally. 

As  to  the  codicil,  the  only  suspicion  that  can  be  sug- 
gested of  undue  influence  is  that  Dr.  Smith  and  Dr. 
Chatard,  who  were  prominent  ecclesiastics  of  the  Romish 
Church,  and  appeared,  particularly  the  former,  to  exer- 
cise some  influence  over  decedent,  were  subscribing  wit- 
nesses, and  that  the  counsel  for  the  principal  beneficiary. 
Cardinal  McCloskey,  was  engaged  to  formulate  the  codi- 
«'il,  fi-om  the  instrument  informally  executed  by  dece- 
dent and  prepared  by  Dr.  Smith  ;  but  Dr.  Smith  testifies 
that,  so  far  from  exercising  influence  over  the  decedent 
in  resi)ect  to  the  terms  of  the  codicil,  he  urged  a  recogni- 
tion of  the  claims  of  George  Merrill  by  the  decedent,  but 
without  effect ;  beside,  it  is  clear,  from  the  rough  memo- 
randum prepared  by  the  decedent,  that  she  appreciated 
the  propriety  and  necessity  of  a  codicil,  to  meet  the  exi- 
gency of  Bishop  Bacon's  decease,  and  there  appears  to 
l)e  no  reason  why  Dr.  Chatard  and  Dr.  Smith  should  de- 
sire the  property  to  go  to  Cardinal  McCloskey,  instead 
of  to  the  successor  of  Bishop  Bacon,  the  suggestion 
of  its  going  to  the  latter  being  rejected  by  the  decedent 
for  personal  reasons,  doubtless  satisfactory  to  herself,  so 
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that  there  is  only  left  the  suggestion  that  the  codicil 
finally  executed  was  prepared  by  Mr.  Glover,  the  attor- 
ney for  the  cardinal,  doubtless  sent  to  liira  for  the  pur- 
pose of  being  put  in  legal  form,  as  he  was  familiar  with 
the  laws  of  this  State,  and  was  then  tempomrily  domi- 
ciled in  Paris. 

It  may  be  urged,  as  a  badge  of  improper  interference 
with  decedent's  testamentary  puri>ose  in  making  her 
codicil,  that  in  the  memoi-andum  which  she  prepared  in 
her  own  handwriting,  she  referred  to  the  property  she 
hiid  given  by  will  to  Br.  Bacon  to  use  as  she  made 
known  to  him,  and  left  it  in  trust  to  Dr.  McCloskey  and 
Moses  Taylor,  to  be  spent  in  the  same  way  as  it  would 
have  been  bv  Dr.  Bacon  had  he  survived,  and  referred 
her  trustees  to  her  lawyer,  Mr.  Glover,  for  the  full  par- 
ti(5ulars  of  her  plans  for  charity  and  benevolence  ;  that, 
in  a  memorandum  in  the  handwriting  of  Dr.  Smith,  the 
property  was  stated  to  be  given  and  bequeathed  to  the 
Most  Rev.  John  McCloskey,  Archbishop  of  New  York, 
and  the  Rev.  Thomas  S.  Preston,  while  the  instrument 
dated  January  13th,  1875,  at  the  top,  and  at  the  bottom 
16th  of  same  month,  signed  by  decedent  and  witnessed 
by  Drs.  Chatard  and  Smith,  gave  the  same  to  Archbishop 
McCloskey  and  the  Rev.  Mr.  Preston,  without  any  sug- 
gestion of  trust  or  object  of  beque.st,  and  which  in  the 
codicil  propounded  bequeaths  the  same  to  the  cardinal, 
and  in  the  event  of  his  death  before  the  testatrix,  then  to 
the  Rev.  Thomas  S.  Preston  absolutely.  Still  it  appears 
that  decedent  had  possession  of  the  codicil,  as  finally 
executed,  for  several  days  before  its  execution,  and 
hence,  in  the  absence  of  other  testimony,  may  be  pre- 
sumed to  have  undei-stood  the  changed  provisions  and 
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phraseology.  It  is  to  be  borne  ia  mind  that  she  had 
been  told,  at  the  time  he  was  preparing  her  will,  by  Mr. 
Glover,  that  it  was  difficult  to  draw  a  trust  for  a  general 
chai'ity  that  woold  be  valid,  and  the  will  in  its  devise  to 
Bishop  Bacon  nrns  made  absolute,  and  her  clear  letter  of 
instructions  or  statement  of  the  object  of  her  bequest,  of 
date  November  20th,  1871,  addressed  to  Bishop  Bacon, 
shows  that  she  understood  the  absolute  character  of  the 
bequest,  and  his  sole  right  to  dispose  of  it  as  he  chose  ; 
but  it  is  left  to  conjecture  whether  she  intended  to  follow 
the  codicil  by  a  letter  of  instructions  as  in  the  case  of 
Bishop  Bacon. 

The  influence  or  importunity  which  will  avoid  a  will 
must  be  such  as  to  deprive  the  testator,  at  the  time,  of 
the  free  exercise  of  his  will,  whereby  the  instrument  be- 
comes the  will  of  another  mind,  rather  than  that  of  the 
testator ;  such  undue  influence  must  have  been  exercised 
in  respect  to  the  very  act,  and  the  act  must  be  proved, 
and  will  not  be  inferred  from  opportunity  and  interest 
(Gardiner  zj.  Gardiner,  34  iV.  Z.,  155  ;  Seguine  o.  Seguine, 
4  Abb.  CL  App,  Dec,  191 ;  Kinne  v.  Johnson,  60  Barb.^ 
69  ;  Cudney  v.  Cudney,  68  iV:  F.,  148 ;  Deas  «.  Wandell, 
3  S.  a  [T,  &  C.J,  128). 

The  influence  exerted  must  appear  to  have  amounted 
to  moral  coercion,  which  restrained  independent  action 
and  destroyed  free  agency,  or  have  been  such  an  im- 
portunity as  the  testator  was  unable  to  resist,  and  which 
constrained  him  to  do  that  which  was  against  his  free 
will  and  desire  (Children's  Aid  Society  v.  Loveridge,  70 
N.  r.,  387). 

Where  the  will  is  the  offspring  of  an  influence  brought 
to  bear  upon  the  testator,  in  any  manner,  so  as  to  over- 
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couie  Ilia  free  agency,  it  cannot  be  sustained  by  law 
(liedf.  A?7i.  Cases  on  the  Law  of  Wills,  472,  note). 

No  matter  how  little  the  influence,  if  free  agency  is 
<lestroyed,  it  vitiates  the  act  which  is  the  result  of  it 
(RoUwagen  ».  Rollwagen,  03  iT.  F.,  504,  fid;  Jarviau  on 
Wills,  p.  36). 

In  RoUwagen  -o.  Rollwagen,  Judge  Ra^allo  says: 
''The  undue  influence  is  not  often  the  subject  of  direct 
proof.  It  can  be  shown  by  all  the  facts  and  circum- 
stances surrounding  the  testator,  the  nature  of  the  will, 
his  family  relations,  the  condition  of  his  health  and 
mind,  his  dependency  upon  and  subjection  to  the  control 
of  the  person  supposed  to  have  wielded  the  influence,  the 
o[)portunity  and  disposition  of  the  person  to  wield  it, 
and  the  acts  and  declarations  of  such  person,-'  citing 
many  authorities. 

In  Forman  z?.  Smith  {1  Lans,y  443),  Miller,  P.  J., 
says  :  ''  Direct  proof  of  undue  influence  can  never  or  at 
least  rarely  be  given,  and  oixiinarily  it  must  be  established 
by  circumstances  and  inferences  to  be  drawn  from  facts 

m 

and  the  character  of  the  tiunsaction.  ...  It  also 
laises  a  violent  pi'esumption  of  undue  influence  where  a 
will  executed  by  an  old  man  differs  from  his  previously 
expressed  intentions,  and  if  it  is  made  in  favor  of  those 
who  sttmd  in  confidential  relationship'  to  the  deceased, 
which  should  be  overcome  by  satisfactory  testimony'' 
(See,  also.  Matter  of  Humphrey,  26  N,J,  Eq,,  513  ;  Seai-s 
'0,  Shafer,  Q  N.  F.,  268  ;  Lake  v,  Ranney,  33  Barb.,  49 ; 
Newhouse  e.  Godwin,  17  M,  238  ;  McLau^^hlin  v.  McDe- 
vitt,  63  N,  r.,  213 ;  Heguenin  v.  Baseley,  14  Vesey^  299). 
Is  there  to  be  any  adverse  presumption  indulged  in, 
in  this  case,  because  Drs.  Smith  and  Ohatard,  Roman 
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Catholic  priests,  were  present,  aided  in  preparing  tlie 
codicil,  signed  as  witnesses,  and  Dr.  Chatard  forwarded 
the  informal  instrument  to  Mr.  Glover  for  the  purpo.se 
of  having  the  same  put  in  legal  form  \  It  seems  to  nie 
not,  because  neither  of  those  persons  took  any  benetii 
from  the  codicil,  nor  is  the  instrument,  in  any  substantial 
sense,  different  from  her  will  or  her  declared  intention, 
nor  can  it  be  strictly  said  that  they  stood  in  such  a  rela- 
tion to  decedent,  as  to  raise  any  adverse  presumption  or 
suspicion. 

In  the  Marx  Will  case  (4  Red/.,  465,  482,  483),  I  en- 
deavored  to  lay  down  a  practical  and  safe  line  of  conduct 
for  a  spiritual  pastor  or  teacher  in  the  performance  of 
his  dnty  in  such  matters  ;  to  which  I  would  add  that,  if 
by  the  .earnest  presentation  of  proper  arg\iments,  and 
the  enforcement  of  motives,  the  intellect  shall  be  per- 
suaded, the  conscience  quickened  and  the  judgment  con 
vinced,  not  ''by  constraint,  but  willingly,"  such  influ- 
ences ai-e  legitimate,  and  the  results  praiseworthy,  where 
they  do  not  unreasonably  trench  upon  or  violate  natural 
obligations.  "  Charge  them  who  are  rich  in  this  world, 
that  they  be  ready  to  give,  and  glad  to  distribute,''  is 
the  expression  of  a  plain  pastoral  duty,  to  be  enforced 
not  by  such  importunity  as  shall  dominate  the  will,  bur 
so  as  to  produce  "  a  ready  mind."  '*Let  every  man  do 
as  he  is  disposed  in  his  heart,  not  grudgingly,  or  of 
necessity."  Indeed,  it  would  be  a  reprehensible  inva- 
sion of  priestly  prerogatives  to  forbid  or  diwscourage  the 
earnest  and  impressive  admonition  to  such  an  obvious 
and  bounden  duty.  Upon  a  careful  consideration  of  the 
testimony  in  this  case,  I  am  of  the  opinion  that  it  does 
not  raise  a  reasonable  doubt  of  the  unrestrained  execu- 
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tion  of  the  instruments  propounded  as  decedent's  last 
will  and  testament,  and  codicil  thereto. 

This  brings  me  to  the  consideration  of  the  third  point 
nbove  stated,  and  the  following  dates  become  material  in 
i  ts  consideration : 

Decedent  and  her  husband  informally  adopted  George 
Merrill  about  1838  (he  being  a  nephew  of  decedent),  with 
the  intention  of  leaving  him  their  property  ;  and  in  1852 
ilecedent  and  her  husband  met  George  at  Liverpool, 
when  he  was  a  student  at  Trinity  College,  Dublin,  where 
lie  graduated  soon  after,  and  traveled  with  them  in 
Europe,  and  sailed  for  America,  they  having  preceded 
him,  not  desiring  to  risk  the  lives  of  all  three  ontha 
same  ship ;  prior  to  which  he  took,  at  their  request,  the 
name  of  Merrill,  and  has  borne  it  since. 

In  1854,  he  went  to  Newark,  New  Jersey,  to  superin- 
tend the  zinc  works.  In  the  latter  part  of  that  year,  an 
alarming  strike  of  the  workmen  occurred,  which  was 
soon  after  communicated  to  the  decedent  and  her  hus- 
band,  who  in  January  and  February  thereafter  wrote  to 
him  upon  the  subject.  The  father  died  May  6,  1867, 
leaving  a  will  dated  Nov.ember  17,  1856,  giving  George 
$30,000,  and  all  in  case  of  decedent  dying  before  her 
husband  ;  decedent  made  a  will  November  15,  1856,  giv- 
ing all  her  property  to  her  husband,  but  in  case  of  his 
<leath  before  her,  to  George ;  George  married  October, 
1862,  having  been  in'eviously  rejected,  and  communicat- 
ing the  fact  to  decedent,  as  to  which  decedent  wrote  him 
in  February,  1860. 

In  a  letter  of  January  9,  1845,  she  addressed  liim  as 
'*My  dear  George,"  and  closed  ''Your  affectionate 
mother,"  in  which  she  stated,  if  she  should  not  be  per- 
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mitted  to  see  him  again,  she  gave  him  all  her  property 
of  every  description  ;  another  in  the  autumn  of  1854 
was  addressed  and  concluded  in  the  same  way,  express- 
ing distress  about  his  cold.  In  a  letter  of  January  6, 
1868,  she  advised  him  to  marry.  In  one  of  May,  in  the 
siinie  year,  she  charged  him  to  reserve  a  certain  portion 
of  her  property,  and  after  proving  her  will,  to  devote  it 
to  the  settlement  of  the  Green  &  Co.  business,  and  said 
that  they  killed  his  father,  which  he  declared  many 
limes,  and  that  if  he  hoped  to  be  blessed  through  life 
and  happy  at  death,  he  should  scrupulously  attend  to 
her  wishes  to  those  murderers  of  his  father. 

Decedent,  in  her  letter  of  December  4,  1862,  stated 
that  her  husband,  a  few  months  after  he  met  with 
George  in  Liverpool,  expressed  the  opinion  that  he  was 
without  natural  feeling^  affection^  gratitude^  talents^  or 
an  appreciation  of  goodness ;  that  when  he  reached 
Liverpool^  he  saw  him  a  mrnister  and  selfish  briitCy  and 
from  that  time  he  refused  to  give  him  his  name  ;  that 
she  had  r^ever  liked  him  from  the  day  she  met  him  in 
Liverpool;  that  her  husband  said^  when  making  his 
will^  that  she  would  see  him  a  had  man ;  that  he  had 
all  the  elements  to  make  a  very  had  character ;  that 
since  her  husband's  death  she  had  more  closely  watched 
him,  and  was  long  ago  completely  convinced  that  he  was 
eivtirely  without  principle^  truths  natural  affection^ 
^aith  in  religion^  in  fact^  every  element  that  made  a 
human  being  above  a  hrute^  and  that  she  had  not  dis- 
covered in  him  one  element  of  good,  one  redeeming 
quality,  and  spoke  of  his  marrying  a  woman  who  had 
seduced  him — about  a  lady  seeing  him  oflf  when  he  left 
the  city,  and  that  Miss  Laing  was  engaged  to  be  married 
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to  him,  and  that  if  he  married  her  he  would  riot  require 
a  honeymoon,  which  implied  the  necessity  of  rest  after 
taking  a  virgin  for  a  wife,  but  in  his  case  there  would  be 
no  necessity — no  exhaustion  would  follow,  but,  having 
taken  her,  he  must  be  an  uncommonly  powerful  animal 
if  she  did  not  put  him  in  a  consumption  before  the  anni- 
versary of  his  wedding ;  and  commented  very  sharply 
upon  the  conduct  of  some  ladies,  who  were  gathering 
presents  for  him,  to  be  sent  while  he  was  at  the  war ; 
magnified,  as  a  serious  offense,  that  she  had  heard  of 
Miss  Laing's  notorious  character,  and  threatened  that  if 
the  dav  came  when  he  called  her  his  wife  with  the  name 
of  Merrill,  he  would  hear  something  that  he  would  pray 
that  the  ground  would  open  and  swallow  him  up,  and 
referred  to  his  sleeping  at  Mrs.  Laing's  house  over- 
night, while  engaged  to  her  daughter,  and  said  a  mother 
would  not  j)ermit  a  gentleman  so  engaged  to  sleep  at  her 
house  if  she  didn't  know  her  daughter  wa^  not  a  virgin, 
and  that  U  was  an  invitation  to  pass  the  night  in  bed 
with  Iter  daughter;  that  she  had  watched  in  vain  to 
find  any  element  of  good  in  him  ;  that  she  had  not  told 
the  (lt»pth  of  the  baseness  of  his  character,  which  letter 
concluded  with  an  imprecation  which  will  be  considered 
hereafter. 

In  a  letter  without  date,  she  reitemted,  substantially, 
(he  same  charges,  and  added,  among  others,  that  he 
would  not  know  the  horrors  of  remorse,  as  he  had  no 
conscience,  being  but  a  wooden  man,  which  also  con- 
cluded with  a  malediction  which  will  be  hereafter  con- 
sidered. 

These  letters,  in  their  statements  of  fact,  appear  to 
have  been  deliberately  written,   as  though    she  fully 
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believed  in  their  truth ;  yet  in  respect  to  her  deceased 
husband's  alleged  dislike  of  him,  and  her  depreciation 
of  his  character,  after  December,  1852,  it  maj"^  be  said 
that  in  a  letter  of  decedent's  dated  January  25,  1855,  she 
expressed  her  anxiety  for  ten  days  at  not  hearing  from 
him,  and  her  joy  in  receiving  a  letter  from  him,  saying 
that  in  her  maternal  feelings  she  kissed  and  hugged  the 
letter  but  could  not  read  a  line  of  it ;  that  she  sent  for 
his  father,  and  when  he  saw  the  handwriting,  his  cheeks 
seemed  to  speak  his  gratitude  for  his  safety  ;  signed 
'*  affectionately  your  mother." 

His  father's  letter  to  him  of  December  26,  1855, 
addressed  him  as  his  ^'dear  son,"  stated  that  his  letter 
to  his  mother  had  given  him  great  pleasure,  that  he  had 
acquitted  himself  with  great  credit  in  an  emergency, 
referring  to  the  strike  ;  he  felt  confident  he  would  meet 
such  an  emergency,  and  rejoiced  that  he  had  not  been  dis- 
appointed, and  that  few  young  men  situated  as  he  was 
would  have  done  so;  and  he  added  that  they  were  proud 
of  their  son,  and  recommended  his  passing  some  time  in 
Washington,  and  concluded  ''  your  own  loving  father." 

In  another  letter  of  February  4,  1856,  he  addresses 
him  as  "Dear  George,"  recommending  his  keeping  a 
horse,  and  suggesting  social  amusements,  recommending 
him  to  engage  in  the  zinc  works,  and  in  November  fol- 
lowing he  made  his  will,  in  the  terms  already  stated. 

On  the  question  of  decedent's  estimate  of  George, 
after  seeing  him  at  Liverpool  in  1852,  and  thereafter,  the 
following  facts  appear : 

In  her  letter  of  December  25,  1855,  she  acknowl- 
edged the  receipt  of  his  lettter,  and  that  she  was  par- 
alyzed at  the  thought  of  his  being  in  a  boarding-house, 
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but  rejoiced,  on  reading  further,  tliat  he  was  at  the  New 
York  Hotel,  and  chided  him  for  his  economy,  stating 
that  his  father  was  abundantly  able  to  pay  all  his  bills ; 
exi)ressed  her  thanks  that  he  mingled  in  society  and  made 
the  acquaintance  of  beautiful  and  graceful  girls,  that  she 
thought  him  a  comfort  to  his  father,  that  he  was  gen- 
erally talking  about  him,  and  happy  when  he  got  a 
letter,  and  concluded  "  with  much  love,  I  am  your 
affectionate  mother." 

Another  of  February,  1856,  expressed  her  opinion 
that  he  would  prosper  in  life,  and  stated  that  he  was 
aware  of  her  resolve  not  to  influence  him  in  his  choice  of 
his  profession  or  of  a  wife,  the  latter  of  the  utmost 
importance,  as  the  other  could  be  changed ;  saying  that 
he  had  worked  and  thought  too  much  the  past  year, 
signed,  "  Your  affectionate  mother." 

In  another  of  February  4,  1856,  she  complimented 
him  on  the  cleverness  of  his  letters,  and  stated  that  his 
father  agreed  with  her ;  that  her  husband  reproached  her 
for  writing  sharply  to  him,  and  said  he  was  an  excellent 
man  and  felt  very  proud  of  him ;  signed  in  the  same 
way.  One  of  March  26,  1857,  addressed  and  con- 
cluded in  the  same  way,  complimented  some  poetry  he 
had  sent  her.  One  of  April  28,  1857,  in  which  she 
spoke  of  his  father's  illness,  and  his  thinking  of  Qeorge 
coming  out  in  the  steamer,  and  that  he  sliould  act  from 
his  own  judgment ;  that  they  wouldn't  be  willing  to  have 
him  in  the  same  steamer  with  them,  and  in  a  postscript 
that  the  doctor  had  seen  him  and  he  was  doing  better, 
and  that  he  sent  his  love  and  said  not  to  consult  any  one, 
for  he  would  barely  arrive  in  time,  and  they  would  leave 
as  soon  as  x>o88ible,  and  it  was  not  to  be  thought  of — ^his 
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coming  out.     One  on  the  27rh  of  the  same  month,  saying 
the  doctor  said  his  father  was  better. 

Another,  the  next  day,  saying  that  she  felt  he  would 
see  his  father  again  in  life,  but  that  he  was  despondent 
and  expressed  a  desire  to  be  buried  in  Greenwood,  say- 
ing, *'  We  must  all  lie  togethiar,"  and  at  a  later  hour,  in 
a  postscript,  she  stated  that  the  doctor  had  just  seen  him, 
and  he  was  better.  May  4,  1867,  she  wrote  that  he  was 
no  better ;  that  Captain  Lynes,  of  the  Arago,  had  called 
and  could  tell  him  how  he  was ;  she  believed  he  would 
recover  so  as  to  go  to  New  York  dnring  the  summer,  and 
that  dnring  his  illness  he  regretted  that  he  had  not  sent 
for  George,  to  come  in  the  Arago,  the  last  voyage. 
Another  of  the  12th  of  the  same  month,  stating  that  his 
father  told  her  to  write  to  him  to  come  on  the  Arago,  and 
said  :  **Tell  him  to  get  his  trunk  quick  ;  I  want  to  see 
him.  Why  did  I  change  my  mind  about  his  coming 
before.'' 

In  a  postscript  of  the  next  morning,  she  said  that  his 
father  was  alive,  but  before  he  got  the  letter  "it  is  use- 
less, all  will  soon  end,  *  Your  mother.'  " 

One  of  May  14  said  his  father  was  very  sick,  had  a 
great  desire  to  see  him,  and  hoped  he  would  not  fail  to 
come  out  on  the  Arago,  but  to  direct  him  not  to  leave  on 
any  ship  after  the  Arago  sailed  ;  she  wrote  at  his  request 
at  his  bedside,  and  that  he  said  he  was  tJiinJcing  of  him 
all  the  tiiTie. 

One  of  May  31,  stating  that  she  was  about  to  leave, 
saying  that  she  had  left  the  Green  matter  with  Mr. 
Barbe,  and  asking  him,  if  he  stopped  in  Paris,  to  see  him. 

In  one  of  June  1,  1867,  addi*essed  and  concluded  in 

the  same  language,  she  referred  to  the  Green  &  Co.  mat- 
VoL.  v.— 16 


242       CASES  IN  THE  SURROGATES'  COURTS. 


ICERRIIiL  V.  R0L8T0N. 


ter,  and  that  Mr.  Barbe  had  it  in  charge,  and  had  paid 
her  expenses  for  a  fortnight  past,  and  done  everything 
for  her,  giving  the  items  of  expense. 

One  of  September  6,  1857,  stating  that  Mrs.  Norrie 
had  been  to  see  her  and  alarmed  her  much  about  his 
health,  making  anxious  inqairies  as  to  it,  and  stating 
that  his  father  said  he  would  go  into  a  consumption  if 
he  didn' t  marry,  and  asked  him  not  to  trifle  away  his 
life,  asking  him  to  think  how  happy  he  would  be  if  married 
to  a  refined,  educated,  well  brought-up  girl ;  that  no  girl 
who  fancied  him  could  refuse  him,  and  it  was  only  oc  - 
casionally  that  a  young  man  could  be  found  with  so  many 
recommendations,  plenty  of  money,  oldest  family,  best 
stock  of  the  country,  complete  schooling,  thorough  cul- 
tiDatioTiy  good  taleJitSy  high  principles^  morals  of  new 
fallen  snow^  good  presence  and  disposition  to  make 
a  woman  happy ^  and  that  it  was  his  father's  prayer  that 
heaven  might  give  him  a  good  wife. 

In  a  letter  of  September  21,  of  same  year,  she  spoke 
of  wishing  to  see  him  by  himself,  and  that  she  could  kiss 
him  Jffty  times  at  leasts  and  asked  him  not  to  come 
to  the  depot,  but  call  at  the  Astor  House  at  time 
stated,  and  in  a  postscript  she  urged  him  not  to  meet 
her,  but  come  to  the  Astor  House. 

One  of  October,  1857,  requesting  George  to  engage  a 
berth  in  the  upper  cabin  of  Captain  Lynes's  steamer  for 
''  Mrs.  Frost  of  Portsmouth,"  decedent's  assumed  name. 

In  hers  of  November  28,  1857,  she  speaks  of  Mr. 
Barbe  and  his  opinion  of  George,  that  he  had  never  met 
a  young  man  he  thought  so  much  of,  and  was  certain  he 
would  become  very  distinguished,  and  spoke  of  her  ad- 
vice and  training  of  him  ;  that  his  love  should  be  given 
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to  his  wife,  but  approval  to  herself  ;  that  she  thought  if 
he  had  a  son  she  would  worship  him^  and  repeated  that 
her  husband  and  he^elf  desired  him  to  many,  and  stated 
that  his  means  were  sufficient  and  only  needed  delay  to 
find  the  right  person. 

In  hers  of  December  7,  same  year,  she  stated  that  if 
he  were  with  her  and  she  indulged  her  inclination,  she 
would  give  him  many  kisses,  and  asked  him  in  a  post- 
script to  be  happy,  and  said  she  had  but  him  to  love  and 
think  of^  until  he  should  have  a  son  and  call  him  N. 
W.  Merrill. 

^  One  of  date  December  18,  same  year,  stated  that  his 
letter  comforted  her,  as  bringing  kind  words  from  him, 
and  suggested  again  to  get  married. 

One  of  December  25,  1857,  in  which  she  questioned 
his  authority  to  make  investments  for  her,  and  his  advice 
in  respect  thereto,  and  his  arguing  with  her  about  bus- 
iness matters,  as  a  disagreeable  habit,  and  that  she  could 
not  submit  to  his  dictation,  and  alluded  to  financial  em- 
barrassment, and  desire  to  know  the  extent  of  her  in- 
come ;  that  she  sometimes  thought  that  she  should  finish 
her  life  abroad,  but  invoked  him  to  remember  his  father's 
dying  words,  "let  us  lie  together,"  that  she  wrote  to  him 
when  the  doctor  told  her  his  father  would  die  in  three 
days,  it  would  be  useless  for  him  to  come,  and  reproached 
him  for  having  gone  to  Havre,  and  for  not  coming  be- 
fore, and  for  writing  about  matters  that  did  not  interest 
her,  and  about  sending  her  money. 

In  a  letter  of  January  3, 1858,  she  reproached  him  for 
not  writing  matters  of  interest,  and  suggested  he  should 
send  half  a  sheet  of  paper  directed  to  her,  to  save  postage, 
giving  him  advice  about  the  employment  of  his  time,  and 
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referred  to  Dr.  Harris  stating  that  his  fault  was  want  of 
ambition.  In  another  inclosed  without  date,  she  referred 
to  his  letters  not  giving  her  pleasure  to  read  or  him  to 
write.  In  another  she  again  urged  him  to  marry,  and 
stated  that  he  could  never  know  with  what  interest  7iis 
father  looked  forward  to  his  grandchildren. 

In  a  brief  note  of  February  24,  1859,  she  addressed 
him  as  "Mr.  George  Merrill,"  and  informed  him  that 
if  he  wished  to  hold  any  intercourse  with  her^  he  would 
come  to  France^  and  get  her  signature  from  Green  & 
Co.^s  books,  which  his  hypociisy  caused  them  to  obtain 
from  her,  whereas  it  appeal's  that  he  had  no  agency 
whatever  therein,  except  in  sending  a  power  of  attorney 
to  Mr.  Barbe  and  trying  to  dissuade  decedent  from  the 
folly  of  going  to  Europe,  for  the  purpose  of  prosecuting 
the  claim. 

In  a  letter  of  March  2,  1859,  she  stated  she  wrote  in 
the  bitterness  of  her  soul,  that  she  intended  to  convey  to 
him  the  idea  that  she  scorned  and  despised  him,  and  Mr. 
Taylor  (who  had  also  advised  against  decedent's  going  to 
prosecute  the  Green  claim),  and  stated  she  had  neither 
respect  or  friendship  for  Barbe,  reproached  George  for 
putting  her  in  the  power  of  an  ignorant  Frenchman,  and 
that  the  first  harsh  words  ever  used  towards  her,  were  by 
him,  three  months  after  her  arrival  in  New  York  to  bury 
her  husband,  and  accused  him  of  getting  ignorant 
foreigners  to  help  to  control  and  manage  her,  and  that  if  he 
had  been  less  in  love  with  himself,  he  would  have  learned 
from  her  manner  that  she  despised  his  hypocrisy  and 
self  conceit— referred  to  her  settlement  of  the  legacy  with 
him,  given  by  his  father's  will— that  she  was  annoyed,  at 
her  arrival  in  June,  with  the  remains  of  her  husband,  not 
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to  find  the  vault  ready — ^accused  him  of  neglect  to 
send  money  to  her,  which  he  denied,  and  she  repeated 
the  accusation  respecting  his  going  to  Havre,  instead  of 
remaining  in  New  York,  to  receive  her  with  his  father's 
remains — that  her  feelings  towards  him  were  mostbitter^ 
arid*  that  unless  her  signature  was  erased  from  Green  & 
Co.^s  bookSj  which  would  not  have  been  there  but  for 
Barbe  not  attending  to  business^  according  to  Mr.  Taylor' s 
advice,  she  would  never  hold  any  intercourse  with  him 
whatever— that  he  should  never  speak  of  her  as  tis 
mother — that  her  husband  died  saying  Oreen  &  Co.  had 
killed  him^  and  she  shxmld  die  saying  thai  he  had  killed 
her:' 

These  statements  about  the  unworthiness  of  Mr. 
Barbe,  were  more  than  a  year  after  she  had  commended 
him  to  George  as  a  fit  person  to  intrust  with  the  Green 
matter,  and  whom  she  had  advised  him  to  consult. 

Hers,  of  February  1, 1860,  addressed  "  Dear  George," 
saying  that  she  had  been  ill  and  had  been  tormented  with 
the  thought  that  perhaps  he  would  not  carry  out  her 
views  in  regard  to  Green  &  Co.,  but  if  he  promised  to  do 
so  she  would  believe  him^  as  certainly  as  the  day  would 
follow  night — she  had  unwavering  faith  in  his  truth- 
fulness^ principles  and  morals^  and  alluded  to  the 
probability  of  contesting  her  will. 

In  hers  of  15th  of  same  month,  she  stated  that  she 
had  been  thinking,  if  there  was  a  probability  of  his  mar- 
rying, of  having  her  face  painted  for  her  grandson^  and 
not  for  him ;  thai  he  had  "  a  very  pure  if  not  a  warm 
hearty '^  for  which  she  was  thankful,  and  '^  remarkably 
tender  conscience." 

Hers  of  the  21st  of  the  same  month  stated  that,  dur- 
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ing  her  illness,  her  desire  was  to  say  a  few  words  of 
kindness  to  him,  to  live  and  to  tell  him  that  her  seeming 
hardness  was  to  perfect  his  character  ;  speaking  about 
being  taken  ill  by  the  receipt  of  a  letter  from  Mr.  Barbe, 
charged  with  twentj'-four  sous  postage,  and  asked  him 
to  transfer  $1,000  from  her  account  to  his. 

In  hers  of  March  18,  same  year,  she  addressed  him  as 
''My  dear  son,"  and  stated  that  her  heart  was  burst- 
ing, not  a  tear  moistened  her  eye  ;  charged  him,  as  he 
valued  his  soundness  of  mind,  and  as  he  felt  the  value  of 
health,  and  love  to  her,  not  to  dwell  upon  his  rejection, 
and  suggested  that  Miss  Laing  belonged  to  a  large  class 
of  girls  whose  sole  occupation  was  to  gain  admirers,  and 
that  she  had  cause  for  gratitude  that  such  a  girl  she  w^as 
not  to  have  for  a  daughter,  and  when  she  retui'ned  to 
New  York  she  predicted  she  had  read  her  character 
from  his  letter,  and  asked  him  to  dismiss  her  from  his 
mind,  be  strong  and  manly,  and  she  would  be  i)roud  of 
him  ;  that  there  had  been  instances  of  insanity  in  her 
family,  caused  by  disappointed  love  and  grief,  and  asked 
him  to  beware  of  brooding  over  his  sorrow,  to  be  thank- 
ful he  was  not  married,  that  she  felt  she  was  not  the 
woman  for  him  ;  she  dreaded  to  receive  a  letter  from  him 
lest  his  reason  had  given  way,  but  asked  him  to  make 
no  vow  of  living  for  fame,  and  stated  if  he  desired  to 
come  to  Europe,  she  would  pay  every  expense,  and 
closed  asking  him  to  ''beware  of  insanity."  ^'Aflfec 
tionately,  your  mother."" 

One  of  20th  of  same  month,  stated  that  she  had  no 
thought  but  for  him  day  and  night ;  that  her  dreams  of 
insanity  were  distressing  for  him  ;  implored  him  not  to 
yield  to  despondency ;  that  there  was  no  Jtappiness  in 
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life  for  7ier  but  for  him;  that  she  had  made  much  effort 
to  keep  her  senses^  sometimes  passing  uSeeks  not  knowing 
calm ;  walked  her  room  at  nighty  with  a  prayer  on  7iei' 
lips  that  her  reason  might  he  spared;*  that  she  fancied 
his  escape  would  he  a  hlessing  ;  site  had  no  thought  for 
her  own  trials^  hut  his  occupied  and  distressed  ^er,  night 
and  day. 

In  hers  of  March  22,  same  year,  she  referred  to 
receiving  a  letter  from  him,  and  falling  upon  her  knees 
and  praying  for  strength  to  bear  any  trial  it  might 
bring,  and  expressed  her  gratitude  that  his  mind  was 
firm  ;  that  she  went  to  church  especially  to  pray  for  him, 
and  concluding,  "Your  anxious,  unhappy  mother." 

In  hers  of  April  2,  she  again  charged  him  to  carry 
out  her  views  regarding  Green  &  Co.,  and  if  she  died,  to 
spend  the  fortune,  if  necessary,  to  accomplish  it,  but 
accused  him  of  being  the  occasion  of  all  her  trouble, 
because  of  intrusting  the  business  to  Barbe,  and  spoke 
of  his  unfeeling  conduct  in  allowing  her  to  cross  the 
Atlantic  in  the  winter  season,  when  he  knew  it  would  be 
more  than  useless. 

In  one  dated  February  7,  1861,  she  addressed  him, 

•       

"Dear  George,"  and  referred  to  the  Green  &  Co.  mat 
ter  ;  that  the  opinion  was  expressed  that  she  should  pub- 
lish a  pamphlet  of  all  that  had  occurred  in  her  interview 
with  Green  &  Co.,  and  invoked  him  to  communicate 
with  different  banT^ers  and  correspondents  of  that  lirm, 
asking  him  to  write  to  different  persons,  it  being  he:* 
object  to  have  it  known,  and  tell  them  how  much  she 
had  expended  in  crossing  the  ocean  on  that  business 
(though  she  had  specially  charged  him  not  to  mention 
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the  subject  to  any  one,  and  crossed  the  ocean  once  under 
an  assumed  nam^  to  conceal  it). 

One  of  June  11,  of  the  same  year,  thanking  him  for 
a  letter  received,  saying  the  step  he  had  taken  was  over- 
whelming^ invoking  God  to  watch  over  him  and  put  it 
in  his  mind  to  come  back  tp  her,  to  receive  her  blessing 
and  forgive  her  for  everything  she  had  said  or  done  to 
wound  his  feelings,  concluding  "  aflEectionately  yoar 
mother." 

Hers  of  May  6,  1863,  made  demand  upon  him  for 
certain  articles  of  property  (which  he  claims  had  been 
given  to  him),  which  he  had  no  right  to. 

Another  of  December  3,  1863,  accused  him  of  lying 
about  a  worthless  bag ;  that  she  yielded  all  her  friends 
to  him,  didn't  visit  any  that  received  him,  and  owned  no 
acquaintance  in  common  ;  no  one  could  insult  her  more 
than  by  calling  upon  her  if  they  acknowledged  him ;  that 
slie  had  never  a  particle  of  affection  /or  him^  from  the 
first  day  she  took  him  to  the  present^  neither  had  Iter 
husband;  had  often  talked  about  it,  that  he  was  without 
gratitude  ;  and  speaking  of  Mr.  Jones,  that  she  went  to 
the  Chemical  Bank,  and  learned  for  the  first  time  that 
he  (George)  had  married,  and  she  removed  her  account 
to  another  bank  without  delay  (Mr.  Jones  being  presi- 
dent of  the  bank). 

The  decedent  appears  on  numerous  occasions,  down 
to  nearly  the  close  of  her  life,  after-  the  marriage  of 
George  Merrill,  to  have  expressed  and  often  repeated  her 
dislike,  distrust  and  hatred  of  George,  and  her  imputa- 
tion against  his  integrity  and  purity  of  chamcter,  and 
that  of  his  wife,  and  at  times,  conversing  with  gentlemen, 
accused  him,  in  a  broad,  vulgar  and  obscene  manner  and 
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language,  of  having  had  intercourse  with  his  intended 
wife ;  whenever  spoken  to  of  him,  and  his  claims  upon 
her,  denied  that  he  was  '^Merrill,"  but  said  that  he  was 
'^Tibbits,"  and  on  occasions  suggested  that  if  he  had 
married  certain  persons  named,  then  he  would  have  been 
**  Merrill,"  and  flew  into  an  ungovernaUe  passion,  even 
when  her  confidential  spiritual  adviser  spoke  of  him,  and 
repelled  the  suggestion  that  he  should  be  a  beneticiary 
under  the  will ;  leaving  no  rational  doubt  that  she  made 
her  will  and  codicil  offered  for  probate  under  the  impulse 
of  an  apparent  insane  delusion  as  to  his  character  and 
conduct,  and  relation  to  her  and  claims  upon  her  bounty. 

In  her  letter  of  December  4,  1862,  and  another  with- 
out date,  the  substance  of  which  has  already  been  given, 
she  concluded:  "/  heartily  say^  may  you  become  as 
deaf  as  your  sister  iSy  may  you  become  so  blind  that 
you  cannot  distinguish  night  from  day^  may  you  Jiave 
eoery  trials  every  disease,  every  affliction  that  was  ever 
sent  upon  man ;  may  I  live  to  see  you  hung — hung  up 
by  your  lying  tongue,  is  my  unceasing  wish;  in  conclu- 
sion, I  give  you  the  curses  of  her  you  have  called  mother 
for  twenty-seven  years,  and  I  give  you  the  widow's 
curses,  and  I  promise  you  that  all  I  have  done  for  you 
for  a  quarter  of  a  century  is  nothing  to  the  exertion  lam 
now  making  to  have  your  villainy  earposed;  the  Jiorrors 
of  remorse  you  cannot  have,  for  you  have  no  conscience 
— never — 7iever  again  do  you  dare  to  speak  of  me  or  of 
Mr,  MerrilV^ 

The  apparently  purposeless  mutilation  of  decedent's 
will  of  1856.  It  also  appears  that  decedent  had  a  por- 
trait of  George,  which  she  mutilated  by  cutting  out 
mouth  and  thumb,  and  she  stated  the  reason  for  it,  thxii 
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he  had  a  lying  tongue  and  false  pen,  and  should  never 
he  allowed  to  speak  or  write  again;  and  it  appears,  also, 
that  instead  of  sending  it  thus  mutilated  to  George,  as 
evidence  of  her  displeasure,  she  intrusted  it  for  six  years 
to  her  relative,  Mrs.  Salter,  wife  of  Dr.  Charles  Salter. 

This  is  a  very  full  statement  of  the  facts  bearing  upon 
the  question  of  decedent's  alleged  insane  delusion. 

If  she  had  taken  the  notion  that  George  had  become 
indiflPerent  to  her  wishes,  and  rebellious  against  her 
authority,  however  unreasonable  and  untrue,  it  might 
have  been  said  that  there  was  some  semblance  of  fact 
and  circumstances  .to  base  the  suspicion  upon, 'in  his 
marriage  against  her  will,  which  an  imperious  disposi- 
tion and  over- jealous  nature  might  have  magnified  into 
an  unpardonable  oflfense  ;  but  her  extravagant  and  irm- 
tional  exaggeration  of  his  so-called  oflfense,  her  appa- 
rently sincere  imputation  of  an  unworthy  and  depraved 
character,  of  his  reprehensible,  impure  and  immoral  con- 
duct, her  baseless  accusation  of  unworthiness  and  wick- 
edness and  impurity  on  the  part  of  George  and  his 
estimable  and  accomplished  wife,  her  utterly  false  and 
irrational  statement  that  his  adopted  father  from  his 
visit  to  Liverpool,  which  appears  to  have  been  about 
1862,  discovered  his  innate  depravity,  and  thereafter  dis- 
tnisted  and  disliked  him,  and  refused  him  his  name,  and 
her  alleged  discovery  of  his  baseness  and  subsequent 
dislike  of  him,  all  entirely  and  overwhelmingly  disproved 
by  numerous  subsequent  letters,  full  of  extravagant 
expressions  of  confidence  in  his  ability,  education,  mciral 
purity,  and  her  great  pride  in  his  talents  and  brilliant 
prospects;  her  extraordinary  expressions  of  solicitude 
for  his  advancement,  and  especially  for  his  safety  in 
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respect  to  the  strike  at  the  zinc  works,  and  her  anxiety 
lest  his  mind  should  be  dethroned  by  his  rejection  ;  by  the 
frequent  conversation  with  different  persons  as  to  their 
estimate  of  and  affection  for  him,  years  after  the  event 
which  was  stated  by  her  as  the  beginning  of  their  dis- 
trust, and  especially  by  the  terms  of  both  of  their  wills, 
made  and  executed  in  1856,  four  years  after  the  time 
mentioned,  wherein  he  was  made  the  ultimate  benefi- 
ciary by  name,  as  their  adopted  son,  and  manj'  other 
circumstances,  which  might  be  recalled. 

Taken  in  conjunction  with  the  foregoing  facts  and 
circumstances,  her  vulgar  and  false  charge,  without  the 
remotest  foundation,'  of  illicit  intercourse  between  George 
and  his  intended  wife,  the  general  imputation  of  un- 
chastity,  equally  baseless,  her  diabolical  and  fiendish 
imprecations  upon  George,  just  referred  to,  her  in- 
coherent and  impious  curses,  her  senseless  mutilation  of 
her  will  and  his  portrait,  and  the  reasons  given  for  it,  all 
combine  to  show  that,  if  decedent  was  of  sound  mind,  an 
intelligent,  affectionate,  kind,  modest,  truthful.  Christian 
woman  had  been  transformed  into  a  bold,  defiant,  pas- 
sionate, unfeeling,  cruel,  false,  vulgar  and  obscene  fiend 
incarnate,  which  cannot  be  pleaded  even  as  a  thoughtless 
ebullition  of  intemperate,  ungovernable  anger  and  jeal- 
ousy, for  the  utterances  were  oft  repeated  and  rewritten 
with  deliberation  at  distances  from  the  object  of  her  ma- 
lediction, with  nothing  apparently  but  a  distorted  brain  to 
account  for  her  transformation  so  complete  and  the  de- 
lusions so  marked,  which  would  be  a  signal  mercy  to  her 
memory  and  the  fame  of  her  sex,  to  ascribe  it  to  a  morbid 
or  insane  delie^sion. 

It  is  of  the  essence  of  an  insane  delusion^  that  as  it  has 
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no  basis  in  reason,  so  it  cannot  by  reason  be  dispersed, 
and  is  thus  capable  of  being  cherished  side  by  side  witii 
other  ideas  with  which  it  is  rationally  inconsistent 
(Smith  V.  Tebbitt,  16  Weekly  Rep.,  18). 

An  insane  delusion  is  not  only  one  which  is  founded 
in  error,  but  one  in  favor  of  the  truth  of  which  there  is 
no  evidence,  but  the  clearest  evidence  often  to  the  con- 
trary. It  must  be  a  delusion  of  such  a  character  that  no 
evidence  or  argument  will  have  the  slightest  effect  to  re- 
move (1  Redf.  Law  of  Wills,  86 ;  Florey  v.  Plorey,  24 
Ala.,  241). 

In  Stanton  «.  Wetherwax  (16  Barb.,  269),  Judge 
Gridlet  approves  Sir  John  Nicolxs'  definition  of  in- 
sane delusion,  as  follows:  *' Whenever  the  patient  once 
conceives  something  extravagant  to  exist,  which  has  still 
no  existence  whatever  but  in  his  own  heated  imagination, 
and  whenever,  at  the  same  time,  having  once  so  conceived, 
he  is  incapable  of  being,  or  at  least  of  being  permanently 
reasoned  out  of  that  conception,  such  a  patient  is  said  to 
be  under  a  delusion,  in  a  peculiar,  half  technical  sense 
of  the  term,  and  the  absence  or  presence  of  delusion  so 
understood  forms  in  my  judgment  the  only  true  test  or 
criterion  of  absent  or  present  insanity."  See  1  Boutier 
Diet,  ''Delusion,"  and  cases  cited. 

In  Clapp  V.  FuUerton  (34  N.  T.,  190),  it  was  held  not 
sufficient  to  justify  the  rejection  of  a  will,  that  a  testator, 
in  other  respects  competent,  entertained  the  mistaken  idea 
that  one  of  his  daughters  was  illegitimate,  if  it  was  not 
the  effect  of  insane  delusion,  but  of  slight  and  inadequate 
evidence  acting  upon  a  jealous  and  suspicious  mind ;  and 
Judge  Bedfield,  in  his  treatise,  at  vol.  1,  p.  86,  note  22, 
says  that  "  this  is  placing  the  question  upon  safe  ground, 
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as  a  belief,  based  upon  evidence,  however  slight,  is  not 
delusion,  which  rests  on  no  evidence,   but  upon  mere 


surmise." 


In  Seamen's  Friend  Society  v.  Hopper  (33  if.  F.,  619), 
it  was  held  that  a  person  persistently  believing  supposed 
facts,  which  had  no  real  existence,  against  all  evidence 
and  probability,  and  conducting  himself  upon  the  as- 
sumption of  their  existence,  was,  so  far  as  such  facts 
were  concerned,  under  an  insane  delusion. 

The  whole  character,  deportment  and  conduct  of 
George  Merrill  has  been  conclusively  proved  to  have  been 
a  complete  refutation  of  decedent's  accusations,  which 
accusations,  however,  appear  to  have  been  confident Ij*^ 
believed  by  her,  for  it  would  be  an  unjust  and  unwar- 
ranted accusation  that  she  knew  them  to  be  untrue  and 
yet  persisted  in  charging  and  acting  upon  their  trnth. 

Her  belief  that  the  Green  &  Co.  matter  hafl  killed  her 
husband,  and  that  he  said  so  repeatedly,  is  against 
reason,  and  contradicted  by  all  the  probabilities  of  the 
case,  and  the  whole  character  of  her  husband  afforded 
the  most  persuasive  evidence  against  the  assertion.  The 
education,  manners,  culture,  habits,  talents,  morals, 
generous,  honorable  and  manly  instincts  of  George  Meixill 
contradicted  all  her  slanderous  and  libelous  charges 
against  him,  and  the  verbal  and  written  opinions  of  her 
husband,  and  of  herself,  furnish  the  most  indubitable  ref- 
utation of  her  allegations;  that  neither  his  adopted 
father  or  she  ever  felt  any  interest,  confidence  or  affection 
for  him,  and  in  her  case,  her  unvarying  statements  in  her 
correspondence  of  about  eight  years  after  George  had 
graduated,  afford  positive  proof  that  she  often  stated  and 
wrote  most  obvious  falsehoods  respecting  him,  and  of  her 
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opinion  of  and  sentiments  towards  him,  so  that  she  be- 
lieved the  nntrnths,  not  only  without  evidence^  but 
against  the  cogent  arguments  which  the  facts  afforded. 

Another  featnre  which  it  seems  to  me  should  have 
some  weight  in  this  inquiry,  is  that  the  prejudices, 
jealousy,  vindictiveness  and  vulgarity  of  the  decedent, 
did  not  exhibit  themselves  as  connected  with  any  other 
matter  than  her  relations  to  George,  his  wife,  and  the 
Green  &  Co.  matter,  and  it  seems  perfectly  obvious  that 
the  decedent  was  possessed  of  a  morbid  mind  upon  those 
subjects,  from  which  there  is  no  evidence  that  she  ever 
recovered  ;  but  on  the  contrary,  whenever  her  mind 
rested  upon  those  subjects,  a  morbid  delusion  exhibited 
itself ;  and  I  am  of  the  opinion  that  she  entertained 
them  until  the  execution  of  her  will  and  codicil  pro- 
pounded, and  they  constituted  the  motive  and  occasion 
of  her  change  of  the  terms  of  her  will  of  1856,  and  the 
disinherison  of  George. 

This  brings  me  to  the  inquiry  whether  the  insane  de- 
lusions in  respect  to  George  were  such  as  to  avoid  the 
will  and  codicil.  Redfield,  in  his  first  volume,  at  page 
79,  states  the  rule  thus:  ''Whenever  it  appears  that 
the  will  is  the  direct  offspring  of  partial  insanity,  or 
monomania,  under  which  the  testator  was  laboring,  it 
should  be  regarded  as  invalid,  though  his  geneml  ca- 
pacity be  unim peached"  (Boyd  v.  Eby,  8  Watts ^  71 ; 
T:i\vney  v.  Long,  76  Penn.^  106 :  Dew  v,  Clark,  1  A&?., 
279;  3/(«.,  79). 

Willard  on  Executors,  at  page  8,  says,  of  the  latter 
case,  it  must  be  considered  as  establishing  the  doctrine 
that  partial  insanity  will  invalidate  a  will  which  is  fairly 
inferred  to  be  the  direct  oflPspring  of  that  insanity. 
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In  Waters  v.  CuUen  (2  Bradf.^  354),  the  will  was  set 
aside  on  the  ground  of  insanity,  the  testatrix  having 
died  of  delirium  tremens^  to  which  she  had  been  subject 
more  or  less,  for  some  time  before  her  death  ;  she  gave 
her  property  to  the  children  of  her  first  husband,  and 
left  those  by  the  last  penniless,  stating,  as  the  reason, 
that  the  property  came  from  her  first  husband ;  it  also 
appeared  that  she  believed  that  she  had  been  poisoned 
by  the  father  of  the  children  whom  she  left  unprovided 
for,  and  it  was  held  that  she  labored  under  an  insane 
delusion  in  both  respects.  In  Stanton  %.  Wetherwax, 
above  cited,  the  same  doctrine  is  maintained.  See  also 
Seamen's  Friend  Society  v.  Hopper,  above  cited. 

In  Lathrop  2>.  American  Board  of  Foreign  Missions 
(67  Barb.^  590),  the  decree  of  the  Surrogate,  refusing  pro- 
bate of  the  instrument  propounded  on  the  ground  that 
it  was  executed  under  the  delusion  that  bis  relatives  and 
acquaintances  had  entered  into  a  conspiracy  to  rob  him 
of  his  property,  he  being  a  confirmed  monomaniac  upon 
the  subject  of  freemasons,  and  charging  that  his  relatives 
were  freemasons,  was  aflBlrmed. 

In  Latlirop  ».  Borden  (5  Hun.  560),  the  same  doc- 
trine is  maintained.;  also  in  Clapp  v.  Fullerton,  above 
cited  (see  also  Brick  tJ.  Brick,  66  N.  K,  144  ;  Coit  o. 
Patchen,  77  Id,^  533 ;  Benson  -o.  Beazley,  34  Texas^  191). 

In  Gardner  o.  Lamback  (47  Ga,^  133),  the  charge  to 
the  jury,  that  if  the  testator  was  partially  insane,  and  the 
will  was  in  any  way  the  effect  or  result  of  that  insanity, 
it  was  void,  was  sustained. 

In  Potts  V.  House  (6  Oa.^  324),  it  was  held  that  if  the 
testator  was  partially  deranged,  either  as  to  the  legatee 
or  subject  matter  of  his  will,  he  was  mentally  unsound 
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in  respect  to  the  particular  will,  however  unimpeachable 
his  capacity  in  other  respects.  (See  Lucas  v.  Parsons,  24 
Id.y  640;  Brooke  v.  Townshend,  7  Gill,  10;  Robinson 
V.  x^dams,  62  Maine^  369;  Benoist  ^).  Murrin,  58  Mo., 
307  ;  Stackhouse  v.  Horton,  16  N.  J.  Eq.,  202.) 

If  the  argument  of  the  learned  counsel  for  the  residu- 
ary legatee  in  this  proceeding  was  rightly  apprehended 
upon  this  branch  of  the  case,  it  was  that  George  Merrill 
had  no  claims  upon  the  testatrix's  bounty,  and  therefore 
any  insane  delusion  as  to  him  would  not  invalidate  the 
instrument  propounded. 

Upon  the  most  careful  consideration  which  I  have 
been  able  to  give  the  elementary  treatises  and  decisions 
upon  the  subject,  I  am  not  able  to  find  any  such  distinc- 
tion enforced  or  recognized.  The  fact  that  George  was 
next  of  kin  of  decedent,  who  would  have  taken  a  share 
of  her  property  in  case  of  intestacy,  and  had  been  in- 
formally adopted  by  decedent's  husband  and  recognized 
by  him  and  the  decedent  as  a  son,  with  the  declared  in- 
tention that  he  should  succeed  to  their  property,  and 
the  execution  of  decedent's  will  of  1866,  by  which 
George  became  the  sole  beneficiary,  seem  to  me  to  estab- 
lish a  claim  on  the  bounty  of  decedent  which  cannot  be 
denied,  for  as  next  of  kin,  in  the  absence  of  a  will,  he  had 
a  claim  upon  her  bounty,  and  that  claim  certainly  was 
not  weakened  by  adoption  and  treatment  as  a  son,  and 
it  is  too  clear  for  argument  that  if  the  instruments  pro- 
pounded are  void  for  want  of  mental  capacity  on  the 
part  of  the  decedent  to  execute  them,  then  at  her  death, 
notwithstanding  the  execution  of  them,  George  became 
the  vested  owner  of  all  her  property. 

Suppose  that  the  decedent,  after  the  execution  of  her 
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will  of  1856,  had  been  informed  by  one  of  her  other  rela- 
tives that  George  had  died,  and  in  the  honest  belief  of 
that  fact,  she  made  a  new  will,  giving  all  her  property  to 
that  relative  who  had  thus  deceived  her,  wonld  there  be 
any  doubt  that  George,  by  virtue  of  the  former  will,  had 
such  claims  upon  the  decedent  as  to  entitle  him  to  con- 
test the  later  will,  and  to  allege  that  it  was  made  under 
fraudulent  representations,  and  therefore  void,  and  that 
fact  being  established,  is  it  not  manifest  that  it  would 
revive  the  former  will,  and  thus  vest  in  the  contestant  all 
his  rights  1* 

Indeed,  I  am  inclined  to  the  opinion  that  if  Gfeorge 
had  been  an  entire  stranger  to  the  decedent,  and  under 
an  insane  delusion  she  had  changed  her  will,  which  had 
given  him  her  property,  to  his  disinherison,  that  insane 
delusion  would  avoid  the  latter  instrument  and  revive  the 
former. 

I  am  not  able  to  understand  why  a  will  made  by  an 
insane  person  should  be  invalidated,  when  it  deprives  a 
near  idative  of  an  expected  bounty,  and  xalidated^ 
when  it  deprives  a  remote  relative  of  a  like  bounty,  for 
it  is  the  insanity  which  avoids  the  act,  and  if  the  will 
clearly  appears  to  have  been  executed  under  an  insane 
delusion^  it  would  be  equally  void  as  if  executed  by  one 
who  was  a  confirmed  lunatic  or  utterly  demented,  and 
George,  if  a  stranger,  could  contest  the  will  thus  made, 
because  of  his  rights  under  the  former  will. 

See  Walsh  v.  Ryan  (1  Brad. ,  433),  where  it  was  held 
that  it  was  competent  for  a  legatee  under  a  will  to  oppose 

*  Sabsequently  to  this  decision,  an  action  was  brought,  in  the  supreme 
court,  to  establish  the  will  of  18(!»6,  and  a  Judgment  recovered  in  plainiiff's 
favor,  in  1882. 

Vou  v.— 17 
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the  proof  of  a  codicil,  which  purported  to  revoke  his  le- 
gacy given  by  the  will. 

In  Gombault  v.  Public  Administrator  (4  Brad.,  226), 
it  was  held  that  the  public  administrator  might  inter- 
vene to  contest  the  probate  of  a  will  as  to  the  personal 
estate,  and  the  attorney-general  as  to  the  realty. 

I  can  conceive  no  logic  which  would  validate  a  will 
executed  as  the  offspring  of  an  insane  delusiony  and  the 
only  significance  that  the  relationship  of  the  parties  con- 
testing, as  the  subject  of  the  insane  delusion,  can  have, 
is  in  determining  whether  the  will  was  the  offspring  of 
the  particular  delusion  alleged. 

I  am  fully  aware  of  the  fact  that  the  setting  aside  or 
rejection  of  a  will  is  the  exercise  of  a  very  radical  judicial 
prerogative,  and  that  it  should  not  be  exercised  except 
upon  very  satisfactory  proofs.  But  if  I  am  right  in 
holding  that  decedent  made  the  will  and  codicil  offered 
for  probate,  under  a  delusion  as  to  the  character  and 
conduct  of  George  Merrill,  and  that  delusion  was  such 
as  the  law  adjudges  insane^  tTie  will  and  codicil  must  be 
refused  probate.  This  latter  conclusion  renders  it  un- 
necessary to  consider  the  point  raised  as  to  the  provisions 
in  behalf  of  Cardinal  McCloskey,  being  in  fact  in  trust 
for  the  benefit  of  '^  religious  or  missionary  societies  or 
corporations." 

The  instruments  propounded  should  be  refused  pro- 
bate because  they  were  executed  by  the  decedent  when 
laboring  under  an  insane  delusion^  the  same  being  the 
direct  offspring  of  such  delusion. 

Let  a  decree  be  ent.ered  accordingly. 
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Nbw    Yobk  County. — Hon.   D.   C.  CALVIN,  Subbogatb. — 

July,  1881. 

BURMESTEB  V.  OBTH. 

In  the  matter  of  the  application  for  letters  of  guardicm- 

ship  of  LoBENZ  Orth,  an  infant. 

Where  the  mother,  and  also  a  friend  of  the  deceased  father,  of  an  infant  of 
ten  years,  entitled  to  a  small  estate,  petitioned  separately  for  the  guard- 
ianship of  his  person  and  property,  and  it  appeared  that  the  infar.* 
had,  for  three  years,  resided  with,  and  been  cared  for  by  the  latter 
petitioner,  to  whom  the  father  had  informally  intrusted  him;  that  the 
father  had  been  for  several  years  separated  from  his  wife,  for  her 
fault;  and  that  she  was  engaged  in  a  disreputable  business,  wliile  the 
other  petitioner  was  a  suitable  person, — Held,  that  the  motber*s  petition 
should  be  denied,  and  the  other  granted. 

It  seems,  that  the  declared  wishes  of  the  deceased  father  of  an  infant  of 
tender  years,  as  to  his  custwly,  should,  in  the  absence  of  a  testament-  ^ 
aiy  disposition,  have  little  weight  against  the  lawful  claims  of  the 
mother;  who,  if  a  suitable  person,  and  able  to  maintain  and  educate 
the  infant,  is  entitled  to  the  guardianship. 

Application  for  letters  of  guardianship  of  an  infant's 
property  and  i)erson. 

Charles  Bnrmester,  on  Jnly  10,  petitioned  for  letters 
of  guardianship  of  the  person  and  estate  of  the  infant,  as 
his  next  friend,  setting  forth  that  he  had  resided  with 
•  petitioner  for  the  past  three  years ;  that  his  father  was 
dead,  and  his  nearest  relative  was  his  mother,  Mina 
Orth  ;  that  he  was  entitled  to  $1,000,  personal  property, 
and  was  of  the  age  of  ten  years.  Wilhelmina  Orth,  the 
mother,  on  July  25,  filed  a  like  petition,  alleging  that 
the  infant  was  nine  years  of  age,  and  that  his  nearest 
relative  in  New  York  was  petitioner,  and  that  he  was 
entitled  to  $1,000,  etc. 

These  two  petitions  being  presented,  and   charges 
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being  made  against  the  mother,  a  reference  was  ordered 
to  take  testimony,  and  the  referee  filed  his  rejwrt  with 
the  testimony,  which  established,  substantially,  that  the 
petitioner,  Barmester,  was  a  married  man,  having  no  liv- 
ing children,  and  keeping  a  lager  beer  saloon  ;  that  the 
infant  had  resided  with  him  for  over  three  years,  its 
father  having  died  May  9,  1881,  after  being  for  sevenil 
years  separated  from  his  wife,  the  infant's  mother;  that 
the  father,  in  his  life-time,  informally  committed  the 
custody  and  care  of  the  child  to  the  petitioner,  who  had 
since  cared  for  him,  and  sent  him  to  school ;  that  the 
petitioner  and  the  deceased  father  of  the  infant  were 
members  of  a  German  organization  called  ''Order  Ger- 
mania,"  under  whose  charter  the  minor  in  question  was 
^  entitled  to  $1,000,  on  the  death  of  the  father. 

The  infant,  being  examined  without  oath  before  the 
referee,  stated  that  he  had  lived  with  the  petitioner  over 
three  years,  and  liked  him  and  his  wife,  who  treated  him 
kindly  ;  and  wanted' to  stay  with  them,  and  did  not  want 
to  go  home  to  his  mother,  for  the  reason  that  she  was 
.living  with  a  man,  which  she  did  before  the  death  of  his 
father ;  that  he  hj^d  been  to  a  saloon  kept  by  his  mother, 
in  the  Bowery,  and  when  he  told  his  father,  he  refused 
to  allow  him  to  go  again  ;  that  his  mother,  in  1880  and 
1881,  told  him  that  she  was  living  with  a  man  ;  that  he 
had  run  away  from  his  mother  in  the  street,  one  day. 
because  he  was  afraid  she  would  take  him  ;  that  his 
mother  told  the  principal  of  the  school  where  he  attended, 
that  her  husband  was  a  bad  man,  and. that  Burmester 
was  stealing  his  property. 

It  further  appeared  that  the  German- American  sharp- 
shooting  soriety,  of  which  the  father  was  a  member,  paid 
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for  his  burial,  and  passed  a  resolution  requesting  the 
Surrogate  to  appoint  Burmester  goardian  of  the  infant, 
and  declaring  he  was  a  competent  and  upright  man, 
which  was  established  by  the  testimony  of  several  repu- 
table witnesses  ;  that  the  mother  of  the  child  was  engaged 
in  keeping  a  concert  saloon  in  the  Bowery,  the  resort  of 
disreputable  characters,  and  where  several  girls  of  doubt- 
ful reputation  served  the  customers,  and  that  the  hus- 
band, about  the  time  he  separated  from  her,  accused  her 
of  going  to  Philadelphia  with  a  strange  man,  whom  she 
swindled ;  and  a  witness  testified  that  she  had  so  gone, 
and  on  being  reproached  therefor,  answered  that  it  was 
nobody's  business,  and  that  afterwards  her  husband  left 
her.  The  mother,  however,  testified  that  she  did  not 
keep  the  concert  saloon  mentioned,  but  a  lager  beer 
saloon,  and  that  she  worked  several  years  ago,  with  ^the 
knowledge  of  her  husband,  in  a  concert  saloon  ;  that 
she  was  not  living  with  a  man,  as  stated  by  the  minor, 
and  that  she  did  not  have  women  waiters  in  her  saloon  ; 
but  she  did  not  deny  that  she  went  to  Philadelphia  with 
another  man,  and  was  gone  several  days,  and  that  that 
was  the  occasion  of  her  husband  leaving  her ;  and  the 
evidence  proved  that  she  was  engaged  in  a  disi'epu table 
business,  and  kept  a  disreputable  house. 

Alfred  Stecklbr,  for  petUion&r  Bunnester. 

The  Subbogate. — It  is  obvious  that  the  mother, 
being  a  suitable  person,  able  to  maintain  and  educate 
her  minor  child,  on  the  death  of  the  father,  is  entitled 
to  the  guardianship  of  the  minor,  for  the  reason  that  the 
law  presumes  that  she  has  such  an  affection  for,  and 
interest  in,  her  child,  as  would  prompt  her  to  the  best 
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care  for  its  welfare ;  but  that  presamption  seems  to  be 
entirely  overcome  in  this  case. 

I  am  aware  that  to  discriminate  against  a  parent,  in 
the  appointment  of  a  guardian  for  a  minor,  is  the  exer- 
cise of  a  very  delicate  and  high  prerogative  on  the  part 
of  a  judicial  officer,  and  yet  it  is  the  performance  of  a 
very  obvious  duty,  where  it  is  apparent  that  the  welfaiv? 
of  the  minor  will  be  thus  best  subsei-ved. 

It  is  also  a  most  distasteful  necessity  to  find  a  mother 
unworthy  of  the  nurture  and  education  of  her  child ;  but 
after  a  careful  consideration  of  the  testimony  in  this 
matter,  it  would,  in  my  opinion,  be  a  most  reprehensible 
disregard  of  the  true  interests  of  this  minor  to  confide 
his  maintenance  and  culture  to  such  a  mother,  and  to 
the  evil  and  contaminating  influences  of  her  immoral 
example  and  vicious  surroundings,  compared  with  which, 
complete  orphanage  and  dependence  upon  the  so-called 
*'cold  charities  of  the  world  "  would  seem  to  be  a  most 
welcome  deliverance.  But  in  this  case,  fortunately,  the 
father  seems  to  have  appreciated  the  danger  likely  to 
befall  his  child,  and  to  have  intrusted  his  care  to  an 
industrious,  worthy,  kind-hearted  citizen  and  friend, 
who  seems,  thus  far,  wisely  and  considerately  to  have 
performed  the  duty  and  the  kindly  offices  of  a  worthy 
guardian,  and  who  has  manifested  his  respect  for  the 
wishes  of  his  deceased  friend,  in  sheltering  and  prot^ect- 
ing  his  helpless  offspring,  and  who  now  generously  offers 
to  assume  the  legal  obligation  of  guardian,  prudently  to 
administer  the  bounty  of  a  praiseworthy  charity,  pro- 
vided by  the  fatlier  for  the  benefit  of  his  son. 

In  Bennett  v.  Byrne  (2  Barb.  Ch.,  216),  and  Underbill 
V,  Dennis  (9  Palge^  202),  it  is  held  that  the  declared 
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wishes  of  the  deceased  parents  of  an  infant,  in  respect 
to  the  manner  in  which  he  shonld  be  brought  up,  and  to 
whose  care  he  should  be  comraitted  during  his  infancy, 
are  entitled  to  niuch  weight,  in  deciding  upon  the  claims 
of  the  different  relatives  to  the  guardianship  of  the  in- 
fant ;  and  while  I  should  pay  but  little  regard  to  such  an 
expression  by  the  father,  as  against  the  lawful  claims  of 
the  mother,  unless  the  father's  wish  took  the  form  of  a 
testamentary  disposition  of  the  infant,  yet  in  a  case 
where  the  mother  appears  to  be  unfit  for  the  oflBoe,  I  am 
of  the  opinion  that  this  court  may,  with  great  propriety, 
give  special  weight  to  the  expressed  wishes  and  acts  of 
the  deceased  father,  in  respect  to  the  custody  and  sup- 
port of  his  infant  son,  especially  as  all  the  evidence 
shows  that  the  choice  of  the  father  was  wisely  and  pru- 
dently made. 

I  am,  therefore,  of  the  opinion  that  the  petition  for 
letters  of  guardianship  by  Charles  Burmester  should  be 
granted,  and  letters  issued  to  him,  according  to  the 
prayer  of  his  petition,  on  his  giving  the  usual  bond  in 
the  sum  of  $3,000,  and  that  the  i>etition  of  the  mother 
should  be  dismissed. 

Ordered  accordingly. 
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New  York    County. — Hour.  D.  C.  CALVE&f,    SuBBoaAis, — 

September,  1881. 

R0O8EVKLT  V.   R0O8EVELT.* 

In  the  matter  of  the  final  accounti7iff  of  James  A. 
Roosevelt,  sole  surmmng  exeeiUor^  etc.y  ^  James  I. 
Roosevelt,  deceased. 

Tbc  testator,  at  his  death,  owned  a  judgment  of  foreclosure,  for  more  than 
$8,000,  and  a  mortgage,  on  which  $5,700  was  due.  On  a  sale,  under 
the  judgment,  the  executor  bid  in  the  premises,  and  afterwids  sold 
ihcm  for  $7,500,  and,  on  foreclosure  of  the  mortgage,  he  received,  as 
net  proceeds  of  sale,  $6,100.  Upon  a  question  between  life-tenant  and 
remaindcr-num,  interested  under  the  wlLl  in  these  funds,  as  to  the 
proper  apportionment,  and  the  rate  of  interest  to  be  employed  in  the 
calculation, — Held, 

1.  That,  in  the  absence  of  any  rule  in  this  country  as  to  interest  rate,  five 

per  cent,  should  be  adopted,  in  analogy  to  the  English  rule  of  three 
per  cent. 

2.  That  a  principal  sum,  which,  with  interest  from  the  testator's  death  to 

date  of  realization,  would  produce  the  amount  realized,  should  be  car- 
ried to  capital  account,  and  the  residue  to  income. 

Motion  to  confirm  reieree's  report  on  final  accounting 
of  executor ;  opposed  by  Charles  T.  Roosevelt,  a  son  of 
testator,  and  a  tenant  for  life  under  his  will. 

The  contestant's  exceptions  raised  the  questions  upon 
what  principle  certain  amounts,  recjeived  by  the  executor 
upon  two  of  the  securities  held  by  him,  should  be  ap- 
portioned as  between  a  life  tenant  and  remainder-man, 
or  the  capital  and  income  of  the  estate  ;  and  on  what  rate 
of  interest  the  calculation  should  be  based. 

One  of  the  assets  referred  to  was  a  judgment  of  fore- 
closure and  sale,  known  as  the  Tilton  judgment,  on  which 

^  See  Scovel  v.  Roosevelt,  ante,  p.  131. 
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there  was  due  the  testator,  at  the  time  of  his  death, 
April  5,  1875,  the  sum  of  $8,595.22.  On  foreclosure,  the 
executor  bid  in  the  premises,  and  subsequently,  on 
March  19,  1878,  sold  them,  realizing  a  net  amount  of 
87,530.15,  which  he  carried  to  the  account  of  principal, 
the  life  tenants  receiving  no  income  until  the  receii)t  of 
the  proceeds  of  the  sale, — nearly  three  years.  .The  other 
asset  was  the  bond  and  mortgage  of  one  Juliana  Gard- 
ner, on  which  there  was  due,  at  the  testator's  death, 
$5,711.66.  On  foreclosure,  the  executor  received,  on  Feb- 
ruary 20, 1878,  as  net  proceeds,  the  sura  of  $6,147.91,  of 
which  $5,711.66,  being  the  amount  due  thereon  at  testa- 
tor's death,  was  carried  to  capital  account,  and  $486.25, 
the  surplus  over  the  amount  then  due,  to  income  account. 

The  referee  reported  that  the  amounts  so  received 
should  be  apportioned,  as  between  capital  and  income, 
according  to  the  following  rule :  "  A  principal  sum  is  to  ^ 
be  ascertained  by  computation,  which  would  produce, 
with  interest  at  the  rate  of  five  per  cent.,  from  the  death 
of  the  testator,  down  to  the  time  the  proceeds  were  actu- 
ally received,  the  amount  so  received,  and  such  principal 
sum  is  to  be  earned  to  capital  account,  and  the  residue, 
being  the  five  per  cent,  interest,  to  the  account  of  in- 
come ;"  that,  as  to  the  Til  ton  judgment,  according  to 
such  apportionment,  of  the  said  sum  of  $7,530.15,  there 
should  be  carried  to  capital  account  the  sum  of  $6,560.68, 
and  to  account  of  income  $969.47 ;  and  that,  as  to  the 
Gardner  mortgage,  of  the  said  sum  of  $6,147.91  there 
should  be  carried  to  capital  account  the  sum  of  $5,376.22, 
and  to  the  account  of  income  the  sum  of  $772.69. 

To  this  rule,  and  said  rate  of  interest,  the  contestant 
excepted,  claiming  that,  as  to  the  rate  of  interest,  the  ref- 
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eree  should  have  adopted  seven  per  ceat.  to  January  1, 
1880,  and  six  per  cent,  from  that  date  to  the  dat43  of  ac- 
counting. 

Dk  Wit,  Lockman  &  Kip,  for  executor, 
KuBZMAN  &  YKAMAV^for  exceptant. 

The  Surrogate. — The  natural  first  impression,  in 
considering  this  case,  was  to  ascertain  the  amount  of  loss 
of  principal  and  of  interest,  by  a  computation  of  intei-est 
upon  the  amount  due  to  the  decedent  at  his  death  upon 
the  respective  obligations  referred  to,  deduct  the  amount 
realized  from  the  principal  and  interest  thus  computed, 
and  charge  to  the  respective  beneficiaries  the  amount  of 
the  loss,  in  proportion  to  their  interests,  respectively,  so 
ascert^ned.  But  a  moment^s  reflection  showed  that 
that  was  an  erroneous  basis,  for  the  reason  that  the 
amount  due  at  the  death  was  not  realized,  and  therefore 
was  not  a  proper  statement  of  the  remainder- man's  inter- 
est. Hence,  it  becomes  necessary  to  adopt  some  rule,  by 
which  it  can  be  ascertained  what  the  equitable  propor- 
tion of  the  loss  sustained  is.  The  rule  in  England,  stated 
in  Cox  V.  Cox  {L.  JR,^  8  Bq.  Cas.y  343),  and  adopted  by 
the  referee,  which  rule,  it  is  supposed,  was  evolved  from 
the  necessity  of  the  case,  seems  to  be  the  only  one  by 
which  to  ax)i)i^oximate  the  relative  liability  of  the  life 
tenant  and  remainder-man,  to  sustain  the  loss.  In  tliat 
case,  the  vice-chancellor  computed  the  interest,  in  ascer- 
taining the  principal,  at  four  per  cent.,  the  current  mte  in 
England  then  being  five  per  cent. 

Th«  only  other  question  which  seems  necessary  to  be 
discussed  is,  what  should  be  the  rate  of  interest  computa- 
tion, in  the  effort  to  ascertain  the  remainder-man's  inter- 
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est  in  the  fund  realized.  The  rale  adopted  in  .William- 
son V.  Williamson  (6  Paig^j  298),  was  to  make  the  com- 
patatioQ  at  five  per  cent.,  in  analogy  to  the  rule  in  Eng- 
land of  three  per  cent.,  in  cases  between  legatees  for  life 
and  remainder-men,  so  as  to  apportion  the  capital  and 
income  between  them,  although  the  reason  for  this 
reduction  is  not  stated.  It  is  supposed  to  be  based  upon 
the  fact  that  suitable  investments  cannot  be  always 
promptly  made,  at  the  highest  legal  rate  of  interest,  and 
that  it  would  be  unjust  to  the  remainder-man  to  adopt 
the  highest  rate  in  such  computation.  In  the  absence  of 
any  rule  upon  the  subject  in  this  country,  and  respecting 
the  authority  of  the  English  vice-chancellor,  and  the 
experience  and  learning  of  the  referee,  and  regarding  the 
rule  adox>ted  as  consonant  with  the  principles  of  equity, 
I  am  of  the  opinion  that  the  report  of  the  referee  should 
be  confirmed  and  the  exceptions  overruled. 

Ordered  accordingly. 


New  York  Coumtt. — ^Hon.   D.  C.  CALVIN,  Subbogate.— 

October,  1881. 

Leidenthal  v.  Cobbell. 

In  the  matter  of  the  final  accounting  qf  Fbedebick 
Cobbell  and  Juliakna  Cobbell,  administrator 
and  administratrix^  eto.j  qf  Fbedbbiok  Cobbell, 
deceased. 

The  widow  of  decedent  received,  from  benevolent  societies  of  which  he 
was  a  member,  certain  sams,  the  intended  disposition  of  which  was 
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indicated  by  their  respective  by-la'ws,  etc..  as  follows:  (1)  from  the 
death  aid  fund  of  Battery  B,  $150,  *'  to  be  paid,  on  the  death  of  a 
member,  to  the  legal  relalives;"  (2)  from  Qermania  Lodge,  $100,  "a 
funeral  money,  to  be  paid,  on  the  death  of  a  brother,  to  his  widow, 
children,  survivors,  administrators,  heirs  or  such  others  as  shall  lie 
entitled  thereto;"  (3)  from  Central  Aid  Association,  $300,  "to  be  le- 
coJved,  ou  the  death  of  a  member,  by  those  entitled  to  inherit,  either 
under  the  will  or  b}*^  blood  relationship  (or  the  surplus,  where  the  asso- 
ciiition  has  paid  the  funeral  expenses);"  (4)  from  Mount  Horeb  Cauip, 
$100,  **to  defray  the  funeral  expenses."  The  widow,  also  the  admin- 
istratrix, on  her  accounting,  charged  the  estate  with  $218.10,  the  funeral 
expenses,  but  credited  it  with  none  of  these  sums. 
Ilddt  that  the  manifest  purpose  of  the  last  three  donations  was  to  defray  the 
funeral  expenses,  and  that  the  widow,  having  received  more  than  the 
amount  of  those  expenses,  could  not  charge  the  same  against  the  es- 
tate; but  that  the  excess,  beyond  those  expenses,  did  not  belong  to  the 
estate  of  decedent,  and  the  personal  representatives  were  not  accoun^ 
able,  in  the  surrogate's  court,  therefor. 

Motion  to  coutirin  referee's  report  on  administrators 
final  accounting ;  opposed  by  Louisa  Leidenthal,  and 
others,  children  of  decedent. 

The  only  questions  submitted  for  determination  were 
as  to  the  disposition  of  the  various  sums  received  by  the 
widow  of  decedent,  from  benevolent  societies  of  which 
the  decedent  was  a  member.  She  received  from  the 
death  aid  fund  of  ''Battery  B,'-  $150;  from  Ger mania 
Lodge,  No.  13,  $100 ;  from  the  Central  Aid  Association 
of  I.  O.  O.  P.,  $200;  from  Mount  Horeb  Camp,  $100  :— in 
all,  $550.  Further  facts  sufficiently  api)ear  in  the 
oi:)inion. 

M.  C.  QtBO^,for  adminiiPratan, 
E,  P.  ScHBLL,  /or  dt^edoTB, 

The  Surrogate.— As  to  the  $160,  received  by  the 
widow  as  the  death  aid  fund  of  Battery  B,  article  6  pro- 
vides that,  on  the  death  of  a  member,  there  shall  be  paid 
to  the  legal  relatives  the  sum  of  $150.     It  is  clear  to  my 
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nand  that  this  f  and  did  not  belong  to  decedent  or  his 
estate,  and  that  the  administrators,  who  are  the  admin- 
istrators of  the  goods,  chattels  and  credits  of  the  decedent 
only,  received  the  fund  not  as  administrators,  but  for  the 
l)enefit  of  the  legal  relatives  of  the  decedent,  and  are 
therefore  not  accountable  in  this  court  therefor.  It  is 
probable  that  the  term,  legal  relatives,  should  be  held  to 
mean  widow  and  next  of  kin,  but  it  seems  to  me  too 
clear  for  argument  that  this  c\)urt's  jurisdiction  over  an 
acconnting  is  with  the  representatives  of  the  estate  of  a 
deceased  person,  in  respect  to  such  estate.  Hence,  the 
accounting  administrators  cannot  be  required  to  account 
in  this  proceeding  for  the  $150,  so  received. 

As  to  the  $100,  received  from  Gennania  Lodge,  No. 
13,  the  report  of  the  referee  finds  that  the  widow  received 
it,  but  that  she  has  given  no  credit  for  it,  though  she  has 
charged  the  estate  with  the  payment  of  $218.10  for 
funeral  expenses.  By  the  by-laws,  it  is  provided  that, 
on  the  death  of  a  brother,  there  shall  be  paid  to  his 
widow,  children,  survivors,  administrators,  heirs  or  such 
others  as  shall  be  entitled  thereto,  a  funeral  money  of 
1100.  Having  received  this  money  and  charged  the 
estate  with  funeral  expenses,  I  am  of  the  opinion  that 
her  charge  for  funeral  expenses  should  be  reduced  $100, 
or,  what  will  practically  produce  the  same  result,  that 
she  should  be  charged  with  the  $100. 

As  to  the  $100,  received  from  Mount  Horeb  Camp,  the 
by-laws  provide  that  the  widow  or  adult  heirs  of  a  de- 
ceased member  shall  be  paid  $100,  to  defray  the  funeral 
expenses.  The  widow,  having  received  this  fund,  should 
have  devoted  the  same  to  that  purpose,  instead  of  using 
the  funds  of  the  estate  therefor.    Her  charge  for  funeral 
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expenses  should  be  reduced  by  that  amoant,  or  she 
charged  therewith  as  assets  on  hand. 

As  to  the  $200,  received  from  the  Central  Aid  Asso- 
riation,  the  constitution  provides  that  those  entitled  to 
i  nherit,  either  under  a  will,  or  by  blood  relationship, 
shall  receive  $200  on  the  death  of  a  member,  and,  in  case 
the  funeral  expenses  have  been  defrayed  by  the  associa- 
tion, the  surplus  remaining.  The  term,  blood  relationship, 
doubtless  refers  to  next  of  kin,  including  the  widow,  and 
the  provision  just  referred  to  is  the  only  one  of  the  lat- 
ter three  that  indicates  that  the  survivors  are  to- have  any 
right  in  the  fnnd,  except  for  funeral  expenses.  I  am 
therefore  of  the  opinion  that,  as  to  the  balance  of  the 
charge  for  funeral  expenses,  they  are  properly  covered 
by  the  $200,  and  that  it  was,  therefore,  the  duty  of  the 
administrator  to  have  paid  the  fall  funeral  exi>enses  out 
of  the  funds  received  for  the  purpose,  and,  as  to  the  bal- 
ance of  this  $200,  it  is  not  property  of  the  estate,  and  the 
administrators  cannot  be  required  to  account  therefor  in 
this  proceeding,  for  the  reasons  stated  respecting  the 
sum  received  from  the  death  aid  fund  of  Battery  B. 


Ordered  accordingly. 
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Nbw  York  Coxtnty.— Hon.  D.  0.   CALVIN,  Subbogatb. — 

October,  1881. 

Hewitt  v.  Hewitt.* 

In  the  maiter  of  the  probate  of  a  paper  propounded  as 
the  last  will  of  Edward  Hewitt,  deceased. 

The  instrument  propounded  as  decedent's  will  was  an  irregular  piece  of 
coarse  brown  paper,  measuring  ten  by  seven  inches,  written  partly 
with  a  blue,  and  partly  with  a  black  pencil.  Upon  the  first  page  was 
a  disposing  clause,  followed,  at  the  foot,  by  the  names  of  two  wit- 
nesses. The  pap)cr  appeared  then  to  have  been  folded  side  wise,  thus 
forming  a  second  page,  upon  which  were  written,  in  the  order  given, 
the  names  of  the  same  t-^'o  witnesses,  another  disposing  clause,  the 
decedent's  signature,  a  statement  of  a  reason  for  the  dispositions,  and 
the  decedent's  signature,  again.  The  names  of  the  witnesses  could  not 
be  made  to  appear  as  subscribed  at  the  end  of  the  will,  by  any  system 
of  folding. 

Hdd,  that  the  instrument  should  be  refused  probate,  on  Inspection,  on  the 
ground  that  the  attesting  witnesses  did  not  sign  their  names  at  the  end 
thereof. 

Where  a  fatal  defect  is  patent  upon  the  face  of  a  paper,  offered  for  probate 
as  a  last  will,  it  may  be  rejected  without  entering  upon  formal  proof. 

The  words  "  at  the  end  of  the  will,"  in  2  R,  S„  63,  §  40,  subd.  4,  relating 
to  the  signatures  of  attesting  witnesses  to  a  will,  refer  to  place,  and  not 
to  time. 

The  requirement  of  the  statute,  that  the  witnesses  shall  .sign,  <U  the  end  of 
Uie  wiU,  is  as  obligatory  as  the  corresponding  provision  relating  to  sub- 
scription by  the  testator. 

The  doctrine  that  one  requirement  may  be  so  complied  with,  as  to  include 
compliance  with  another,  has  no  application  to  such  a  case. 

Hitchcock  «.  Thompson,  6  Hun,  279, — doubted. 

Application  for  the  probate  of  a  will,  by  Thomas 
Hewitt,  a  legatee  therein  named ;  opposed  by  Minnie 
Hewitt,  widow  of  decedent.  The  document  propounded 
was  a  coarse  piece  of  brown  paper,  of  irregular  shape  and 

*  Subsequently  affirmed,  at  general  term,  on  the  Surrogate's  opinion. 
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jagged  edges,  about  ten  inches  long  and  seven  br():id, 
written  partly  with  a  blue,  and  partly  with  a  black,  pen- 
cil, claimed  to  be  in  the  handwriting  of  the  decedent,  and 
reading  thus : 

''  I,  Edw.  Hewitt  bequest  to  my  Brother  Thomas  H  of 
all  Patents,  the  other  half  to  go  to  my  two  children  Jessie 
and  Harry  Hewitt,  to'-  (the/oregoing  in  blt^e pencil^  tite 
rest  in  hlack^  as  follows :)  **  be  held  in  trust  of  Mr.  Hake 
until  my  children  is  of  age. 

Mary  Hewitt,  witness, 
Th.  Casselmann,  witness/' 

Here  ended  the  first  page,  when  the  paper  appeared 
to  have  been  turned  over  sidewise,  and  at  the  top  ap- 
peared*'Mary  Hewitt,  witness.  Th.  Casselmann,  wit- 
ness." Under  these  names,  was  drawn  a  pencil  line,  after 
which  was  written  the  following : 

''My  other  patents  which  I  have  applied  for  to  go 
to  my  brother  Thomas  Hewitt. 

Edw.  Hewitt." 

(Then  follows :)  "  my  reason  for  doing  this  is  my  wife  has 
been  false  to  me  &  Broke  my  heart  by  not  doing  right. 

Edw.  Hewitt." 

The  names  ot  the  witnesses  thus  appeared  to  be 
signed  twice,  once  at  the  bottom  of  the  first  page,  and 
again  at  the  top  of  the  second ;  but  in  each  instance,  be- 
tween the  provisions  disposing  of  decedent's  patents, 
one-half  to  his  brother,  and  one-half  in  trust  to  Mr.  Hake 
for  his  children,  and  the  disposition  of  his  patents  ap- 
plied for,  to  his  brother  Thomas. 
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The  names  of  the  witnesses  could  not  be  made  to  ap- 
pear to  have  been  subscribed  at  the  end  of  the  will, 
by  any  possible  system  of  folding.  Counsel  for  the 
contestant,  after  filing  objections  to  the  probate,  on 
the  ground,  among  others,  that  the  witnesses  did  not 
sign  their  names  at  the  end  of  the  will,  moved  that 
the  instrument  be  denied  probate  for  that  reason,  on  the 
inspection  of  the  paper. 

Proponent's  counsel  opposed  the  motion,  on  the 
ground  that  the  proponent  was  entitled  to  produce  and 
examine  his  witnesses,  in  order  to  enable  him  to  show  the 
circumstances  and  manner  of  execution,  and  the  time 
when  the  witnesses  signed,  and  urged  that  the  [Jace  of 
signature  was  immaterial,  if  it  should  appear  that  they 
signed  after  the  will  had  been  completely  drawn  and 
the  decedent  had  subscribed  the  same. 

J.  K.  Furlong,  for  proponent 

Ten  Etck  &  RsinNoroN^/^r  contestant. 

The  Surbooate. — As  there  is  no  question  of  the' 
identity  of  the  instrument  propounded,  I  am  of  the 
opinion  that,  if  there  is  a  fatal  defect,  patent  upon  the 
paper,  which  cannot  be  cured  by  averment  or  proof,  the 
court  is  not  required  to  enter  upon  a  foi-mal  proof  of  the 
instrument,  but  should  reject  it  at  once ;  otherwise  an 
instrument  without  witnesses,  or  with  but  one,  or  which 
had  not  been  subscribed  by  the  decedent,  might  engage 
the  valuable  time  of  the  court,  in  order  to  enable  the 
parties  to  prove  what  is  patent  upon  the  face  of  the  in- 
strument. 

This  brings  me  to  the  inquiry  whether  the  fourth  re- 
quirement of  8  H.  8.^  63,  §  38  (6  ed.),  that  there  shall  be 

Vol.  v.— 18 
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at  least  two  attesting  witnesses,  each  of  whom  shall  sign 
his  name  as  a  witness  at  the  end  of  the  will,  can  be  dis- 
pensed with.  The  proponent's  counsel  cites  the  case  of 
Hitchcock  V.  Thompson  (6  Hun^  279),  which  held  that  a 
will  drawn  upon  one  sheet  of  paper,  fastened  together  at 
the  end,  only  the  first  and  third  pages  being  written  on, 
the  second  page  being  left  blank,  signed  by  the  testator 
at  the  bottom  of  the  third  page  or  end  of  the  will,  the 
attestation  clause  being  placed  at  the  top  of  the  second 
page,  signed  by  the  witnesses,  was  properly  executed,  and 
should  have  been  admitted.  Judge  Barnard,  in  giving 
the  opinion  of  the  court,  said  it  was  a  mere  question  of  fold- 
ing the  paper  ;  that  there  was  no  fraud  ;  that  the  will  was, 
in  point  of  fact,  attested  after  its  execution  by  the  testa- 
tor, at  the  end  of  the  will.  The  attestation  of  the  wit- 
nesses was  not  at  the  end  of  the  will,  and  there  was  no 
process  of  folding  by  which  the  attestation  could  be 
brought  at  the  end  of  the  will.  But,  on  the  contrary, 
whatever  mode  of  folding  might  have  been  adopted,  the 
attestation  would  invariably  appear  to  be  between  the 
first  and  the  second  page  of  the  written  will,  and  not  at 
the  end  of  the  will,  unless  the  learned  judge  intended  to 
interpret  the  end  of  the  will  as  expressive  of  the  time 
when  it  was  attested,  which  is  inconceivable. 

I  see  no  reason  suggested  by  the  statute,  why  the 
requirement,  that  the  subscribing  witnesses  shall  sign 
their  names  at  the  end  of  the  will,  is  less  obligatory  than 
that  requiring  the  testator  to  subscribe  at  the  end  of  the 
will.  Although  it  is  possible  to  suppose  that  the  omis- 
sion in  the  first  might  afford  greater  opportunities  for 
fraud  than  the  other,  for  if  the  signature  were  at  the  top 
or  in   the  middle  of  the  instrument,  there  would  be 
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afforded  a  greater  opportunity  for  the  fraudulent  inser- 
tion of  other  provisions  not  known  to  the  testator. 

But  the  court  has  no  right  to  assume  that  the  one 
requirement  is  less  obligatory  than  the  other,  or  the 
omission  of  it  less  fatal  to  the  legality  of  the  instrument, 
nnd  in  that  case  it  is  clear  that  the  witnesses  had  no  idea 
what  they  were  to  attest,  for  they  appear  to  have  sub- 
scribed the  first  page  of  the  instrument,  without  any 
subscription  of  it  by  the  decedent,  and  the  signatures,  as 
made,  afford  no  evidence  that  they  were  not  made  before 
the  writing  of  that  portion  of  the  will  written  on  the 
second  page,  and  do  not  appear  to  have  been  made  with 
any  reference  to  the  decedent's  signature. 

Suppose  the  subscribing  witnesses  were  both  deceased, 
and  an  effort  were  made  to  prove  the  will  by  proving  the 
signatures  of  the  subscribing  witnesses  and  the  dece- 
dent,— in  the  absence  of  an  attestation  clause,  there 
would  seem  to  be  no  ground  for  presuming  that  their 
signatures  were  made  after  the  will  was  executed  by  the 
decedent.  If  such  a  signing  can  be  held  a  compliance 
with  the  statute,  then  a  signing  by  the  witnesses,  at  the 
top  or  on  the  margin,  or  intermediate  two  clauses  of  the 
instrument,  would  be  sufficient. 

In  Sisters  of  Charity  v.  Kelly  (67  N.  Z,  409),  it  was 
held  that  the  expression  in  the  statute,  *'at  the  end  of 
the  will"  meant  the  end  of  the  instrument  as  a  com- 
pleted whole,  and  where  the  name  was  written  in  the 
body  of  the  instrument,  with  any  material  portion  fol- 
lowing the  signature,  it  was  not  properly  subscribed. 
In  that  case,  the  testator's  name  appeared  in  the  middle 
of  the  clause  appointing  the  executors. 

In  Baskin  v.  Baskin  (36  N.    F.,  416),  Mr.   Justice 
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Pabkee,  after  stating  the  four  reqairements  of  the  stat- 
ute for  the  due  execution  of  a  last  will  and  testament, 
says  that  none  of  these  requisites  can  be  dispensed 
with,  and  without  a  substantial  compliance  with  them 
all,  the  will  cannot  be  admitted  to  probate. 

In  Remsen  v.  Brinckerhoff  (26  Wend.^  331),  Chief 
Justice  Nelson,  after  stating  the  four  requisites,  says 
that  it  is  obvious  that  any  one  of  these  four  requisites, 
in  contemplation  of  the  statute,  is  to  be  deemed  as 
essential  as  another ;  that  there  must  be  a  concurrence 
of  all,  to  give  validity  to  the  act ;  and  that  the  omission 
of  either  is  fatal. 

In  M'Guire  v.  Kerr  (2  Bradf.,  244),  it  was  held  that 
the  statute,  requiring  a  will  to  be  signed  by  the  testator 
and  the  witnesses  at  the  end,  demanded  that  they  should 
agree  as  to  what  the  end  of  the  will  was,  and  the  will 
was  rejected  because  the  testatrix  signed  in  one  place, 
after  which  executors  were  appointed  by  a  clause  to 
which  the  names  of  the  witnesses  were  signed;  after 
which  another  provision  was  written,  to  which  the  testa- 
trix put  her  name,  the  witnesses  and  testatrix  in  no  in- 
stance coinciding  as  to  where  the  end  of  the  will  was. 

Judge  Bradford  says  that  the  testator  and  the  wit- 
nesses must  all  unite  in  authenticating  the  instrument 
at  its  point  of  completion. 

In  Lewis  r.  Lewis  (11  N.  F.,  220),  Mr.  Justice  Allen 
says  that  the  legislature  have  made  four  things  essential 
to  the  proper  execution  and  attestation  of  a  will,  and  a 
want  of  conformity  to  any  of  the  requisites  will  invali- 
date the  instrument  as  a  testament. 

It  is  true  that,  in  the  case  of  Baskin  n,  Baskin,  above 
cited,   it  was  held  that   the  testator,  who  produced  a 
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paper  bearing  his  personal  signature,  declared  it  to  be 
his  last  will  and  fiestament,  and  requested  the  witnesses 
to  attest  it,  acknowledged  its  subscription  within  the 
meaning  of  the  statute,  upon  the  ground  that  the  pres- 
entaMon  of  the  paper  to  the  witnesses  for  attestation, 
nnd  publishing  it  so  subscribed  as  his  will,  was  an  une- 
quivocal acknowledgment  of  the  signature  thus  affixed, 
and  that  it  was  a  substantial  compliance  with  the  statute 
prescribing  the  formalities  to  be  observed  in  the  execu- 
tion of  wills.     See,  also,  Gilbert  v.. Knox  (52  N.  F.,  125). 

By  this  is  meant  that  if,  in  the  i)erformance  of  one 
requirement,  it  is  so  done  as  to  include  that  prescribed 
in  another,  it  is  substantial  «and  sufficient.  But  that 
doctrine  has  no  application  to  the  case  under  considera- 
tion. For  the  signing  by  the  witnesses,  at  the  end  of  the 
will,  is  an  independent  provision  which  is  not  aided  by 
the  i)erformance  of  all  the  other  requirements.  Neither 
the  signing  in  the  presence  of  the  witnesses  at  the  end  of 
the  will,  by  the  testator,  his  acknowledgment  of  his  sig- 
nature, his  publication  of  the  instrument  as  his  last  will 
and  testament,  bis  request  to  the  witnesses  to  sign,  nor 
their  signing  in  his  presence,  in  any  way  aids  in  a  com- 
pliance with  the  positive  requirement  that  they  shall 
sign  their  names  at  the  end  of  the  will. 

The  admission  of  the  will,  in  Hitchcock  v,  Thompson, 
above  cited,  may  perhaps  be  sustained,  though  this  will 
should  be  rejected,  because  the  cases  are  quite  dis- 
similar. But,  as  the  conclusion  which  I  have  reached  in 
this  case  may  seem  to  be  at  variance  with  the  reasoning 
of  the  learned  judge  in  that  case,  I  have  deemed  it 
proper  to  state  the  authorities  upon  which  the  conclusion 
is  based. 


278         CASES  IN  THE  SURROGATES'  COURTS. 

UICDARDS  V.  HOOUB. 


I  am  of  the  opinion  that  the  instrument  propounded 
should  be  rejected,  for  the  reason  that  the  attesting  wit- 
nesses did  not  sign  their  names  at  the  end  thereof. 

Decreed  accordingly. 


I  ^ >»  I 


New  York   County. — Hon.   D.   C.   CALVIN,  Subbogatx. — 

November,  1881. 

Richards  v.  Moore. 

In  the  matter  of  the  jprjohate  of  the  will  of  John  P. 

Moore,  deceased. 

The  testator,  by  the  first  clause  of  his  will,  directed  his  debts,  etc.,  to  be 
paid.  By  the  second,  he  gave  to  his  wife  the  net  income  of  all  his 
property,  for  life;  the  same,  after  her  death,  to  three  children,  in  equal 
shares,  for  life;  the  principal,  after  their  death,  to  grandchildren.  By 
the  third,  he  gave  certain  legacies,  payable  out  of  the  iucome.  By  tl)c 
fourth,  he  nominated  "irusreos"  to  carry  his  will  into  eflfeot,  without 
liability  to  give  security.  On  an  application  for  construction,  etc.,  of 
the  will,  us  respects  personal  property, — HM, 

.1.  That  so  much  of  the  second  claase  as  suspended  the  absolute  ownership 
of  property,  was  void,  under  \  R.  8.,  778,  §  1,  as  effecting  such  suspen- 
sion for  more  than  two  lives  in  being  at  the  testator's  dcnth. 

2.  That  fio  much  of  the  same  clause  as  bequeathed  income  to  the  wife  for 

life,  was  insoi)arable  from  the  illegal  portion,  and  fell  with  it;  not 
being  a  separate,  valid  trust,  nor  unessential  to  the  general  scheme  of 
the  will. 

3.  That  the  remainder  of  the  will,  including  the  bequests  contained  in  the 

third  clause,  was  valid ;  and  that,  in  other  respects,  the  decedent  died 
intestate. 

4.  That  the  language  of  the  will  showed  an  intent  to  confer,  upon  the  per- 

sons named  as  tmstces,  the  functions,  also,  of  executors,  and  that  the 
use  of  the  former  term,  only,  was  to  be  deemed  an  inadvertence. 
Van  Schuyver  e.  Mulford,  59  N,   T.,  426;  and  Manice  v,  Hanice,  48  Id., 
803,-  —distinguished. 

Application  for  a  determination  of  the  validity,  coa- 
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struction,  and  effect  of  the  disposition  of  decedent's 
personal  property,  as  contained  in  his  will,  propounded 
by  George  Gr.  Moore,  one  of  the  executors. 

The  first  clause  of  the  will  directed  the  payment  of 
debts  and  funeral  expenses.  The  second  was  as  follows : 
"I  give,  devise,  and  bequeath  to  my  beloved  wife,  Eliza 
Jane  Moore,  the  whole  of  the  income  that  may  be  received 
from  both  my  real  and  pei'sonal  property  of  everj'-  kind, 
and  direct  that  she  shall  pay,  or  cause  to  be  paid,  oat  of 
said  income,  all  taxes,  assessments  and  repairs  that  may 
be  necessary  to  keep  said  proi)erty  as  productive  as  pos- 
sible and  free  from  debt,  and  that  she  shall  have  the  use 
at  said  net  income  as  long  as  she  shall  live,  together  with 
the  use  of  my  dwelling-house  and  lot,  known  as  No.  124 
Madison  Avenue,  in  the  city  of  New  York,  together  with 
all  the  furniture,  silver  plate,  pictures,  books,  and  all 
articles  appertaining  to  my  dwelling-house,  for  and  dur- 
ing her  natural  life  ;  and  after  her  decease,  that  then 
said  house  shall  be  rented,  and  the  whole  of  the  income, 
after  deducting  all  taxes  and  assessments  and  repairs, 
and  any  other  expenses  that  may  be  necessary  to  secure 
said  net  income,  shall  be  divided,  share  and  share  alike, 
between  my  son,  Gteorge  G.  Moore,  and  my  daughters, 
Hannah  H.  Moore  and  Elizabeth  G.  Moore,  for  and  dur- 
ing their  natural  lives ;  and  after  their  decease,  then  the 
whole  of  the  property,  real  and  personal,  shall  be  divided, 
share  and  share  alike,  among  all  my  grandchildren  that 
may  then  be  living.'' 

By  the  third  clause,  decedent  gave  pecuniary  legacies 
to  each  of  his  grandchildren  ''in  lieu  of  sharing  in  the 
income,"  and  certain  other  pecuniary  legacies ;  all  pay- 
able ''  ont  of  the  income,  as  soon  as  may  be  convenient." 
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By  the  fourth  clause,  he  nominated  trustees  to  carry 
his  will  into  effect. 

John  P.  M.  Richai•cl^>,  one  of  the  next  of  kin,  and  the 
special  guardian  of  certain  infant  next  of  kin,  expressly 
put  in  issue  tlie  validity,  construction  and  effect  of  the 
disposition  of  the  personal  property  of  decedent  con- 
tained in  the  will,  pursuant  to  section  2624  of  the  Code. 

The  questions  for  consideration  were  whether  there 
was  an  unlawful  suspension  of  the  ownership  of  the  per- 
sonal property,  attempted  to  be  disposed  of  by  the  will, 
and  if  so,  what  was  the  effect  of  such  unlawful  suspension 
upon  the  other  provisions  of  the  will,  and  how  the  prop- 
erty thus  attempted  to  be  disposed  of  was  to  be  dis- 
tributed. 

IloB  &  31ACKLIN,  for  proponent, 
Forbes  &  Saoe,  for  J,  P.  M,  Bkhards, 
CHABLB8  J.  Bbbck,  foT  infant  legatees. 

The  Subrooate. — The  terms  of  the  will  are  somewhat 
peculiar  and  indefinite.  By  the  second  clause,  there  is  a 
bequest  to  the  widow  of  the  whole  income  of  the  personal 
I)roperty,  after  the  payment  of  debts  and  funeral 
expenses,  with  direction  that  she  pay  taxes,  etc.,  includ- 
ing the  use  of  furniture,  etc.,  and,  after  her  death,  the 
net  income  thereof  to  be  equally  divided  between  testa- 
tor's son  George,  and  his  two  daughters,  Hannah  and 
Elizabeth,  during  their  lives,  when  the  property  is  to  be 
divided  between  his  then  living  grandchildren. 

By  the  next  clause,  he  bequeaths  legacies  to  several 
of  his  grandchildren  named,  in  lieu  of  their  sharing  in 
the  income,  and  to  certain  other  legatees  named  ;  to  be 


NEW  YORK,  NOVEMBER,   1881.  2S1 

mCHARDB  V.  MOORR. 

paid  out  of  the  income,  as  soon  as  convenient ;  and  pro- 
vides that  if  any  of  liis  heirs,  entitled  to  any  portion  of 
his  property,  shall  attempt  to  break  his  will,  they  shall 
forfeit  all  claim  to  his  property,  except  $100  each. 

By  the  next  clause,  he  appoints  trustees  to  carry  into 
effect  the  will,  without  liability  to  give  security,  with 
power  to  appoint  their  successors,  who  shall  give 
security. 

It  is  clear  that  the  provision  for  the  payment  of  tbe 
income  to  the  widow  for  life,  then  to  the  son  and  two 
daught^s  named,  is  a  suspension  of  the  absolute  owner- 
ship of  personal  property,  for  more  than  two  lives  in 
being  at  the  death  of  the  testator,  and  is  obnoxious  to  2 
i?.  S.,  1167  [6  ed.],  §  1  (see  Amory  v.  Lord,  9  i\^.  F.,  403  ; 
Van  Schuyver  ?).  Mulford,  59  N.  Y.,  426  ;  Knox  v.  Jones, 
47  Jd.y  389  ;  Manice  v.  Manicei  43  Id,,  303).  Numerous 
other  authorities  might  be  cited,  but  the  unlawful  sus- 
pension seems  to  be  conceded  by  all  the  parties. 

The  next  and  more  diflScult  question  is,  whether  the 
bequest  of  the  income  to  the  wife  can  be  sustained  by  a 
severance  from  the  subsequent  unlawful  suspension,  on 
the  ground  either  that  it  does  not  come  within  the  pur- 
view of  2Ii.  S.,  1101  (6ed.),  §  14,  and  Id.,  1167,  §  2, 
because  not  a  future  estate,  or  that  it  is  severable,  and 
to  validate  it  would  not  interfere  with  the  general  scheme 
of  the  will. 

I  am  of  the  opinion  that  the  statute  applies  to  present 
as  well  as  future  estates  (Coster  t).  Lorillard,  14  Wend., 
265;  Thompson  .t).  Clendening,  1  Sandf.  Ch.,  387;  Yates 
V.  Yate^,  9  Barb.,  324 ;  Amory  v.  Lord,  above  cited). 
The  phrase  ''suspension  of  absolute  ownership,*'  used 
in  the   statute  in   relation    to   personal   property,    is 


282       CASES  IN  THE  SURROGATES'  COURTS. 

KICHABD8  «.  MOORE. 

synonymous  in  signification  with  *' suspension  of  the 
power  of  alienation"  (Emmons  v.  Cairns,  3  Barb.y  243; 
Morton  v.  Morton,  8  Id,,  18).  I  am  also  of  the  opinion 
that  the  bequest  to  the  widow  for  life  cannot  be  sustained 
for  two  reasons :  first,  because  it  constitutes  a  part  of  the 
same  trust  created  by  the  same  clause  of  the  will,  as  th(^ 
subsequently  conceded  void  trusts  (Knox  v.  Jones.  47 
N.  Y,y  389);  second,  because  it  cannot  be  brought  within 
the  case  of  Van  Schuyver  v,  Mulford,  as  a  separate  valid 
trust,  nor  of  Manice  v,  Manice,  as  not  essential  to  the 
testator's  general  scheme,  which  was  obviously  not  only 
to  provide  the  income  for  his  wife,  but  that  tlrat  should 
be  her  sole  interest  in  his  estate,  as  evidenced  by  the  fact 
that  all  the  rest  of  his  estate,  after  her  use  and  at  her 
death,  should  go  to  others.  And  to  hold  that  the  provis- 
ion in  her  behalf  is  valid,  'and  the  subsequent  provisions 
for  his  children  and  grandchildren,  as  life  tenants  and 
remainder- men,  are  void,  would  result  in  the  intestacy  of 
the  estate  so  attempted  to  be  disposed  of,  and  thereby 
materially  change  the  scheme,  of  the  will,  by  letting  in 
the  widow  to  claim  a  third  of  the  personal  estate  remain- 
ing after  the  payment  of  debts  and  valid  legacies  (see 
Sink  v.  Sink,  53  How.  Pr.,  400  ;  Edsall  v.  Waterbury,  2 
Red/.,  48). 

The  next  question  needing  consideration  is  whether  the 
other  provisions  of  the  will  may  stand,  and  what  will  be 
the  character  of  the  rights  of  the  trustees  named  in  the 
will. 

I  am  of  the  opinion  that  the  general  legacies  mentioned 
in  the  third  clause  of  the  will  are  valid,  and  that  the 
persons  named  as  trustees  in  the  fourth  clause  are  mado 
executors  as  well  as  trustees ;  that  naming  them  trustees 
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was  an  inadvertence ;  that  the  purpose  for  which  they 
are  appointed — "to  carry  into  effect  this  my  will,"  and 
providing  that  they  should  not  give  security,  indicate  an 
intention  to  confer  upon  them  the  functions  of  executors, 
for  the  first  provision  of  the  will  is  that  the  decedent's 
debts  and  funeral  expenses  shall  be  paid  as  soon  after 
his  decease  as  convenient,  which  are  duties  specially 
pertaining  to  the  office  of  executor  (1  Wms.  on  Ex^rs.^ 
196  ;  Redf.  Prac.  [2  ed.],  425 ;  Willard  on  Ex'rs.,  138  ; 
Wood  V.  Wood,  6  Paige^  596). 

The  result  of  the  best  consideration  I  have  been  able 
to  give  this  matter  is  that  the  will  in  question,  so  far  as 
it  attempts  to  dispose  of  the  income  of  the  personal 
estate  of  the  decedent  to  his  widow,  son  and  daughters 
for  life,  remainder  to  his  grandchildren,  is  void  ;  and 
that  the  remainder  of  the  will  should  be  held  valid,  the 
trust  to  be  executed  by  the  persons  named  as  executors 
and  trustees  ;  and  that,  as  to  the  balance  of  the  estate  so 
undisposed  of,  the  decedent  died  intestate. 

Decreed  accordingly. 
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Nbw  YofiK  County. — Hon.    D.    C.   CALVIN,   Subrogatk. — 

November,  1881. 

Dickie  v.  Vak  Vleck. 

In  the  matter  of  the  probate  of  the  will  qf  Patrick 

Dickie,  deceased. 

The  instrument  propounded  was  executed  in  1871.  A  week  or  two  before 
its  execution,  decedent  called  upon  the  lawyer  who  drew  the  will,  and 
who  knew  nothing  of  his  property,  his  family,  or  his  testamentary 
purpose;  gave  him  instructions,  with  intelligence  and  coherence,  as  to 
its  provisions;  made  an  appointment  for  an  interview  at  decedent's 
house,  which  was  had,  and  at  which  a  draft  of  the  will  was  left  for 
examination;  and  afterwards  came  to  the  office  of  the  drawer,  and  ex- 
ecuted it.  The  will,  itself,  evinced  an  intelligent  understanding  of  its 
terms,  on  the  part  of  decedent,  and  a  knowledge  of  the  claims  of  the  mem- 
bers of  his  family  upon  his  bounty;  but  the  testimony  was  conflicting  as 
to  his  conversation  and  conduct  before,  during  and  after  1871.  A  few 
weeks  after  the  execution,  he  wrote  a  letter  to  his  son  in  Europe,  for 
the  most  part  intelligent  and  coherent,  yet  containing  an  unreasonable 
and  unintdliglble  suggestion  upon  a  single  topic.  In  1870,  he  mani- 
fested certain  delusions,  which,  however,  it  appeared,  were  due  to  ill- 
ness, from  which  he  recovered.  In  1871  and  1872,  the  evidence  showed 
that  he  had  a  clear  understanding  of  the  character  and  value  of  his 
property,  as  exhibited  by  his  statements  to  his  agents,  em])loyed  to 
manage  the  same;  by  intelligent  accounts  kept  with  those  with  whom 
he  dealt;  by  employing  workmen  to  repair  his  houses,  and  paying  them 
according  to  contract,  and  in  other  ways.  In  1874,  he  was  adjudged  a 
lunatic.     He  died  in  1877,  aged  eighty-four  years. 

Held,  that,— even  conceding  that  decedent  was  of  impaired  mental  capadtj 
and  that,  therefore,  more  than  proof  of  formal  execution  was  necessary 
to  show  that  the  alleged  execution  was  his  intelligent  and  deliberate 
act, — s>uch  additional  proof  was  abundantly  furnished  by  the  evidence; 
tha^  upon  the  whole  case,  he  must  bo  deemed  to  have  been  of  sound 
mind  at  the  time  of  the  execution,  and  that  the  petition  for  probate 
should  be  granted. 

The  rule,  in  Delafield  r.  Parish,  25  N,  F.,  9, — concerning  the  burden  of 
proof  of  testamentary  capacity, — explained. 

Medical  experts  on  insanity, — reviewed. 

The  testator,  by  his  will,  gave  the  residue  of  his  estate,  after  payment  of 
debts  and  funeral  expenses,  to  the  executors,  in  trust,  to  pay  one-sixth 
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of  the  net  income,  quarterly,  to  each  of  six  descendants  for  life,  and, 
on  the  death  of  any  one  of  them,  to  transfer  his  share  absolutely  to  his 
issue,  or  in  default  of  issue,  to  the  survivors  and  their  representatives, 
equall}',  per  stirpes.    Held, 

1.  That  the  provision,  as  regarded  the  descendants,  was  equivalent  to  a 

gift  of  a  life  estate  to  each,  in  severalty,  and  that  there  was  no  suspen- 
sion of  the  absolute  ownership,  or  power  of  alienation,  of  any  share, 
longer  than  for  the  life  of  the  particular  beneficiary,  after  which,  by 
the  terms  of  the  will,  the  share  vested  absolutely. 

2.  That  this  result  was  not  affected  by  the  vesting  of  the  estate  in  trustees, 

for  the  purpose  of  receiving  and  paying  over  the  income,  the  suspen- 
sion being  the  same  as  if  the  gift  of  the  income  for  life  had  been 
directly  to  the  beneficiaries. 
Monarque  v,  Monarque,  80  N.  Y.  3^,—  compared. 

Application  for  the  probate  of  a  will,  by  Emma  D. 
Van  Vleck,  a  daughter  and  an  executrix,  etc.,  of  dece- 
dent, who  died  in  November,  1877,  aged  eighty-four 
years,  and  leaving  an  estate  of  over  $800,000. 

Objections  to  the  probate  were  filed  by  Edward  P. 
IMckie,  a  son  of  decedent,  and  others,  on  the  grounds 
that  the  instrument  propounded  was  not  the  la^t  will  and 
testament  of  decedent ;  that  he  was  not  of  sound  mind  ; 
that  he  did  not  acknowledge  the  same  or  declare  it  to  be 
his  last  will  and  testament ;  that  the  witnesses  did  not 
sign  at  decedent's  request ;  that  decedent  revoked  and 
annulled  the  same  ;  that  it  was  procured  by  undue  in- 
fluence ;  that  it  was  not  executed  in  manner  required  by 
law ;  and  that  the  trusts  and  powers  were  void  by  the 
laws  of  this  State.     Further  facts  appear  in  the  opinion. 

;lOBINBON  &  SCREBNER,  fOT  propOTient 

BoARPMAN  &  BoARDHAN,  far  Contestant  E,  P.  Dickie. 

The  Surrogate. — [After  a  review  of  all  the  testi- 
mony.]— ^The  first  question  to  be  considered  is  whether  the 
proof  of  the  factum  of  the'will  is  sufficient  to  justify  its 
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probate.  Defendant's  mental  capacity  being  established, 
the  contestants'  counsel  claims  that  there  is  not  sufficient 
evidence  to  satisfy  the  mind  of  the  court  that  the  paper 
propounded  really  represents  the  intention  of  the  testa- 
tor ;  and  in  this  connection,  the  facts  as  to  the  prepara- 
tion and  execution  of  the  instrument  should  be  stated. 
Mr.  Peckham  testified  to  the  due  and  formal  execution 
of  the  instrument  according  to  the  facts  stated  in  the  at- 
testation clause ;  that  a  week  or  two  before  its  execution, 
decedent,  being  an  entire  stranger  to  him,  called  upon 
him  to  draw  his  will,  and  that  he  then  received  in- 
structions from  him  as  to  its  provisions,  and  made  a 
memorandum  thereof,  and  then  made  an  appointment 
with  the  decedent  to  meet  him  at  his  house  ;  and  that, 
after  making  a  draft  of  the  instrument  from  the  in- 
structions, he  called  at  the  house  and  saw  decedent  and 
left  it  with  him  for  examination,  and  that  he  afterwards 
came  to  the  office  and  executed  it ;  that  decedent  gave* 
his  instructions  with  intelligence  and  coherence ;  there 
was  nothing  in  his  manner  to  attract  his  attention. 
Counsel  for  contestants  cites  the  case  of  Delafield  v.  Parish 
(25  JV.  Y.y  9),  as  authority  for  the  doctrine  that  the 
burden  of  proof,  that  the  decedent  had  testamentary  ca- 
pacity, is  upon  the  i^roponent,  which  is  undoubtedly 
true,  on  the  consideration  of  the  whole  testimony  in  the 
case ;  in  other  words,  that  the  court  must  be  satisfied 
tlirit  the  decedent  had  mental  capacity  at  the  time  of  the 
rxecution  of  the  instrument ;  but  a  careful  examination 
of  the  case  cited  does  not  warrant,  as  seems  to  be  sup- 
posed by  the  counsel,  the  doctrine  that  in  the  first  in- 
stance, as  a  part  of  the  factum  of  the  will,  it  is  incumbent 
upon  the  proponent  to  show  affirmatively  that  the  testa- 
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tor  is  of  sound  mind,  though  that  is  stated  in  the  oj^inion 
of  Da  VIES,  J. ;  but  at  page  97,  there  is  the  concurrence 
of  a  majority  of  the  court  to  the  statement  that  the  legal 
presumption  is  that  every  man  is  compos  merUiSj  and 
the  burden  of  proof  that  he  is  not  compos  mentis  rests 
on  the  party  who  alleges  that  an  unnatural  condition  of 
mind  existed  in  the  testator  ;  that  he  who  sets  up  no7i 
compos  mentis  must  prove  it ;  so  that  the  proof  was  amply 
sufficient  to  admit  the  will  to  probate  when  the  proponent 
rested  ;  and  any  question  of  doubt  as  to  mental  capacity, 
or  proof  that  the  decedent  did  not  intelligently  under- 
stand the  provisions  of  his  will,  are  matters  of  affirmative 
proof  by  contestants.  In  Oroft  v.  Day  (1  Curteis^  782), 
cited  by  contestants'  counsel,  the  fifth  codicil  was  re- 
jected, on  proof  that  the  decedent  was,  at  its  execution, 
of  fluctuating  capacity,  the  codicil  having  been  prepared 
by  a  solicitor  in  his  own  favor,  because  the  court  was  not 

• 

satisfied  that  decedent  understood  the  contents  of 
the  instrument,  and  intended  it  to  operate,  there  having 
been  no  instructions  given  by  the  testator  for  the  draw- 
ing of  the  instrument,  though  it  appeared  that  it  was 
read  to  decedent  before  execution.  The  affirmance  of 
this  case  {^  Moore,  P.  C,  (7.,  136),  needs  no  comment. 

In  Sankey  v,  Lilley  (I  Cartels^  397),  cited  by  the  same 
counsel,  the  will  was  rejected,  the  subscribing  witnesses 
only  being  examined,  where  the  decedent  was  of 
advanced  age  and  infirm,  Vhere  the  instrument  was 
drawn  from  the  instructions  of  the  executor,  none  having 
been  given  by  decedent,  she'  being  upward  of  eighty 
years  of  age,  very  infirm,  deaf,  almost  blind,  and  bed- 
ridden for  years. 

In  Ingram  v.  Wyatt  (1  Eagg.  Ecc.^  384),  it  was  held 
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that  mere  evidence  of  execution  by  a  pei-son  of  weak, 
inert  mind,  appointing  his  attorney,  the  agent,  sole 
executor  and  almost  universal  legatee  of  a  very  large 
property,  was  insufficient  without  proof  of  instructions, 
where  the  instructions  were  given  to  the  solicitor  in  the 
handwriting  of  the  executor's  father,  the  codicil  being 
prepared  exclusively  for  his  own  benefit  by  the  executor, 
in  whose  house  the  decedent  was  living  apart  from  his 
family,  and  <5ther  circumstances  strongly  inferring  fraud 
and  circumvention.  The  case  is  so  utterly  dissimilar  from 
the  one  under  consideration  that  it  is  difficult  to  under- 
stand why  it  should  have  been  cited. 

In  Mitchell  v.  Thomas  ((5  Moore,  P.  C.  C,  187),  the 
instrument  was  propounded  by  the  drawer  and  benefi- 
ciary, which  was  executed  when  decedent  was  of  doubt- 
ful capacity,  without  evidence  of  instructions  or  knowl- 
edge of  the  contents,  and  it  verified  the  bequests  of  the 
will  in  behalf  of  the  drawer,  and  was  executed  when  the 
testator  was  supposed  to  be  dying,  and  the  only  evidence 
as  to  the  knowledge  of  the  testator  in  that  enfeebled  con- 
dition was  that  the  codicil  was  presented  to  decedent 
while  in  bed  for  him  to  read ;  the  proof  was  not  sufficient 
to  enable  the  court  to  find  that  he  did  read  it,  much  less 
understand  it. 

The  case  of  Dumell  v.  Corfield  (1  Robertson  Ecc.^  51) 
does  not  materially  differ  from  those  already  cited,  and 
they  all  seem  to  be  cases  *where  no  instructions  were 
given  by  the  decedent  for  the  drawing  of  the  instnimenr, 
and  they  were  either  what  may  be  denominated  undati- 
f  ul  wills,  or  the  persons  drawing  them,  or  procuring  them 
to  be  drawn,  were  beneficiaries  thereunder. 

In  the  case  of  Horn  v,  Pullman  (72  N.  F.,  369),  the 
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decedent,  eighty-three  years  of  age,  of  impaired  mental 
and  physical  powers,  made  a  will,  leaving  the  bulk  of 
his  property  to  his  grandson,  excluding  his  children, 
differing  somewhat  from  former  wills ;  his  children  vis- 
ited him  seldom,  and  declined  to  have  him  live  with 
them,  which  he  complained  of,  although  their  relations 
were  friendly  ;  he  gave  instructions  for  the  will  without 
suggestions  from  others,  and  stated  the  reasons  for  the 
changes  he  desired  to  make ;  the  will  was  read  to  him 
after  being  drawn ;  he  pronounced  it  right  and  executed 
it,  and  it  was  admitted. 

In  RoUwagen  v.  KoUwagen  (63  iT.  T.,  604,  517), 
Earl,  J.,  says:  *'When  the  testator  executes  a  will  in 
the  mode  required  by  law,  the  fact  of  such  subscription 
and  execution  are  sufficient  proof  that  the  instrument 
speaks  his  language  and  expresses  his  will,  but  when  the 
testator  is  deaf,  dumb,  and  not  able  to  read  or  write  or 
speak,  something  more  is  demanded ;  there  must  be  then 
not  only  proof  of  the  factum  of  the  will,  but  also  that 
the  mind  of  the  testator  accompanied  the  act,  and  that 
the  instrument  executed  speaks  his  language,  and  really 
expresses  his  will." 

In  Weir  t).  Fitzgerald  (2  Bradf,^  42),  the  Surrogate 
says:  ''Something  more  is  necessary  to  establish  the 
validity  of  the  will  in  cases  where,  from  the  infirmity  of 
the  testator,  his  impaired  capacity  or  the  circumstances 
attending  the  transaction,  the  usual  inference  cannot  be 
drawn  from  the  mere  formal  execution.  Additional  evi- 
dence is,  ti^erefore,  required  that  the  testator's  mind 
accompanied  the  will,  that  he  knew  what  he  was  execut- 
ing, and  was  cognizant  of  the  provisions  of  the  will." 

In  this  case,  there  is  nothing  in  the  terms  of  the  will 
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to  make  it  undutiful,  for  though  the  contestant  Edward 
P.  Dickie  is  not  a  beneficiary,  yet  his  only  child,  a 
grandson  of  the  decedent,  is  given  precisely  the  same  as 
decedent's  children,  except  Edward,  who  therefore 
stands  in  his  father's  shoes  in  that  particular  ;  and  the 
fact  is  admitted  that  Edward  was  possessed  of  an  ample 
fortune.  Besides,  the  circumstances  under  which  the 
will  was  drawn  and  executed  raise  no  presumption  of 
fraud  or  imposition,  and  tHe  most  that  can  be  said  is 
that  decedent  was  of  impaired  mental  capacity,  and  that 
for  that  reason  the  court  should  require  something  more 
than  the  formal  execution  of  the  instrument  to  indicate 
that  the  will  was  the  deliberate,  intelligent  act  of  the 
decedent,  and  that  he  appreciated  its  terms. 

It  seems  to  me  that  this  additional  proof  is  abun- 
dantly furnished  by  the  fact  that  the  will,  as  to  its  pro- 
visions, was  dictated  by  decedent  to  a  strange  attorney, 
who  knew  nothing  of  his  property,  his  family,  or  other- 
wise of  his  testamentary  purpose ;  affording,  to  my  mind, 
much  stronger  proof  of  his  intelligent  volition,  than 
would  have  been  evinced  by  the  production  to  the  attor- 
ney of  written  instructions,  though  in  his  handwriting, 
for  those  may  have  been  the  result  of  suggestions  or 
dictation  of  interested  parties ;  indeed,  the  case,  to  my 
mind,  is  wholly  divested  of  any  suspicious  interference 
with  his  disposition,  and  leaves  no  doubt  in  my  mind 
that  the  will  was  his  deliberate  and  intelligent  act,  un- 
less the  testimony  shall  warrant  the  conclusion  that  he 
was  of  unsound  mind  at  the  time  of  execution.  I  am 
thus  brought  to  the  consideration  of  that  question,  in 
which  I  am  of  the  opinion  that  tlie  circumstances  of  the 
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dictation  and  execution  of  the  instrument  will  form  a 
very  significant  feature. 

In  considering  the  question  of  decedent's  mental 
capacity  or  condition  at  the  time  when  the  instrument 
propounded  was  executed,  as  indicated  by  the  testimony 
in  the  case,  it  will  be  necessary  to  observe  that  the  fact 
that  decedent,  in  1874,  was  adjudged  a  lunatic,  is  calcu- 
lated to  influence,  to  some  extent,  the  testimony  of  the 
witnesses  in  respect  to  his  mental  condition  in  1871,  prior 
and  subsequent  thereto. 

It  is  very  diflBcult  to  reconcile  the  testimony  of  the 
respective  witnesses,  as  to  conversations  and  conduct  of 
the  decedent  before,  during,  and  after  1871 ;  for,  while 
contestants'  witnesses  gave  various  strange  sayings  and 
doings  of  the  decedent,  and  claimed  that  he  was  incor- 
rect and  irregular  in  his  conversation,  and  his  manner 
suggestive  of  unsoundness  of  mind,  yet  those  witnesses 
testify  to  a  period  covered  by  the  testimony  of  the  pro- 
ponent's witnesses,  including  the  two  agents,  Mr.  Kis- 
sam  and  Mr.  Woodruff,  embracing  his  tradespeople, 
various  mechanics  and  workmen,  all  of  whom  gave  de- 
tailed statements  of  their  intercourse  and  dealings  with 
him,  and  stated  they  observed  nothing  in  his  manner 
different  from  that  which  they  had  observed  years 
before,  and  nothing  to  excite  their  attention  as  unusual 
and  extraordinary ;  and  it  is  inconceivable  that  both 
classes  of  witnesses  can  testify  truly,  for  if  he  manifested 
such  signs  of  mental  derangement,  from  time  to  time  for 
a  series  of  years,  as  are  testified  to  by  contestants'  wit- 
nesses, it  is  impossible  to  conceive  that  those  dealing 
with  him  during  the  same  time,  who  testified  in  behalf  of 
the  proponent,  can  have  failed  to  observe  such  mani- 
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festations,  and  it  is  hardly  credible  to  suppose  that  the 
various  acts  of  intelligent  business  dealings  by  the  dece- 
dent could  have  been  performed  without  the  evidences 
of  unsoundness  testified  to  by  the  contestants'  witnesses ; 
and  hence,  in  this  conflict,  it  becomes  important  to  deter- 
mine where  the  truth  lies  from  such  testimony  as  is 
least  liable  to  mistake  or  misconception,  the  most  im- 
portant of  which  seems  to  me  to  be  afforded  by  decedent's 
instructions,  and  the  intelligent  provisions  of  his  will, 
evincing  an  understanding  of  its  terms,  and  knowledge 
of  the  claims  upon  his  bounty  by  members  of  his  family ; 
and  the  fact  that  he  had  personal  and  real  estate,  and 
made  provision  for  the  income  thereof  to  be  jmid  in  due 
proportion  to  those  members ;  and  the  i-ecognition  subse- 
quently of  the  fact  that  he  had  made  a  will  and  had  not 
given  the  contestant  Edward  anything  therein,  and  stated 
whom  he  had  named  as  executors  ;  and  that  in  1872  and 
1873  he  evinced  a  clear  understanding  of  the  character  of 
his  property  and  its  value,  in  his  statements  to  his  two 
agents  whom  he  had  employed  to  care  for  the  manage- 
ment of  his  estate,  and  intelligent  accounts  which  he 
kept  of  various  transactions  with  persons  with  whom  he 
dealt,  and  his  servants,  his  collection  of  rents  and  the 
proper  accounts  thereof,  entering  the  amounts  due,  and 
giving  receipts  therefor,  employing  numerous  workmen  to 
make  repairs  upon  his  house  and  other  property,  and  pay- 
ing them  according  to  the  terms  of  the  contract,  and  con- 
sulting with  Mr.  Woodruff  as  to  the  respective  leases 
which  he  executed  of  his  real  estate — ^all  combine  to  indi- 
cate to  my  mind  that  the  alleged  manifestations  of  inco- 
herence, suspicions  and  delusions  must  have  been  greatly 
exaggerated  by  the  witnesses  who  testified  to  the  facts 
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forming  the  basis  of  the  hypotlietical  questions  upon 
which  the  distinguished  experts  in  this  case  gave  their 
(Opinions  of  decedent's  condition.  And  it  is  my  duty,  as 
well  as  a  pleasure,  to  state  that  those  opinions  are  of  much 
more  than  usual  satisfaction*  to  a  legal  mind ;  for  they 
stated  that,  if  the  intelligent  and  coherent  conduct  of 
important  business  matters  by  decedent  as  testified  to  by 
numerous  witnesses  was  true,  they  would  be  led  to  doubt 
the  truth  of  the  facts  set  forth  in  the  liypothetical  ques- 
tions, and  that  in  such  a  case  they  would  deem  it  neces- 
sary,  in  forming  a  safe  conclusion,  to  know  more  of  the 
general  character,  early  history,  habits  and  peculiarities 
of  the  decedent — according  with  the  opinion  which  T 
have  long  entertained,  that  isolated  incidents  in  the  life 
of  intelligent,  educated  and  cultured  people  might  be  so 
grouped  together  as  to  make  the  most  sane  of  men  appear 
to  have  been  mentally  unsound,  and  that,  in  order  to  a 
wise  and  safe  judgment,  isolated  incidents  usually  pre- 
sented to  experts  need  to  be  supplemented  by  a  statement 
of  the  general  character,  conduct  and  habits  of  the  per- 
son, for  all  of  those  are  needed  to  determine  the  character 
of  the  man. 

Another  fact  which  seems  to  to  me  have  a  most  im- 
portant bearing  upon  the  value  of  the  experts'  opinions  in 
this  matter  is  that  they  concurjn  regarding  the  statements 
of  the  decedent,  in  1870,  to  the  servant  Kenney,  that  his 
house-keeper  was  an  English  spy,  and  her  numerous  boxes 
filled  with  gunpowder,  and  that  he  ordiered  a  barrel  of  flour 
sent  from  the  basement  because  it  contained  a  dead  body, 
as  among  the  most  controlling  evidences  of  mental  un- 
soundness ;  and  yet  the  servant  Kenney  testified  that 
those  things  occurred  when  the  decedent  was  very  ill, 
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and  that,  in  a  short  time  after,  he  entirely  recovered ;  and 
the  testimony  given  by  Dr.  Gray  and  by  the  contestant 
Edward  P.  Dickie,  as  to  what  the  doctor  said  of  dece- 
dent's condition  mentally,  when  he  visited  him,  was 
shown  by  the  latter  to  have'  been  at  a  time  when  he  was 
very  ill,  and  that  iu  the  course  of  ten  days  he  recovered. 

I  am,  therefore,  of  the  opinion  that  the  facts  stated 
in  the  hypothetical  questions,  upon  which  the  experts 
based  their  opinion*  that  decedent  was  not  of  sound  mind 
in  March,  1871,  when  the  instrument  propounded  was 
executed,  have  been  substantially  disproved,  and  them- 
with  thase  opinions  must  fall  as  a  basis  of  determining 
the  issue  in  this  case.  It  is  also  proper  to  observe  thaX 
many  of  the  facts  and  incidents  stated  in  the  hypothetical 
questions,  upon  which  the  experts  gave  their  testimony, 
occurred  at  a  considerable  period  subsequent  to  tht^ 
execution  of  the  instrument  propounded,  ranging  from 
that  time  to  1874,  a  fact  which  militates  considerably 
against  the  safety  of  the  opinions  expressed  by  the  experts 
respecting  his  mental  condition  at  a  time  when  the  in- 
strument was  executed,  for  they  all  agreed  that  the  con 
dition  ascribed  to  him  was  of  a  progressive  character. 

A  piece  of  testimony  which  militates  most  strongiy 
against  the  mental  condition  of  the  decedent,  at  the  time 
of  the  execution  of  the  will,  appears  to  me  to  be  his 
extraordinary  letter  written  to  his  son  Horace,  in  Europe, 
in  1871,  a  few  weeks  after  the  execution  of  the  will,  lor 
while  most  of  the  letter  seems  to  be  intelligent  and 
coherent,  and  in  strict  consonance  with  the  character  of 
his  will,  yet  there  is  that  which  relates  to  Mrs.  Tureli, 
her  obstacle  to  the  family  compact,  and  the  mode  sug* 
gested  by  which  it  was  to  be  overcome,  which  is  entirely 
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unreasonable  and  unintelligible  by  any  testimony  fur- 
nished in  this  case,  yet  I  do  not  feel  warranted,  upon  that 
piece  of  evidence  alone,  to  override  all  other  evidence  in 
the  case,  showing  his  mental  soundness  when  he  exe- 
cuted the  will  and  for  years  thereafter  ;  and  I  am  of  the 
opinion,  upon  the  whole  testimony,  that  the  decedent 
when  he  executed  his  will  was  possessed  of  sufficient  ca- 
pacity to  comprehend  the  condition  of  his  property,  his 
relations  towards  the  persons  who  were  or  might  be  the 
objects  of  bis  bounty,  and  the  scope  and  bearing  of  the 
provisions  of  his  will ;  which  is  the  adjudged  capacity 
requisite  for  the  due  execution  of  such  an  instrument 
(Delafield  v.  Parish,  25  If.  JT.,  9  ;  Van  Guysling  v.  Van 
Kuren,  35  Id.^  70  ;  Tyler  i).  Gardiner,  35  Id.  j  559  ;  Kinne 
V.  Johnson,  60  Barb.,  69 ;  Meeker  v.  Meeker,  75  III.,  260  ; 
Bundy  v.  McKnight,  48  Ind.y  502 ;  Horn  v.  Pullman,  72 
IT.  T.,  269). 

There  is  no  testimony  in  this  case,  tending  to  show 
the  exercise  of  any  restraint  or  undue  influence  upon  the 
decedent,  respecting  the  execution  or  provisions  of  his 
will. 

This  brings  me  to  the  consideration  of  the  question 
raised  as  to  the  validity  of  the  trusts  contained  in  the 
will ;  and,  for  convenience,  it  will  be  well  to  state  here 
the  provisions  which  are  called  in  question.  By  the 
second  clause  the  residue  of  decedent's  estate  is  given  to 
the  executors,  in  trust,  to  pay  one  equal  sixth  part  of 
the  net  income,  quarterly,  to  five  of  his  children  respect- 
ively, and  to  his  grandchild,  Perry  Dickie,  for  life  ;  and 
when  one  of  the  cestui s  que  trust  shaU  die,  the  trustees 
are  directed  to  transfer  and  convey  to  his  or  her  issue 
one-sixth  of  the  personalty,  and  the  one  undiuded  sixth 
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of  the  realty ;  in  case  he  or  she  shall  not  leave  issue, 
then  said  sixth  of  the  personalty  and  realty  to  be  given 
and  conveyed  to  the  sarviving  beneficiaries  named, 
equally,  and  to  the  heirs  and  personal  representatives  of 
such  as  may  have  deceased,  equally,  per  stirpes  and  not 
per  capita. 

The  trustees  are  also  empowered,  when  deemed  expe- 
dient, to  use  the  personalty  for  the  erection  of  buildings 
upon  or  otherwise  improving  the  real  estate. 

It  is  further  provided  that  when  it  shall  seem  desira- 
ble, after  the  death  of  any  of  the  cestuis  que  trust  first 
named,  to  i>artition  and  divide  the  property^  the  said 
trustees  are  empowered  so  to  do,  into  six  parts  or  less, 
as  they  shall  deem  best,  and  convey  to  such  persons  as 
shall  be  entitled  under  the  will,  the  several,  instead  of 
the  undivided  jDortion  of  the  real  estate,  and  in  case  the 
partition  shall  be  impiticticable,  they  ai'e  empowered  lo 
sell,  convey,  and  hold  the  proceeds,  and  divide  the  same 
according  to  the  provisions  of  the  will. 

It  is  claimed  by  the  contestants'  counsel  that  the 
alienation  of  the  real  estate,  and  the  ownership  of  the 
personalty,  are  suspended  for  more  than  two  lives  in 
being,  in  violation  of  the  statute  (2  JR.  8.y  1101  [6  ed.], 
§§  14,  15  ;  /d.,  1167,  §  1). 

In  Monarque  v,  Monarque  (80  JUT.  F.,  320;  S.  C, 
8  Abb.  N.  C.J  102),  it  was  held  that  the  gift  of  an  income 
to  decedent's  four  daughters,  for  life,  was  equivalent  to  a 
devise  to  them  of  a  life  estate  in  the  land,  in  severalty,  of 
one-fourth  of  the  proj^erty,  and  from  that  well-considered 
case,  based  ui)on  the  authprities  cited,  it  follows  that  the 
^t  of  the  income  of  the  estate  for  life  to  the  respective 
sons,  daugt^ters  and  grandchild  of  the  deceased  would. 
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in  this  case,  if  no  trustees  intervened,  have  been  a  devise 
of  a  sixth  part  of  decedent's  estate  for  life  to  the  respect- 
ive sons,  daughters  and  grandchild  in  severalty,  and  that, 
therefore,  in  such  case,  there  would  have  been  no  unlawful 
suspension  of  alienation  of  the  real  estate,  or  ownership 
of  the  personalty  ;  for  each  sixth  share  would  have  been 
suspended  for  the  life  of  the  wife  and  the  life  of  the  re- 
spective beneficiaries,  when  the  estate  in  severalty  became 
vested  ;  and  the  case  under  consideration  is  stronger 
than  that  of  Monarque  v.  Monarque,  above  cited,  for  the 
reason  that,  in  the  same  clause  of  the  will  under  consider- 
ation, whenever  any  of  the  beneficiaries  named  should  die, 
then  the  trustees  should  deliver  and  convey  to  the  law- 
ful issue,  if  any,  pne-sixth  part  of  said  estate ;  in  case  of 
no  issue,  then  to  the  surviving  beneficiaries  absolutely  ; 
clearly,  as  it  seems  to  me,  indicating  a  design  that  the 
property  should  vest  in  severalty,  under  the  will,  in  the 
respective  issue  or  survivors ;  and  the  suggestion  of 
counsel  for  the  contestants,  that  after  the  death  of  the 
widow*  and  one  of  the  l^atees,  the  two  lives  provided 
for  by  the  statute  have  been  exhausted,  and  that  the 
shares  of  the  survivors  and  the  power  of  alienation  are 
suspended  for  more  than  two  lives— to  wit,  until  the  death 
of  those  whose  death  shall  precede  the  particular 
beneficiary  is  answered,  for  the  reason  that,  the  devise 
being  in  severalty,  there  is  no  suspension  of  the  owner- 
ship or  .power  of  alienation  going  to  any  particular 
beneficiary  for  a  longer  period  than  the  life  of  the  widow 


*  As  decedent  left  no  widow,  there  was  no  life  estate  preceding  those  of 
the  five  children  and  one  grandchild.  It  is  understood  that  the  two  lives 
referred  to  in  the  argument  of  contestants'  counsel  were  those  of  the  two 
desoendants  of  the  decedent,  beneficiaries,  first  dying.  ~Kep. 
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and  his  own  life,  when,  by  the  terms  of  the  will  and  the 
construction  referred  to,  there  is  an  absolute  vesting  of 
the  property,  with  full  power  of  alienation. 

In  Manice  v.  Manice  (43  N.  T.,  303,  368,  369),  Judge 
Rapallo  states  the  general  rule  to  be  that,  where  by  a 
will  shares  or  interests  in  real  or  personal  estate  to 
be  ascertained  by  a  division  are  given,  or  where  real 
estate  is  directed  to  be  sold  and  the  proceeds  divided,  the 
estate  or  interest  of  the  devisee  or  legatee,  in  the  prop- 
erty to  be  divided  or  converted,  is  a  vested  interest  be- 
fore the  conversion  or  division ;  but  if  the  intention  is 
unequivocally  expressed  otherwise,  effect  must  be  given 
to  it,  but  that  such  an  intention  will  not  be  imputed  to 
the  testator,  if  it  can  be  avoided. 

The  only  remaining  question,  as  it  seems  to  me,  need- 
ing consideration  is  whether,  by  the  intervention  of 
trustees  and  a  devise  to  them  of  the  income  for  the  benefit 
of  the  so-called  second  life  tenants,  there  is  any  different 
suspension  of  alienation.  Upon  the  best  consideration 
that  I  have  been  able  to  give  the  subject,  I  can  see  no 
reason  why  the  vesting  of  the  estate  in  a  trustee,  for  the 
purpose  of  receiving  and  paying  over  the  income  for  the 
benefit  of  the  legatees,  should  beany  different  suspension 
than  there  would  have  been  if  the  devise  of  the  income 
for  life  had  been  directly  to  the  beneficiaries,  instead  of 
to  a  trustee  ;  indeed,  the  case  of  Monarque  v.  Monarque, 
cited,  was  a  case  where  a  trustee  intervened. 

I  am,  therefore,  of  the  opinion  that  the  provisions  of 
the  will  questioned  by  the  contestants  are  valid,  and  that 
the  proof  in  this  case  establishes  the  due  execution  of 
the  instrument,  according  to  the  requirements  of  the 
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Statute,  by  the  decedent,  when  he  was  of  sound,  and  dis 
posing  mind  and  free  from  restraint. 
Decreed  accordingly. 


I  ^« »  ■ 


Kings  County.— Hon.   W.  L.  LIVINGSTON,  Subbooatb.— 

May,  1881. 

Matter  of  Demmebt. 

In  the  matter  of  the  appUcaiion  for  letters  of  adminis- 
tration on  the  estate  of  John  Demmeet,  deceased. 

Upon  an  application  for  letters  of  administration,  an  opposing  party,  inter- 
ested under  a  will  claimed  to  have  been  destroyed,  must  not  only  prove 
that  the  will  was  not  legally  revoked,  but  be  able  to  prove  the  will  it- 
self; and  this  in  the  same  proceeding.  The  court  cannot  look  into 
prior  proceedings  for  probate,  to  find  evidence  on  the  subject. 

Accordingly,  where  the  applicant  for  lettei*^  of  administration  swore  that 
decedent  died  without  leaving  a  will,  and  those  claiming  that  a  will 
had  been  made  and  destroyed  adduced  no  evidence, — Hdd,  that  the 
proof,  on  the  part  of  the  applicant,  was  sufficient  under  Code  Civ.  Pro., 
§  2661,  and  that  his  petition  should  be  granted. 

Application  for  letters  of  administration,  in  intes- 
tacy.   The  facts  appear  sufficiently  in  the  opinion. 

Fisher,  Hubd,  &  Yoltz,  for  petitioner, 
Chables  L.  Lton,  far  Mrs.  JSchneU. 

The  Subrogate. — ^The  petitioner  swears  that  the 
deceased  died  without  leaving  a  last  wUl  and  testament. 
As  a  matter  of  fact,  the  deceased  left  a  will,  which  was 
set  aside  by  this  court  (Demmert  v.  Schnell,  4  Redf, 
.409). 

It  being  understood  that  the  deceased  had  made 
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another  will,  which  had  been  destroyed,  the  principal 
beneficiaries  under  that  will  were  cited  or  appeared  on 
this  proceeding,  bat  did  not  claim  that  the  deceased  had 
left  a  will.  It  may  well  be  that  the  deceased's  will  was 
destroyed  under  such  circamstances  that  it  was  not 
thereby  revoked ;  but  that  fact  must  be  proved,  before  the 
court  can  take  any  notice  of  it ;  and  it  must  be  proved 
by  evidence  given  in  this  very  proceeding.  The  court 
has  no  right  to  look,  of  its  own  motion,  into  the  evidence 
given  in  the  proceedings,  to  admit  the  deceased's  will  to 
probate,  to  find  proof  on  the  subject,  even  if  such  evi- 
dence were  admissible,  which  it  is  not  (Powell  v.  Waters, 
17  Johns.,  176,  177 ;  Wilbur  v.  Selden,  6  Cow.,  162 ; 
Weeks  v.  Lowerre,  8  Barb.,  530). 

Not  only  must,  the  persons  interested  under  the  will 
which  was  destroyed  prove  that  it  was  not  legally 
revoked,  but  they  mus4  be  able  to  prove  the  will  itself, 
before  the  court  can  refuse  to  grant  letters  of  administra- 
tion on  the  estate  of  the  deceased ;  for  if  the  will  was 
legally  revoked,  or  cannot  be  proved,  the  deceased  must 
be  held  to  have  died  intestate. 

The  petitioner  has  made  the  proof  required  by  stat- 
ute, that  the  deceased  died  without  leaving  a  will  {Code, 
§  2661),  and,  in  the  absence  of  evidence  to  the  contrary, 
and  of  any  claim  made  by  any  one  that  the  deceased  left 
a  will,  this  application  must  be  gmnted  (Isham  v.  Gib- 
bons, 1  Bra^f.,  69,  70). 

Let  a  decree  be  entered  accordingly. 
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Kings  County.— Hon.  W.  L.  LIVINGSTON,  StJRROOATR— 

August,  1881 ;  again,  March,  1882. 

Lacey  v.  Davis. 

In  the  matter  of  the  filial  accounting  of  John  C.  Davis, 
executor^  and  Margie  B.  Laoey,  executrix^  of  Fred- 
ERECK  Lacey,  deceased. 

Where  an  executrix  and  two  executors  qualified,  and  the  executors  took 
upon  themselves  the  exclusive  management  of  the  estate,  not  even  con- 
sulting with  the  executrix,  who  never  hod  possession  of  the  assets. 
but  allowed  the  executors  to  have  entire  control,  reposing  confidence 
in  their  integrity  and  capacity, — HM, 

1.  Tliat  these  circumstances  relieved  the  executrix  from  liability  for  losses 

occasioned  to  the  estate,  by  acts  of  the  executors,  committed  without 
her  acquiescence  or  consent,  express  or  implied ;  but 

2.  That  she  was  liable  for  the  result  of  any  improper  action  of  her  co- 

executors,  to  which  she  consented,  or  which  she  could  have  pre- 
vented. 

Accordingly,  where  the  co-executors  (1)  lent  $5,000,  funds  of  the  estate, 
without  security,  and  (2)  invested  $4,400  of  the  funds  in  the  capital 
stock  of  a  corporation ;  and  it  appeared  that  the  executrix  knew  nolhmg 
of  the  loan,  until  long  after  it  was  made,  and  took  steps  to  collect  the 
amount  lent,  without  success. — and  that  she  was  not  consulted  as  to 
the  stock  investment,  but  was  informed  that  the  shares  received  wen* 
a  stock  dividend,  upon  stock  already  held  by  the  estate,  and  did  not 
discover  that  they  had  been  bought  until  after  the  accounting  began, — 
Heid,  that  no  liability  attached  to  her,  in  the  premises,  although  she 
had  joined  with  her  co-executor  in  rendering  an  account,  under  oath, 
of  all  their  proceedings,  which  account  included  the  unauthorized  in- 
vestments, coupled  with  the  statement  that  the  investments  of  the  funds 
of  the  estate  were  made  by  the  executors. 

But  where  the  executors  subscribed  for  bonds  to  the  amount  of  $10,000,  to 
protect  certain  stock  formerly  owned  by  the  testator,  being  assets  of 
the  estate,  which  they  ought  previously  to  have  disposed  of;  and  it 
appeared  that  the  executrix  knew,  all  along,  that  the  estate  held  the 
stock,  and  made  no  effort  to  sell  it,  nor  even  asked  the  executors  so  to 
do;  on  the  representatives'  accounting,  IIM^ 

1.  That  the  executrix,  having  acquiesced  in  keepii^  the  stock  on  hand, 

was  liable,  with  her  co-executor,  for  the  consequences  of  so  doing. 

2.  That  the  accounting  parties  were  to  be  charged  with  the  amount  sub- 
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scribed  for  the  bonds,  and,  it  appearing  that  the  stock  had  risen,  they 
were  to  be  credited  with  any  increase  in  the  price  of  the  stock,  over 
and  above  its  value  at  the  time  when  it  should  have  been  sold,  »'.  «.,  at 
the  end  of  one  year  after  the  testator's  death. 

The  authorities  upon  the  subject  of  the  liability  of  an  executor  or  trustee, 
for  the  devagtamt  of  his  co-executor  or  co-trustee,— collated. 

Bates  V.  Underbill,  8  Becy.,  865,— declared  overruled. 

This  was  a  rehearing  of  a  motion  to  confirm  an 
auditor's  report  on  final  accounting  of  executors,  after 
the  taking  of  additional  testimony  at  the  instance  of  the 
executrix.    The  facts  appear  sufficiently  in  the  opinion. 

E.  B.  CoNYEBs,  for  Chmelia  A.  Lae&y,  olffeetar. 
Man  &  Pabsons,  for  exeetUors. 

F.  Storks,  for  EUa  L.  SUnn  and  others. 

C.  T.  MiDDLBBROOK,  ffuardiau  ad  litem  for  iitfanU. 

The  Surrogate. — When  this  matter  was  before  me 
on  a  former  occasion,  I  held  that,  inasmuch  as  the  execu-  • 
trix  had  joined  with  the  executor  Davis,  in  rendering  an 
account  under  oath,  which  purported  to  be  an  account  of 
all  their  proceedings  as  executor  and  executrix  of  Fred- 
erick Lacey,  deceased,  and  contained  a  list  of  invest- 
ments, with  a  statement  that  the  said  investments  of  the 
funds  of  the  estate  were  made  by  the  executors,  it  was 
incumbent  upon  her,  if  she  claimed  to  be  exempt  from 
liability  on  any  of  the  said  investments,  to  prove  the  facts 
on  which  she  founded  such  claim,  and  I  granted  her  the 
opportunity  to  make  such  proof  (Lacey  v.  Davis,  4  Hedf., 
402,  403,  408).  She  has  availed  herself  of  the  oppor- 
tunity thus  given,  and  further  testimony  has  been  taken, 
which  is  now  to  be  considered. 
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One  of  the  objectionable  investments  was  the  loan  of 
85,000  to  the  St.  John's  Protestant  Episcopal  Church,  in 
the  city  of  Brooklyn,  without  security.  The  executrix 
testifies  that  she  never  knew  anything  of  it  until  1878, 
long  after  it  had  been  made,  and  that  she  then  took  steps 
to  collect  the  amount,  but  without  success.  She  is  not  to 
be  held  liable  for  this  investment. 

Another  of  the  objectionable  investments  was  the 
purchase  of  forty-four  shares  of  the  stock  of  the  Old 
Dominion  Steamship  Company.  The  executrix  says  that 
she  was  not  consulted  on  the  subject;  that  she  was 
informed  that  these  shares  had  been  given  to  the  estate 
as  a  stock  dividend  on  the  stock  it  already  held,  and 
that  she  did  not  discover  that  they  had  been  purchased 
until  this  accounting  had  been  begun.  No  liability 
attaches  to  her. 

The  objection  to  the  investment  of  the  funds  of  the 
estat-e  in  the  bonds  of  the  Worcester  Kailroad  Company, 
does  not  rest  upon  the  nature  or  insecurity  of  the  in- 
vestment, for  it  was  made  for  the  purpose  of  protecting 
the  stock  of  the  Old  Dominion  Steamship  Company,  held 
by  the  estate,  and  would  have  been  justified,  as  coming 
within  the  discretion  possessed  by  the  executors  on  the 
subject,  hdd  it  been  proper  for  them  to  still  have  the 
stock  on  hand  (CoUinson  v.  Lister,  20  Beav.,  356 ;  Mat- 
ter of  Estate  of  Brittin,  N.  T.  Surr.  Ct.,  Sept.,  1878).  It 
is  immaterial,  therefore,  whether  the  executrix  consented 
or  objected  to  the  investment,  although  upon  the  evidence 
it  is  clear  that  she  did  consent  to  it.  It  is  true,  she  im- 
mediately changed  her  mind,  and  sought  to  withdraw 
her  consent ;  but  it  does  not  appear  that  the  letter,  which 
she  wrote  to  that  effect  and  sent  to  Mr.  Ockershausen, 
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ever  reached  him,  and  later,  when  she  was  informed  that 
the  bonds  had  been  subscribed  for  by  her  co-executors, 
she  seems  to  have  acquiesced  in  the  investment,  for  she 
says  she  was  asi^ured  by  Mr,  Ockershausen  that  other  es- 
tates bad  taken  these  bonds  ;  that  the  vice-president  had 
taken  them,  for  an  estate  of  which  he  was  the  guardian 
of  his  brother's  or  sister's  children,  and  that,  resting  on 
that,  she  supposed  it  was  all  right. 

The  executors  were  held  liable  for  the  investment, 
because  they  did  not  show  any  good  reason  for  having 
kept  the  stock  of  the  steamship  company  on  hand  until 
it  became  necessary  to  protect  it  by  subscribing  for  these 
bonds  (Lacey  v.  Davis,  4  Hedf.y  402,  406). 

The  question  then  is,  whether  the  facts  proved  ex- 
empt the  executrix  from  such  liability. 

Taking  the  whole  evidence  together  offered  on  this 
accounting,  it  appears  that  up  to  the  time  of  the  death 
of  Mr.  Ockershausen,  he  and  the  executor,  Davis,  took 
upon  themselves  the  exclusive  management  of  the  estate, 
not  even  consulting  with  Mrs.  Lacey,  the  executrix, 
about  it.  That  the  executrix  did  not  interfere;  never 
had  possession  of  the  assets  of  the  estate,  and  was  content 
to  let  the  two  executors  manage  the  estate  in  their  own 
way,  reposing  full  confidence  in  their  int^rity  and  ca- 
pacity for  business.  These  circumstances  relieve  her 
from  liability  for  any  loss  occasioned  to  the  estate  by  the 
acts  of  her  co-executors,  committed  without  her  ooTuent 
or  dcquiescence^  express  or  implied. 

I  do  not  understand  the  authorities  in  this  State  to  go 
beyond  that,  and  she  will  still  remain  liable  for  the  result 
of  any  improper  action  of  her  co-executors,  to  which  she 
gave  her  consent,  or  which  she  could  hate  jyretented. 
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Thus,  in  Monell  v.  Monell  (5  Johns.  CTi.^  283),  it  was 
held  that  when,  by  any  act  or  agreement  of  one  trustee 
or  executor,  money  gets  into  the  hands  of  his  co-trustee 
or  co-executor,  both  are  answerable. 

In  Sutherland  x.  Brush  (7  Johns.  Ch.^  17),  it  was  held 
that  the  executor  P.  was  not  responsible  for  the  de- 
vdstavit  of  his  co-executor  C,  any  further  than  he  was 
shown  to  have  been  knowing  and  assenting,  at  the  time^ 
to  such  devastavit^  or  misapplication  of  the  assets  of  the 
estate ;  but  that  he  was  liable,  if  he  was  knowing  and 
assenting  to  it ;  that  merely  permitting  one  executor  to 
possess  the  assets,  without  going  further  and  concurring 
in  the  application  of  them,  does  not  render  the  other 
answerable  for  such  assets.  And  it  was  there  said  by 
the  court  that,  if  it  appeared  that  any  debts  had  been  lost 
by  the  willful  negligence,  or  the  want  of  reasonable  and 
ordinary  care  and  diligence  in  either,  or  both,  of  the 
executors,  the  loss  ought  to  be  charged  to  one  or  both  of 
them,  to  whom  the  default  was  justly  to  be  imputed. 

In  Banks  v.  Wilkes  (3  Sandf.  Oh.y  99),  the  defendants 
had  permitted  the  trust  fund  to  pass  into  the  custody  of 
their  co-trustee.  It  was  invested  in  bonds  and  mort- 
gages, and  he  collected  $6,000  of  the  principal  sum  of 
one  of  the  mortgages  and  used  it  for  his  own  purposes, 
or  invested  it  in  some  speculation  whereby  it  was  wholly 
lost.  The  defendants  were  held  not  to  be  liable,  the  vice- 
chancellor  saying,  that^he  circumstance  of  the  in- 
dividual custody  of  the  trust  fund  by  one  of  the  trustees 
was  not  to  be  deemed  a  breach  of  trust  in  the  others,  citing 
Sutherland  I).  Brush  (7  Johns.  Oh.^  17,  22),  and  that  the 
loss  in  question  occurred  bqfare  there  was  any  known 

Vol.  v.— 20 
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reason  or  cause  for  the  defendants  to  interfere  with  their 
co-trastee's  i)osses8ion  of  the  bonds  and  mortgages. 

In  Kirby  v.  Tarner  {ffopk.  Oh.,  309,  330),  it  does  not 
appear  that  the  defendants  had  knowledge  of  any  facts 
which  would  suggest  to  them  the  propriety  of  interfering 
to  prevent  loss  to  the  estate. 

The  same  may  be  said  of  Kip  v.  Deniston  (4  Johns., 
23),  and  of  Ormiston  v.  Olcott  (84  iV.  T.,  339),  in  which 
it  is  held  that  there  is  no  diflEerence  between  execiitora 
and  trustees,  as  to  the  rule  that  each  is  liable  only  for  his 
own  acts,  and  that  one  cannot  be  made  responsible  for 
the  negligence  or  waste  of  another,  unless  he  in  some 
manner  aided  or  concurred  therein  ;  and  the  court  adds, 
that  there  would  be  neither  wisdom  nor  justice  in  a  rule 
which  would  practically  end  in  making  a  trustee  a  guaran- 
tor of  the  diligence  and  good  faith  of  his  associates,  and 
hold  him  responsible  for  acts  which  he  did  not  commit 
and  could  not  prevent.  It  is  clear  that  this  decision  was 
not  intended  to  apply  to  a  case  where  a  trustee  had 
knowledge  of  acts  on  the  part  of  his  co-trustees  which 
endangered  the  safety  of  the  estate,  and  the  continuance 
of  which  could  be  prevented. 

In  Bates  v.  Underhill  (3  Redf.^  365),  overruled  in  Or- 
miston d.  Olcott,  supra^  the  defendant  had  no  knowledge 
that  his  co-trustee  Barker  was  wasting  the  funds  of  the 
estate ;  on  the  contrary.  Barker  was  an  attorney  in  good 
standing  and  credit,  and  on  several  occasions  he  had  as- 
sured the  defendant  that  the  funds  in  his  hands  were  in- 
vested, and  that  he  was  making  payments  out  of  them. 

In  Paulding  v,  Marvin  (3  Redf. ,  365,  note),  the  trus- 
tee, who  had  never  had  possession  of  the  money,  did  not 
know  that  it  had  been  retained  by  the  defaulting  trustee, 


KINGS  COUNTY,   AUGUST,   1881.  307 

LACBT  V.  DAVIS. 

bat  believed  that  it  had  been  invested  in  a  particular 
bond  and  mortgage,  as  agreed  upon  by  the  trustees. 

In  Clark  v.  Clark  (8  Paige^  152),  the  head-note  lays 
down  the  rule  that,  where  an  executor  by  his  negligence 
suffers  his  co-executor  to  receive  and  waste  the  estate, 
when  he  has  the  means  of  preventing  it  by  proper  care, 
he  is  liable  to  the  heirs  and  next  of  kin  for  the  estate 
thus  wasted. 

In  Johnson  v.  Corbett  (11  Paige^  266),  it  was  held  that 
an  administrator,  who  suffers  or  permits  his  co-admin- 
istrator to  misapply  the  funds  of  the  estate,  where  he  has 
the  power  to  prevent  it,  is  liable  in  equity  for  such  mis- 
application, if  the  amount  misapplied  cannot  be  collected 
from  his  co-administrator. 

In  Wood  V,  Brown  (34  N.  T.,  348),  the  court  of  ap- 
peals say  that  one  executor  is  not  generally  responsible 
for  the  wrongful  act  of  the  other,  unless  he  joins  in  it, 
or  neglects  to  prevent  it,  when  he  could  do  so  by  proper 
care. 

In  Weetjen  v.  Vibbard  (5  Hun^  265),  it  is  held  to  be 
the  positive  duty  of  each  trustee  to  protect  the  trust 
estate  from  any  misfeasance  on  the  part  of  his  co  trustees, 
and  to  institute  such  proceedings  as  shall  prevent  it. 

In  Adair  v.  Brimmer  (74  N.  T.,  539-566),  the  court  of 
appeals  hold  that  it  is  not  necessary,  for  the  purpose  of 
establishing  the  liability  of  an  executor  for  advances  im- 
properly made  to  a  legatee,  to  show  his  express  consent 
to  them  ;  that  when  an  executor,  by  his  negligence,  suf- 
fers his  co-executor  to  receive  and  waste  the  estate,  when 
he  has  the  means  of  preventing  it  by  proper  care,  he  is 
liable  to  the  beneficiaries  under  the  will,  for  the  estate 
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thus  wasted,   citing  Clark  v.  Clark,    supra.    See  also 
Whitney  v.  Phoenix  (4  Hed/.,  198). 

Croft  V.  Williams  (23  Sun,  102)  recognized  the  cor- 
rectness of  the  doctrine  that  an  executor,  who  negligent- 
ly manages  or  carelessly  permits  his  co-executor  to  waste 
the  estate,  must,  on  that  ground,  be  held  liable  for  all 
the  assets  which  he  might  have  cared  for  and  preserved. 

In  Earle  v.  Earle,  a  case  recently  decided  by  the 
superior  court  of  the  city  of  New  York,  not  yet  reported, 
after  alluding  to  the  rule  that  each  of  several  trustees  is 
not  bound  to  take  upon  himself  the  conduct  of  every 
part  of  the  trust,  and,  where,  according  to  the  reasonable 
necessities  of  business,  trust  funds  came  into  the  hands 
of  one  trustee  and  a  loss  happened  from  the  default  of  such 
trustee,  holding  that  the  others  were  not  liable,  though 
for  the  sake  of  conformity  they  joined  in  the  execution  of 
a  receipt  or  conveyance  or  other  disposition  of  the  trust 
estate,  the  court  say  :  ''But  this  exemption  from  liabil- 
ity exists  only  when  it  is  made  to  appear  that  the  default 
of  one  occurred  in  spite  of  the  exercise  of  the  requisite 
care  and  diligence  by  those  who  seek  immunity.  The 
moment  want  of  care  and  diligence  is  shown,  which  con- 
tributed to  the  loss,  the  case  is  taken  out  of  the  general 
rule,  and  the  liability  attaches." 

In  the  case  of  People  v.-  Townsend  (37  Barb.j  620), 
the  court  say:  **One  administrator  is  not  ordinarily 
responsible  for  moneys  received  and  expended  by,  or  for 
the  wrongful  act  of  his  associate ;  but  in  a  case  where 
both  have  the  same  power  to  act,  and  fail  to  do  so,  can 
one  of  them  alone  be  made  personally  liable,  and  the 
other  entirely  exonerated  ?  In  this  case,  the  administra- 
tor had  the  principal  charge  and  management  of  the 
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business  of.  the  estate,  yet  at  the  same  time  there  was 
nothing  to  prevent  the  administratrix  from  taking  meas- 
ures to  prosecute  the  defendant  for  the  alleged  demand- 
She  had  full  knowledge  of  its  existence,  and  had  un- 
doubted authority  to  prosecute  a  suit  in  the  name  of 
both  for  its  recovery.  Although  she  relied  upon  her 
associate  to  attend  to  the  business  of  the  estate,  sihe 
could  hardly  thus  relieve  herself  from  the  performance 
of  a  plain  duty.  It  is,  at  least,  very  questionable 
whether  this  excuse  is  a  legal  bar  to  a  claim  against  her 
for  a  neglect  so  clear  and  palpable.  Were  this  an  orig- 
inal question,  I  should  be  inclined  to  hold  that  it  was 
not  sufficient  to  exonerate  her  from  liability"  (citing 
Slaughter  v,  Froman,  5  Monr,^  19  ;  Edwards  v.  White, 
12  Conn. J  28 ;  Hoell  v.  Blanchard,  4  Dessau.^  21 ;  Col- 
lins t?.  Carlile,  7  B.  Monr,^  13;  Green  v.  Hapberry,  2 
Brock, y  403  ;  Morrow  v.  Peyton,  8  Leigh^  54). 

In  the  principal  case,  the  executrix  knew  all  along 
that  the  estate  held  the  stock  of  the  Old  Dominion 
Steamship  Company,  and  she  says  that  she  was  often 
congratulated  on  having  such  good  paying  stock.  She 
could  have  sold  or  compelled  a  sale  of  it  (Wood  Tj. 
Brown,  34  N.  T.,  337 ;  Burt  v.  Burt,  41  M,  46,  51,  52). 
But  it  does  not  appear  that  she  ever  made  the  least  effort 
to  get  rid  of  it,  or  that  she  even  ever  asked  her  co-execu 
tors  to  sell  it.  She  must  be  held  to  have  acquiesced  in 
keeping  the  stock  on  hand,  and  is  liable,  with  her  co 
executors,  for  the  consequences  of  so  doing,  upon  the 
principle  that  when  an  executor  or  a  trustee  stands  by 
and  permits  his  co-executor  or  trustee  to  commit  a 
breach  of  trust  when  he  could  prevent  it,  he  becomes  lia- 
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ble  therefor  ( Williams  on  Execviors^  1827 ;  Mattex  of 
Macdonald,  4  Red/.,  821-324). 

The  evidence  shows  that  the  remaining  objectionable 
investments  and  payments  were  made  without  the  knowl- 
edge and  acquiescence  of  the  executrix ;  she  is  not 
chargeable  with  any  neglect  of  duty  in  not  having  pre- 
vented them}  and,  therefore,  no  liability  attaches  to  her. 


Subsequently,  the  executrix  made  a  further  applica- 
tion before  decree,  the  nature  of  which  sufficiently  ap- 
pears in  the  following  opinion,  delivered  March  15, 1882 : 

The  Surrogate. — The  executrix,  by  the  decision 
heretofore  made  herein,  has  been  held  liable  with  her 
co-executors,  for  the  sum  of  SIO, 724.99,  and  interest, 
invested  by  the  executors  in  sixteen  bonds  of  the  Wor- 
cester Railroad  Company,  subscribed  for  to  protect  the 
stock  of  the  Old  Dominion  Steamship  Company,  which 
formed  part  of  the  assets  of  the  estate.  She  now  asks 
leave,  firsts  to  examine  her  co-executor,  Davis,  to  prove 
that  these  bonds  were  subscribed  for  without  her  knowl- 
edge or  consent ;  second^  to  prove  that,  since  said  decis- 
ion, she  has  sold  the  stock  of  the  Old  Dominion  Steam- 
ship Company  at  $106  a  share,  whereas  it  is  inventoried 
at  $75  a  share  ;  and  she  claims  that  in  the  settlement  of 
the  decree  she  should  only  be  held  liable,  if  at  all,  for  the 
amount  subscribed  for  the  bonds,  less  the  profit  made  on 
the  stock,  over  and  above  the  inventory  price.  . 

No  ground  is  shown  for  leave  to  examine  the  co- 
executor,  Davis.  Opportunity  was  given  to  the  execu- 
trix, to  show  the  fact,  which  she  now  seeks  to  prove  by 
Davis,  and  she  could  have  examined  him  then  as  well 
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as  now ;  besides,  the  testimony  would  be  immaterial ; 
the  executors  were  not  held  liable  for  subscribing  for  the 
bonds,  but  for  not  selling  the  stock  within  a  reasonable 
time  after  the  testator's  death  (Lacey  v.  Davis,  4  Redf.^ 
406)r  But  if  the  executors  are  to  be  charged  with  the 
amount  subscribed  for  the  bonds,  they  should  be  credited 
with  the  increase  in  the  price  of  the  stock  over  and  above 
its  value  when  it  should  have  been  sold,  and  which  time 
is  generall}''  fixed  at  within  a  year  after  the  death  of  the 
owner. 

The  executrix  does  not  seek  to  offset  the  profit  on  one 
investment  against  the  loss  on  another.  The  bonds  were 
subscribed  for  to  protect  the  stock,  and  the  case  may  be 
compared  to  that  of  a  loss  made  on  the  sale  of  stock, 
which  was  not,  but  should  have  been,  sold  within  a  rea- 
sonable time  after  the  testator's  death. 

Tlie  loss  in  this  case  is  represented  by  the  differenciB 
between  the  value  of  the  stock  when  it  should  have  been 
sold,  and  the  price  for  which  it  actually  was  sold,  less  the 
amount  paid  for  the  railroad  bonds ;  and  it  is  for  that 
amount  only  that  the  executors  are  to  be  held  liable. 

The  executrix,  at  the  time  of  settling  the  decree,  may 
show  the  price  at  which  the  stock  has  been  sold  since  the 
former  decision  herein,  and,  unless  the  parties  can  agree 
upon  the  value  of  the  stock  at  the  end  of  one  year  after 
the  death  of  the  testator,  evidence  may  also  be  offered  at 
the  same  time  on  that  point. 

Let  a  decree  be  presented  for  settlement. 


312       CASES  IN  THE  SURROGATES'  COURTa 


8TEINELB  V.  OSCH8LBB. 


Kings  County.— Hon.   W.   L.  LIVINGSTON,  Subrogatb.— 

September,  1881. 

Steinele  V.  Oechsleb. 

In  the  Tnatter  of  the  estate  of  JosEPn  Oechsleb,  de- 
ceased. 

Where  a  legatee  applies  to  the  Surrogate's  court  for  payment  of  the  legacy, 
an  answer  by  the  representative  *'  that  the  petitioner's  legacy  is  not  yet 
payable  by  the  terms  of  the  will,"  does  not  raise  such  an  issue  as  re- 
quires the  petition  to  be  dismissed  under  Code  Civ.  Pro.,  §  2718.  It 
raises  no  issue  of  fact,  but  only  a  question  of  the  construction  of  the 
will. 

The  Surrogate's  court,  although  without  general  jurisdiction  of  the  con- 
struction of  wills,  has  the  right  to  construe  a  will  so  far  as  necessary 
for  the  distribution  of  the  estate. 

The  testator,  by  his  will,  gave  lo  his  wife  one-hulf  of  his  property,  real  and 
personal,  absolutely,  and  the  otlier  half  to  her  for  life,  with  power  to 
sell.  lie  then  gave  a  legacy  of  $3,000  to  an  infant,  to  be  paid  to  him 
at  his  majority;  and,  in  case  of  his  death  during  infancy,  the  same  was 
given  to  the  testator's  brothers  and  his  sister,  the  petitioner.  The  in- 
fant legatee  died  before  the  testator.  Upon  an  application  by  the 
sister,  during  the  widow's  life-time,  to  compel  payment  of  the  legacy, 
Held,  that,  upon  testator's  death,  the  legacy  vested  iu  his  brothers  and 
sister;  but  that  the  intent  of  testator  was  that  the  legacy  should  not  be 
paid  until  after  the  death  of  his  widow;  that  the  petition  was,  there- 
fore, premature,  and  should  be  dismissed. 

It  is  a  cardinal  rule  of  construction  that  eifect  must  be  given,  if  possible,  to 
every  part  of  a  will. 

Heard  v.  Case,  23  Hovo.  Pr.,  546,— followed. 

Bevan  v.  Cooper,  72  N,  Y,,  817,— explained. 

Application  by  Elizabeth  Steinele,  for  the  payment 
of  a  legacy ;  opposed  by  Margaret  Oechsler,  the  execu- 
trix. 

The  facts  appear  sufficiently  in  the  opinion. 

DoBi/AND  &  Hbss,  for  legatee. 
DA21IEL  B.  Axes,  for  exectUrix, 
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The  Subrogate. — The  executrix  does  not  deny  any 
of  the  facts  on  which  the  petitioner's  claim  rests,  but  she 
simply  says  that  the  petitioner's  legacy  is  not  yet  paya- 
ble by  the  terms  of  the  will.  This  does  not  raise  such 
an  issue  as  requires  the  petition  to  be  dismissed  under 
section  2718  of  the  Code.  No  issue  of  fact  is  raised  ;  it 
is  not  even  denied  that  the  petitioner  has  a  valid  claim 
against  the  estate ;  it  is  only  the  time  of  its  payment 
which  is  disputed ;  it  is  purely  a  question  as  to  the  con- 
struction of  the  testator's  will,  which  it  is  clearly  within 
this  court's  jurisdiction  to  decide,  because  it  becomes 
necessary  to  do  so  in  the  exercise  of  the  powera  expressly 
conferred  by  statute. 

Thus,  on  the  settlement  of  an  executor's  account,  the 
Surrogate's  court  is  to  distribute  the  balance  remaining 
in  the  executor's  hands,  and  this  necessarily  carries  with 
it  the  right  to  construe  the  will,  so  far  as  it  bears  upon 
the  distribution  of  the  estate  (Cushman  v.  Horton,  69  If. 
r.,  149 ;  Teed  v.  Morton,  60  Id.^  602  ;  Gill  v.  Brouwer,  37 
Id.,  649  ;  McNulty  o.  Hurd,  72  Id.,  618,  621). 

So,  in  the  principar  case,  power  is  expressly  given  to 
this  court  to  enforce  the  payment  of  legacies,  and  that 
necessarily  confers  upon  it  jurisdiction  to  look  into  the 
will  to  ascertain  when  the  legacy  is  payable,  and  to  de- 
cide accordingly  (Hoyt  v.  Hilton,  2  Edw.  Gli.,  202).  The 
case  of  Bevan  v.  Cooper  (72  N.  7.,  317),  does  not  militate 
against  these  views.  In  that  case,  it  was  not  at  all  nec- 
essary for  the  Surrogate  to  decide  whether  the  legacies 
were  a  charge  upon  the  testator's  real  estate,  in  order  to 
settle  the  account  of  the  executor,  and  the  court,  in 
holding  that  the  Surrogate  had  no  jurisdiction  to  pass 
upon  that  question,  only  decided  that  this  court  has  no 
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jurisdiction  to  construe  any  provision  in  a  will  which  it 
is  not  necessary  to  interpret,  in  order  to  enable  the  court 
to  carry  out  the  powers  expressly  confeired  upon  it ;  in 
other  words,  that  the  Surrogate's  court  has  no  general 
jurisdiction  to  construe  wills. 

This  brings  us  to  a  consideration  of  the  question, 
whether  the  legacy  given  to  the  petitioner  is  payable 
before  the  death  of  the  testator's  widow,  who  is  also  his 
sole  executrix. 

The  testator  first  gives  his  wife  certain  personal  prop- 
erty, such  as  prints,  books,  plate,  etc.  He  then  gives  to 
her,  absolutely,  one-half  of  the  remainder  of  his  prop- 
erty, real  and  personal,  and  further  gives  her  the  other 
half  to  use  and  enjoy  during  life,  with  power  to  sell. 

He  gives  to  Joseph  Herman  Werjes  a  legacy  of  $2,000, 
to  be  paid  to  him  when  he  shall  have  arrived  at  the  age 
of  twenty-one  years,  and,  in  case  he  should  not  have 
arrived  at  that  age  at  the  decease  of  the  testator's  wife, 
the  amount  of  the  legacy  is  to  be  placed  in  some  respon- 
sible savings  institution,  to  be  paid  to  him  as  aforesaid, 
and,  in  case  of  his  death  before  twenty-one,  the  legacy  is 
given  to  the  testator's  two  brothers,  and  to  his  sister, 
who  makes  this  application,  to  be  divided  among  them, 
share  and  share  alike.  All  the  rest,  residue  and  remain- 
der of  the  estate,  real  and  personal,  is  given  and  devised 
to  the  testator's  said  two  brothers  and  sister,  in  equal 
shares.  The  testator  appoints  his  wife  sole  executrix, 
and,  after  her  death,  his  two  brothers  and  his  sister 
above  mentioned,  executors  of  his  will. 

Joseph  Herman  Werjes  died  before  the  testator,  aged 
nine  years.  The  legacy,  therefore,  upon  the  death  of 
the  testator,  became  vested  in  the  testator's  two  brothers 
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and  his  sister  (Downing  v.  Marshall,  23  JV.  F.,  366) ;  and 
if  there  was  nothing  in  the  will  showing  a  contrary  inten- 
tion, it  would  be  payable  after  the  expiration  of  one  year 
from  the  granting  of  the  letters  testamentary  (2  H.  S.^ 
91,  §  45).  But  in  giving  to  his  widow  one-half  of  the 
residue  of  his  estate,  absolutely,  and  the  other  half  to  be 
used  and  enjoyed  by  her  during  her  life,  the  testator 
clearly  manifested  his  intention  that  the  legacy  given  to 
his  brothers  and  sister  should  not  be  paid  until  after  th^ 
death  pt  his  wife.  It  is  the  only  construction  that  will 
not  violate  that  cardinal  rule,  that  effect  must  be  given, 
if  i)Ossible,  to  every  part  of  the  will.  To  hold  that  the 
legacy  is  payable  before  the  death  of  the  widow  would 
be  in  disregard  of  those  provisions  which  secure  to  her 
the  whole  estate  during  her  life.  In  Burdett  v.  Young 
(5  Bro.  P.  (7.,  54),  after  a  general  gift  of  all  the  estate  to 
the  wife  for  life,  there  was  a  legacy  to  a  grandson  and 
granddaughter  when  they  attain  the  age  of  twenty-one  ; 
the  House  of  Lords,  reversing  the  Lord  Chancellor,  held 
that  the  legacy  was  not  payable  until  the  expiration  of 
the  life  estate. 

In  Heard  v.  Case  (23  How.  Pr.j  546,  551),  the  testator 
gave  to  his  widow  the  use,  occupation,  and  income  of  all 
his  estate  during  her  natural  life,  and  also  gave  to  the 
widow  of  a  deceased  son  $250,  for  which  no  time  of  pay- 
ment was  set,  and  it  was  held  that  the  legacy  was  not 
payable  until  the  determination  of  the  life  estate  of  the 
testator's  widow. 

The  petitioner's  application  is  premature  ;  her  legacy 
is  not  yet  payable,  and  her  petition  must  be  dismissed. 

Ordered  accordingly. 
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Kings  County.— Hon.  W.   L.   LIVINGSTON,  Subeogatb,— 

September,  1881. 

Spaulding  v.  Gibbons. 

In  the  matter  of  the  probate  of  the  will  qf  Patrick 

Flaherty,  deceased. 

It  is  not  necessary  that  a  subscribing  witness  to  a  will  should  actually  see 
the  testator  sign;  it  is  enough  (in  the  absence  of  an  acknowledgment), 
if  his  signature  was  affixed  in  the  presence  of  the  witness;  and  a  con- 
structive presence,  as  being  in  an  adjoining  room,  the  door  to  which 
was  open,  may  be  deemed  a  compliance  with  the  statute. 

Upon  an  application  for  the  probate  of  a  will,  to  which  there  was  no  attes- 
tation clause,  the  testimony  of  the  subscribing  and  other  witnesses 
showed  that  the  necessary  formalities  were  complied  with,  except  that 
there  was  a  question  whether  the  testator  signed  in  the  presence  of  one 
of  the  subscribing  witnesses.  There  was  no  claim  tbat  the  testator 
acknowledged  his  subscription.  It  appeared  that  the  execution  took 
place  while  testator  was  in  bed,  in  a  small  room ;  that  the  will  was 
read  to  him,  and  he  said  it  was  what  he  wanted,  and  declared  that  he 
had  his  full  senses  and  understanding;  thut  he  asked  one  witness  to 
sign,  while  the  other  witness  was  requested  so  to  do  by  a  third  person 
in  testator's  presence.  The  former  witness  testified  that  testator  signed 
in  the  presence  of  both  witnesses,  before  they  affixed  their  signatures, 
and  declared  the  paper  to  be  his  last  will.  The  latter  witness  did  not 
remember  whether  he  saw  testator  sign  or  not,  but  the  evidence  showed 
that  he  was,  at  the  time,  cither  in  the  same  room  or  in  an  adjoining 
room,  in  such  a  position  tliat  he  could  see  the  signing  after  his  attention 
was  drawn  to  what  was  going  on.  The  whole  transaction  occupied 
about  five  minutes. 

Bddt  that,  upon  the  evidence,  the  testator  must  be  considered  to  have 
signed  in  the  presence  of  each  subscribing  witness,  and  that  the  proper 
execution  of  the  will  was  proved. 

Application,  by  Rose  Gibbons,  executrix,  for  the 
probate  of  a  will ;  opposed  by  Mary  Spaulding,  a  sister 
of  decedent,  and  others. 

The  facts  appear  sufficiently  in  the  opinion. 
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John  Coonbt,  for  proponent, 

McGuiRB  &  KuHK,  for  eonieslanta, 
Fbedebick  a.  Fox,  special  gttardian  for  infants. 

The  Sureogatp:. — No  testimony  was  given  on  the 
part  of  the  contestants,  and  the  only  question  that  arises 
on  the  evidence  is  as  to  the  proper  execntion  of  the  will. 

The  testator  was  of  sound  and  disposing  mind,  and 
the  will  was  drawn  to  conform  to  his  wishes.  There  is 
no  attestation  clause.  Michael  Devine,  one  of  the  attest- 
ing witnesses,  says  that  he  did  not  see  the  testator  sign 
the  will ;  that  it  was  read  to  the  testator  in  his  presence  ; 
that,  at  the  time,  the  testator  said  that  he  had  his  full 
senses  and  understanding,  and  then  the  witness  was 
asked  to  sign  it  by  Mr.  Martin,  in  the  presence  of  the  tes- 
tator, and  he  did  so  ;  that  Mr.  Ryan,  the  other  witness, 
was  there,  but  that  he  did  not  sign  in  his,  Devine's, 
presence.  He  subsequently  states  that  he  could  not  say 
that  Ryan  did  not  sign  in  his  presence  ;  that  he  did  not 
remember ;  and  when  asked  if  he  remembered  that  the 
testator  did  not  sign  in  his  presence,  he  answered :  ''  No, 
sir,  I  could  not  say  that  he  did  not." 

John  Ryan,  the  other  witness,  says  that  he  was  pres- 
ent when  the  will  was  drawn ;  that  Bevine  was  not  then 
present,  but  was  sent  for,  because  Martin,  a  cousin  of 
the  deceased,  did  not  wish  to  be  a  witness ;  that  after 
Devine  came,  the  will  was  read  to  the  testator,  in  the 
presence  of  Devine ;  that  the  testator  signed  in  the 
presence  of  Devine ;  that  the  testator  requested  him, 
Ryan,  to  be  a  witness  to  the  will ;  that  he  signed  as  a 
witness  and  handed  the  x>en  to  Devine,  who  also  signed  as 
a  witness  ;  that  the  testator  said  that  the  paper  was  his 
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last  will,  and  called  upon  the  bystanders  to  witness  that 
he  was  perfectly  sane  and  understood  what  he  was  doing ; 
that  all  this  was  done  while  Devine  was  present ;  that 
Devine  could  not  stand  in  the  bedroom,  where  the  tes- 
tator was  lying  in  bed,  because  it  was  too  small ;  but 
that  he  stood  in  the  door- way,  in  the  entrance  to  the 
door,  where  he  could  see  and  hear  all  that  was  done ; 
that  he  came  into  the  small  room  to  sign  the  will. 

James  Martin  says  that,  after  the  will  was  drawn,  he 
read  it  to  the  testator  in  the  presence  of  the  two  witness- 
es ;  that  the  testator  said  it  was  what  he  wanted  ;  that 
he  wanted  to  give  that  to  Rose, — she  took  care  of  him 
and  he  wanted  to  give  it  to  her  ;  that  then  Martin  asked 
him  if  he  could  sign  it,  and  he  said  he  could  ;  that  he 
leaned  out  of  bed  and  signed  it  on  a  chair ;  that  Mr. 
Ryan  took  the  will  and  placed  it  on  a  table  in  the  same 
room,  and  signed  it,  and  that  Mr.  Devine  signed  it  also 
at  the  same  time ;  that  tlte  whole  execution,  including 
the  signing  by  the  witnesses,  did  not  take  over  five  min- 
utes, and  that  he  is  sure  that  Devine  was  pi'esent  in  the 
small  room  when  the  testator  signed. 

Dr.  Archer  dictated  the  will  to  Martin,  according  to 
instructions  given  to  him  by  the  testator,  and  was  pres- 
ent when  the  will  was  read  over  to  the  testator ;  but  he 
does  not  think  that  he  was  present  when  it  was  executed, 
while  Ryan  and  Martin  both  think  that  he  was. 

The  testimony  is  not  as  satisfactory  as  it  might  be, 
but  the  weight  of  it  is  in  favor  of  a  proper  execution  of 
the  will.  The  fact,  which  fs  the  least  satisfactorily 
proved,  is  the  signing  of  the  will  by  the  testator  in  the 
presence  of  both  witnesses. 

Devine  will  not  say  positively  that  he  was  not  present 
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when  the  will  was  signed,  while  Ryan  and  Martin  are 
both  sure  that  he  was,  although  one  says  that  he  was  in 
the  small  bedroom  where  the  will  was  signed,  and  the 
other  that  he  was  standing  in  the  door-way,  from  where 
he  could  see  and  hear  all  that  was  going  on  at  the  testa- 
tor's bedside,  the  bedroom  being  very  small.  Both 
Martin  and  Ryan  also  agree  that,  after  the  will  was  read 
to  the  testator,  it  was  signed  by  hira,  and  then  by  the 
witnesses.  I  understand  from  the  testimony  that  one 
act  followed  the  other,  without  delay  or  interruption  ; 
Martin  says  the  whole  thing  took  about  live  minutes, 
and  Bevine  says  that  he  was  not  in  the  room  more  than 
ten  or  fifteen  minutes  altogether ;  so  that,  if  he  was 
present,  as  he  admits,  when  the  will  was  read  to  the  tes- 
tator, and  after  that  signed  it  as  a  witness,  he  must  have 
been  also  present  when  the  testator  signed.  He  does  not 
say  that  he  was  not  present,  but  only  that  he  did  not  see 
the  testator  sign.  It  was  not  necessary  that  he  should 
actually  see  him  sign.  If  he  was  in  the  same  room  witli 
him,  or  in  the  adjoining  room,  in  such  a  position  that  he 
could  see  him  sign,  after  his  attention  had  been  drawn  to 
what  was  going  on,  the  signing  will  be  considered  to 
have  taken  place  in  his  presence,  particularly  as,  on 
further  examination,  he  says  that  he  does  not  remember 
whether  or  not  he  saw  the  testator  sign  the  will  {Redf. 
on  Wills^  ch.  6,  218,  as  to  the  meaning  of  the  word 
"  presence  ;"  Matter  of  Gilman,  38  Barh.y  364 ;  Peck  v. 
Gary,  ^  N.  T.,  9,  25,  29,  30,  38). 

Upon  the  whole,  I  think  the  proper  execution  of  the 
will  is  proved,  within  the  decisions  in  the  following 
cases :  Vaughan  v.  Burford  (3  Bradf.^  78) ;  Belding  v. 
Leichardt  (2  Stup.   Ct.    [T.   &  a],   52);    Thompson  v. 
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Stevens  (62  iV^.  T.  634 ) ;  Coffin  v.  Coffin  (23  Id.,  9) ; 
Peck  V.  Gary  (supra) ;  Matter  of  Oilman  {supra). 
Decreed  accordingly. 


• »  I 


Kings  Couktt.— Hon.   W.  L.  LIVINGSTON,  Subbogatb.— 

September,  1881. 

Miller  v.  White. 

In  the  matter  of  the  probate  of  the  will,  and  a  codicil 
thereto,  of  Anna  M.  White,  deceased. 

The  burden  of  proviDg  that  a  testator  was  not  of  sound  mind  at  the  time  of 
the  execution  of  a  will,  rests  upon  the  one  contesting  the  probate;  so 
that  if,  upon  the  whole  evidence,  that  fact  remains  doubtful,  the  will 
cannot  be  rejected  on  that  ground. 

Where  a  will  is  made  in  a  sound  state  of  mind,  and  is  subsequently  revoked 
without  the  slightest  evidence  of  any  change  of  purpose,  or  any 
ground  for  it,  after  the  testator  has  shown  signs  of  breaking  up  men- 
tally, the  revocation  may  be  attributed  to  delusion. 

The  testatrix,  in  1877,  made  a  will,  giving  to  her  niece,  who  was  her  only 
next  of  kin,  and  of  whom  she  had  alw^ays  been  fond,  certain  legacies 
and  an  annuity  of  $1,000.  In  1878,  signs  of  mental  disturbance  began 
to  be  noticeable  in  testatrix,  including  a  great  change  for  the  worse  in 
her  personal  habits,  conduct  and  feelings,  she  becoming  untidy,  morose, 
unsociable,  and  subject  to  delusions,  in  particular  taking  a  great  and 
causeless  dislike  to  her  niece,  suspecting  the  latter's  motives  in  visiting 
her,  declaring  that  she  hated  her,  and  even  accusing  her  of  pilfering. 
In  March  of  that  year,  after  the  appearance  of  these  symptoms,  testa- 
trix executed  a  codicil  for  the  sole  purpose  of  revoking  all  the  provisions 
in  her  will,  made  in  behalf  of  her  niece.  Experts  and  one  of  the  sub- 
scribing witnesses  testified  to  an  impairment  of  testatrix's  faculties, 
occurring  after  the  will  was  execut-ed. 

Held,  that,  although  the  mental  deterioi-ation  testified  to  might  not  have 
deprived  testatrix  of  the  moderate  degree  of  capacity.necessary  to  ena- 
ble her  to  make  a  testamentary  disposition,  the  codicil  must  be  refused 
probate,  as  being  the  direct  offspring  of  an  insane  delusion,  on  her 
part,  in  respect  to  her  niece. 
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Application  by  R.  C.  White,  executor,  etc.,  for  the 
probate  of  a  will  and  codicil.  The  contestant,  Josephine 
Miller,  opposed  the  probate  only  of  the  latter  instru- 
ment. One  attesting  witness  to  the  codicil  thought  the 
testatrix  of  sound  mind  at  the  time  of  its  execution  ;  but 
the  other  witness  was  of  a  contrary  opinion.  The  con- 
testant claiming  that  the  burden  of  proof  was  on  the 
proponent,  the  matter  was  submitted,  with  the  under- 
standing that,  if  the  court  found  against  the  contestant, 
she  should  be  allowed  to  put  in  proofs. 

L.  Bbnustt,  for  proponent 

L.  Mabcellus  and  Chab.  Bkadshaw,  for  contestant. 

The  Surrogate. — As  the  evidence  now  stands,  the 
will  and  codicil  must  be  admitted  to  probate.  The  onus 
of  proving  that  the  testatrix  was  not  of  sound  mind 
when  she  executed  the  codicil,  rests  on  the  contestants. 
It  may  be  that  it  is  expected  of  the  party  oflfering  a  will 
for  probate,  that  he  will  examine  the  subscribing  wit- 
nesses, as  to  the  condition  of  the  testator^  s  mind,  but 
that  does  not  relieve  the  contestants  of  the  burden  of 
proving  that  it  was  unsound  ;  so  that  if,  upon  the  whole 
evidence,  that  fact  remains  doubtful,  the  will  cannot  be 
rejected  on  that  ground  {Redf.  Ptdc.  [2  ed.],  215,  216  ; 
Ilec^.  Am.  Cas.  on  WilU^  28,  note ;  1  Redf.  on  With, 
46 ;  Dayton  on  Surrog.  [3  ed.],  57,  175 ;  DelalBield  v. 
Parish,  25  iVl    T.,  72,  97;*  Jackson  v.  King,  4  Cow.^ 

*"  The  following  are  extracts  from  a  communication  by  Thomas  G. 
Sheabman,  Esq.,  to  the  Albapy  Law  Journal,  July  16,  1881: 

"  I  speak  doubtfully  concerning  the  Parish  will  case,  because  it  is  by  no 
means  easy  to  tell  what  legal  principles  were  decided  in  it.  One  judge 
read  an  opinion  holding  that  the  sanity  of  the  testator  had  been  left  in  great 
doubt,  and  that  the  will  should  therefore  be  rejected;  and  in  this  four 

Vol..  v.— 21 
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207 ;  Ean  v.  Snyder,  46  Barb. ,  232 ;  Brown  v.  Torrey, 
24  Id.,  583). 


Subsequently,  further  evidence  having  been  adduced, 

judges  concurred.  Three  judges  held  that  the  testator  was  sane.  One  of 
these  laid  down  the  abstract  proposition  that  the  burden  of  proof,  as  to  in- 
sanity, was  upon  the  opponents  of  a  will ;  and  in  this  dictum  four  judges 
concurred.  But  dicta  do  not  make  law ;  and  the  evident  fact  that  the  will 
was  rejected  because  the  court  remained  in  doubt  as  to  whether  the  testator 
was  sane  or  insane,  makes  this  case,  in  my  opinion,  an  authority  against  the 
dictum. 

'*  Tlie  precise  point  has  not  again  come  before  our  court  of  appeals;  but 
in  Rollwagen  v.  HoUwagen  (63  N.  7".,  504),  the  court  unanimously  held 
that  a  will  made  by  a  testator  of  unquestioned  sanity  must  be  rejected  be- 
cause he  labored  under  some  infirmities  which  left  it  doubtful  whether  he 
fully  understood  the  effect  of  its  provisions;  the  court  saying  that  in  such 
cases  the  proof  that  the  testaior  *  underetood  and  assented  to  *  such  provis- 
ions '  should  be  quite  clear  and  satisfactory  before  it  should  be  admitted  to 
probate.'  And  the  court  cited  the  opinion  of  Davies,  J.,  in  Dclaficld  v. 
Parish,  with  approval;  that  opinion  being  the  one  in  which  it  was  held  that 
the  burden  of  proof  as  to  the  sanity  of  the  testator  was  upon  the  proponent 
of  the  will.  Surely,  if  the  burden  of  proof  is  cast  upon  the  proponent  to 
show  that  a  sane  but  sick  testator  fully  understood  the  will,  the  court  would 
not  admit  a  will  to  probate  upon  evidence  equally  balanced,  as  to  the  testa- 
tor having  mind  enough  to  understand  anything.  The  earlier  decisions,  as 
Judge  Da  VIES  showed  in  his  opinion,  hold  that  the  burden  of  proof  is  upon 
the  proponent  in  this  respect.  Judge  Gould,  in  his  dissenting  opinion,  re- 
lied upon  the  general  rules  of  evidence  in  relation  to  contracts  and  other 
acts  between  living  persons. 

**  Finally,  let  us  ask  what  practical  experience  tells  us  is,  and  what  rea- 
son tells  us  should  be,  the  actual  law  in  this  matter Is  there 

any  Surrogate  who  admits  a  will  to  probate  without  asking  the  subscribing 
witnesses  whether  the  testator  appeared  to  be  of  sound  mind  ?    The  Suito- 

gat OS  of  New  York  and  Kings  County  certainly  do  not Would 

he  (the  Surrogate)  have  accepted  a  will  if,  when  he  asked  the  witnesses 
whether  the  testator  was  of  sound  mind,  they  had  replied  that  it  was  none 
of  his  bui^incss,  or  even  that  they  were  utterly  unable  to  say  whether  he 
was  or  not?  If  the  evidence  is  so  conflicting  that  the  Surrogate  is  utterly 
unable  to  determine  whether  the  testator  was  insane  or  not,  shall  he  sustain 
the  will?  Would  the  general  term  sustain  him  if  he  did?  If  the  case  is 
sent  to  a  jury  and  they  all  come  into  court,  saying  thai  the  mind  of  every 
one  of  them  is  evenly  balanced  on  the  issue  of  sanit}',  would  the  court  direct 
them  to  give  a  verdict  in  luvor  of  the  will?    If  not,  why  not? 


KINGS  COUNTY,' SEP raMBER,   1881.  323 

I  ■  ■  ■■    , 

MILLBR  V.  WHITE. 

the  Surrogate  delivered  the  following  opinion,  wherein 
the  facts  sufficiently  appear. 

The  Surrogate. — In  September,  1877,  the  testatrix 

**  A  little  thought  shows  that  there  is  a  great  deal  of  difference  between 
a  will  and  a  contract.  The  business  of  life  cannot  go  on  without  contracts; 
but  it  can  go  on  perfectly  well  without  wills.  The  law  makes  a  will  for 
every  man,  which  is  generally  better  than  any  he  can  make  for  himself. 
Contracts  are  matters  of  natural  right,  recognizw'd  by  common  law.  AVills 
arc  matters  of  ailificial  right,  dependent  upon  statutes.  No  man  has  any 
real  interest  in  his  property  after  his  death ;  and  experience  has  shown  so 
strongly  thb  danger  of  allowing  men  to  tie  up  property  after  their  death, 
that  their  power  to  do  so  is  hedged  about  with  many  restrictions.  The 
presumption  is  that  every  will  is  unjust;  for  it  always  makes  some  disposi- 
tion of  property  which  is  contrary  to  the  general  experience  of  mankind,  ns 
embodied  in  the  law.  Of  course  the  circumstances  of  each  case  may  re- 
move this  presumption;  but  it  is  only  reasonable  to  refuse  to  give  efl^ct  to 
buch  dispositions  of  property,  so  long  as  any  doubt  remains  as  to  the  per- 
fect soundness  of  mind  of  the  testator.  And  for  this  roason  the  law  sets 
aside  wills  on  a  degree  of  proof,  cither  as  to  sanity  or  undue  influence, 
which  would  make  no  impression  in  an  action  to  set  aside  a  contract. 

"  I  am  aware  that  this  doctrine  is  not  universal  law,  and  that  in  Penn- 
sylvania, Maryland,  Delaware,  Kentucky,  and  perhaps  New  Jersey  Rud 
other  States,  the  proponent  of  a  will  is  not  required  to  give  any  evidence  as 
to  the  testator's  sanity.  But  he  is  in  New  York,  as  is  conceded  by  the  last 
case  in  which  it  is  said  that  the  burden  of  proof  is  not  on  him  (Harper  f>. 
Harper,  1  N.  T.  Sup.  Ct.,  351,  855);  and  it  is  the  settled  rule  in  Qreat  Brit- 
ain and  Ireland,  Maine,  New  Hampshire,  Massachusetts,  Connecticut, 
Georgia,  Illinois  and  Michigan,  that  a  will  cannot  stand  if  the  testator's 
mental  capacity  is  left  in  grave  doubt  (Barry  v.  Butlin,  2  Moore's  P.  C.  480; 
Baker  u.  Batt,  Id.,  817;  Sutton  v.  Sadler.  3  C.  B.  [N.  S.],  87;  Symes  t. 
Green,  1  Swdby  <fc  71,  401;  Keays  r.  McDonnell,  (V  Irish  Bep.  Eq.,  Oil;  Rob- 
Insonv.  Adams,  62  Maine,  369;  Cilley  v.  Cilley,  84  Id.,  162;  Boardraan  v. 
Woodman,  47-^  K,  120;  Perkins  v.  Perkins,  89  Id.,  163;  Crowninshield 
c.  Crowninshield,  2  Grai/,  523;  Baldwin  v.  Parker,  99  Mass.,  79;  Comstock 
V.  Hadlyme,  8  Conn.,  261;  Potts  v.  House,  6  Oa.,  324;  Rigg  v.  Wilton,  13 
III.,  15;  Taff  fe.  Hosmer,  UMich.,  309;  Kempsey  «.  McGinnis,  21  Id.,  123, 
147;  Aiken  v.  Weckerly,  19  Id.,  482,  and  other  cases).  And  although  the 
earlier  decisions  in  Vermont  in  the  time  of  Chief  Justice  I.  F.  Redfield 
were  to  the  contrary,  they  have  been  overruled  in  that  State,  and  the  Brit- 
ish doctrine  followed  (Williams  c.  Ro>»in6on,  42  Vt.,  658).  Being  confi- 
dent that  this  is  the  law  of  New  York,  I  think  ....  too,  tJiat  this 
was  the  rule  actually  applied  in  Delafleld  v.  Parish." 

See,  also,  Dickie  v.  Van  Vleck,  atite,  284,  at  p.  286. 
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made  a  will,  whereby  she  gave  to  Josephine  Miller  cer- 
tain legd.cies,  and  also  gave  to  her  execator  the  sum  of 
$40,000,  in  trnst  for  certain  designated  purposes  ;  among 
others,  to  pay  from  the  interest  of  said  fund  $1,000 
a  year  to  the  said  Josephine  Miller.  It  is  conceded  that, 
up  to  that  time,  the  testatrix  was  of  sound  mind,  and  no 
question  is  raised  as  to  the  will. 

In  March,  1878,  the  testatrix  executed  a  codicil,  for 
the  only  purpose  of  revoking  all  the  foregoing  legacies  to 
Miss  -Miller.  It  is  this  codicil  that  is  contested.  -  Its  exe- 
cution has  been  proved,  and  there  is  no  evidence  that  it 
was  obtained  through  undue  influence ;  but  the  contest- 
ant claims  that,  shortly  after  the  execution  of  the  will, 
the  testatrix's  mind  began  to  fail,  and  that,  at  the  date  of 
the  execution  of  the  codicil,  she  was  of  unsound  mind. 

The  evidence  shows  that  Miss  -Miller  was  her  niece, 
and  her  only  heir  and  next  of  kin  at  the  time  the  codicil 
was  executed.  The  testatrix  had  always  been  fond  of 
her,  and  treated  her  well  and  kindly  up  to  the  year  1878, 
when  signs  of  mental  disturbance  began  to  manifest 
themselves  in  the  testatrix,  and  a  great  change  was 
noticeable  in  her  conduct  and  feelings.  Whereas  she 
had  formerly  been  neat  and  particular  in  her  personal 
appearance,  hospitable  and  generous  in  her  way  of  liv- 
ing, lady-like,  sociable  and  agreeable  in  her  intercourse 
with  others,  now  she  was  careless  and  slovenly,  mean  and 
close,  vulgar,  averse  to  company,  abusive  and  suspicious. 
She  also  had  delusions,  believing  that  she  saw  people 
who  were  dead  or  not  present.  She  took  a  great  dislike 
to  her  niece.  Miss  Miller,  and  began  to  suspect  her 
motives  in  visiting  her,  and  even  her  honesty,  accusing 
her  of  carrying  oflE  things  in  her  pockets. 


KINGS  COUNTY,   SEPTEMBER,   1881.  3J^5 

HILLBR  V.  WHITE. 

Eliza  Marsh,  one  of  the  witnesses  to  the  codicil,  says 
that  she  does  not  think  that  the  testatrix  was  competent 
to  make  it ;  that  she  had  a  fall  in  1878,  and  never  was  in 
her  right  mind  after  that.  It  is  true  that  the  weight  of 
this  witness's  opinion  is  much  impaired  by  the  fact  that 
she  was  a  witness  to  the  codicil,  and  that  she  offers  no 
explanation  of  the  inconsistency  between  her  opinion  as 
to  the  soundness  of  the  testatrix's  mind  and  her  willing- 
ness to  act  as  a  witness  to  the  codicil ;  but  she  gives  the 
facts  on  which  she  bases  her  opinion,  and  the  well-known 
and  very  competent  experts  who  were  examined,  are 
also  of  the  opinion  that  the  testatrix's  mental  faculties 
had  become  impaired ;  but  whether  to  the  extent  of 
depriving  her  of  that  moderate  degree  of  capacity  neces- 
sary to  enable  her  to  make  a  will  is  not  so  clear  (Dela- 
field  V.  Parish,  25  JV.  F.,  9).  It  might  well  be,  therefore, 
that  the  codicil  should  not  be  set  aside,  were  it  not  clear 
that  it  was  the  direct  result  of  delusion  on  the  part  of  the 
testatrix  respecting  her  niece  (Seamen's  Friend  Society 
z).  Hopper,  33  JST.  T.,  619,  625  ;  Dunham's  Appeal,  Sedf, 
Am,  Cas.  on  Wills,  93).  Absurd  prejudices,  groundless 
antipathies,  silly  and  chimerical  liatreds,  originating  in 
acknowledged  insanity,  are  evidences  of  the  existence  of 
delusion  (Boyd  v.  Eby,  Hed/.  Am.  Cas.  an  Wills,  218, 
222).  Insane  delusion  may  exhibit  itself  by  hating, 
without  cause,  persons  formerly  loved  (Head-note  to 
Bitner  v.  Bitner,  Se^.  Am.  Cas.  on  Wills,  751,  752) ; 
and  where  a  will  is  made  in  a  sound  state  of  mind,  and  is 
subsequently  revoked  without  the  slightest  evidence  of 
any  change  of  purpose,  or  any  ground  for  at,  after  the 
testator  has  shown  signs  of  breaking  up  mentally,  the 
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revocation  may  be  attributed  to  delusion  (Note  to  Duf- 
field  ^.  Morris,  Redf.  Am.  Cos.  on  Wills,  206,  217). 

In  the  principal  case,  there  is  absolutely  nothing  to 
account  for  this  codicU,  but  the  dislike  taken  by  the  tes- 
tatrix to  her  niece,  without  any  apparent  cause  whatever, 
after  the  testatrix's  mental  faculties  had  become  impaired, 
and  which  must  be  attributed  to  delusion, — delusion 
evidenced  not  only  by  the  sudden  and  unaccountable 
change  of  feeling  ou  the  part  of  the  testatrix  towards  her 
niece,  but  by  the  testatrix's  own  declarations,  to  the 
eflfect  that  she  hated  her  niece,  that  her  niece  came  to  see 
her  to  take  things  away,  and  that  she  carried  them  away 
in  her  pockets.  A  decree,  admitting  the  will  to  probate, 
and  rejecting  the  codicil,  may  be  submitted. 


»  ^  • »' » 


Kings  County.— Hon.   W.   L.   LIVINGSTON,  SuEBoaATB.— 

September,  1881. 

Lafferty  «.  Laffebty. 

In  the  matter  of  the  prohdte  of  the  will  of  Bebnard 

GiLLAN,  deceased. 

The  Code  of  Civil  Procedure  has  no  application  to  proceedings  for  probate, 
commenced  by  service  of  the  citation  on  all  the  necessary  parties  in 
1872. 

The  administrator  of  a  mortgagee,  in  a  mortgage  executed  by  a  devisee  un- 
der a  will,  is  a  ''  person  interested  in  the  estate,"  within  Lart9S  1837.  ch. 
4fi0,  §  4,  and  might  "  have  such  will  proved  before  the  proper  Surro- 
gate." He  might,  therefore,  also  intervene  and  ask  to  be  made  a  party 
to  proceedings  intitituted  for  its  probate. 

It  sefms,  that  section  2617  of  the  Code  of  Civil  Procedure,  giving  such  right 
of  intervention  to  any  person  "interested  in  sustaining  or  defeating 
the  will"  merely  formulates  the  pre-existing  law. 
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'One  ^ho  has  not  been  formally  made  a  party  to  probate  proceedings  cannot 
make  any  motion  therein. 

It  neemSf  that  such  proceedings  do  not  abate  by  the  death  of  all  the  parties, 
but  may  be  revived  by  bringing  in  the  successors  to  the  rights  and  in- 
terests of  the  deceased  parties. 

Thi8  was  an  application  to  revive  and  continue  pro- 
ceedings for  the  probate  of  the  will  of  decedent. 

The  petition  of  John  LaflFerty  showed  that  proceed- 
ings for  tlie  probate  of  the  will  of  Bernard  Gillan  were 
commenced,  in  January,  1872,  by  Anthony  Gillan,  one 
of  the  executors  named  in  the  will ;  that  Mary  Gillan, 
the  widow,  and  Sarah  Lafferty,  the  only  heir  and  next 
of  kin  of  the  decedent,  were  made  parties  thereto ;  that 
one-  witness  was  examined  on  January  22,  1872,  and 
nothing  further  was  done  ;  that  the  testator  died  in  De- 
cember, 1871,  and  by  his  will,  after  giving  several  small 
legacies,  devised  and  bequeathed  all  the  residue  and  re- 
mainder of  his  property,  real  and  personal,  to  his  wife  ; 
that  the  said  Mary  Gillan,  on  J  anuary  2, 1872,  mortgaged 
to  Michael  Laflferty  a  certain  j)iece  or  parcel  of  land 
which  had  been  devised  to  her  by  the  will,  to  secure  the 
sum  of  $400 ;  that,  of  the  parties  to  the  proceedings  for 
probate,  Mary  Gillan  and  Sarah  Lafferty  are  dead  ; — it 
not  appearing  whether  Anthony  Gillan  is  dead  or  alive, 
nor  whether  Thomas  Gibney,  the  other  executor  of  the 
will  of  Bernard  Gillan,  is  living,  nor  who  are  the  respect- 
ive executors  or  administrators  of  Mary  Gillan  and 
Sarah  Laflferty  ;  that  Annie  Laflferty,  a  daughter  of  Sarah 
Laflferty,  and  the  wife  of  the  petitioner,  is  the  only  heir 
and  next  of  kin  of  Mary  Gillan  and  of  Sarah  Laflferty  ; 
that  Michael  Laflferty,  the  mortgagee,  is  dead,  and  the  pe- 
titioner is  the  administrator  of  his  effects.  The  prayer  of 
the  petition  was  that  a  citation  issue  to  the  said  Annie 
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Lafferty,  to  attend  the  continnation  of  the  proceedings 
heretofore  instituted  for  the  probate  of  the  last  will  and 
testament  of  Bernard  Gillan. 

M.  F.  McGoLDRiCE,  for  petitioner. 

The  Surrogate. — ^The  probate  proceedings  having 
been  commenced  by  the  service  of  the  citation  therein  on 
all  the  necessary  parties  in  1872,  the  Code  has  no  appli- 
cation to  them  (§  3347,  subd.  11 ;  §  3348). 

The  petitioner's,  intestate  was  not  a  party  to  the  pro- 
ceedings and  the  question  suggests  itself  whether  the  pe- 
titioner can  make  himself  a  party  to  them  and  ask  that 
they  l>e continued.  Under  the  act  of  1837,  in  force. be- 
fore the  Code,  an  executor,  devisee  or  legatee  named  in 
any  last  will,  or  any  person  interested  in  the  estate, 
might  have  such  will  proved  (L.  1837,  ch.  460,  §  4).  The 
petitioner  in  this  case  is  neither  an  executor,  devisee  nor  a 
legatee  named  in  the  will  of  Bernard  Gillan,  but  he  may 
be  said  to  be  a  person  interested  in  his  estate.  He  is  the 
legal  owner  of  a  mortgage  on  real  estate  which  passes 
under  Grillan  s  will,  and  as  such  has  an  interest  in  having 
said  will  proved.  True,  this  mortgage  has  been  executed 
since  Gillan's  death,  by  his  devisee,  but  that  is  imma- 
terial ;  the  object  of  the  statute  is  to  give  the  right  to 
have  the  will  proved  to  every  person  who  is  interested  in 
having  that  done,  by  reason  of  his  interest  in  the  prop- 
erty which  is  the  subject  of  the  will,  and  that  object 
would  be  frustrated  in  many  instances,  if  the  right  given 
by  the  statute  were  limited  to  those  having  an  interest 
in  the  property  at  the  time  of  the  death  of  the  testator. 

Take  this  very  case :  there  is  no  one  but  the  peti- 
tioner and  the  persons  interested  in  the  estate  of  his 
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intestate,  who  appear  to  have  any  interest  in  having 
Bernard  Gillan's  will  proved. 

As  a  person  who  may  have  the  will  proved  under  the 
statute  before  cited,  the  petitioner  clearly  has  the  right 
to  ask  to  be  aUowed  to  intervene  and  become  a  party  to 
the  proceeding  for  the  probate  of  the  will,  for  the  purpose 
of  protecting  his  own  interests  (Booth  v.  Kitchen,  7  Hun^ 
255,  259,  260,  264 ;  Walsh  v.  Ryan,  1  Brad/.,  433  ;  Mar- 
vin V.  Marvin,  11  Abb.  If.  S.^  97  ;  Children's  Aid  Society 
V.  Loveridge,  70  iT.  T.,  387,  391 ;  Turhunet;.  Brookfield, 
1  Sed/.,  220). 

Section  2617  of  the  Code  expressly  gives  that  right  to 
any  person  interested  in  sustaining  or  defeating  the  will, 
and  I  do  not  understand  it  as  laying  down  a  new  rule, 
but  only  as  formulating  in  this  respect  the  law,  as  it 
existed  before  the  Code  went  into  effect. 

But,  as  was  held  in  Foster  v.  Tyler  (7  Paige^  48,  52), 
the  petitioner  must  first  become  a  party  to  the  pro- 
ceedings, before  he  can  make  any  motion  or  take  any 
steps  therein.  To  that  end,  he  must  amend  the  prayer 
of  his  petition,  and  ask  to  be  allowed  to  intervene  and 
become  a  party  to  the  proceedings  to  prove  the  will  of 
Bernard  Gillan,  and  upon  the  petition  so  amended,  an 
order  will  be  made  accordingly. 

As  I  have  said  before,  it  does  not  appear  whether  the 
executor  Anthony  GUllan  is  dead  or  alive,  but  all  the 
other  parties  to  the  proceedings  are  dead,  and  the  next 
question  therefore  which  presents  itself  is  whether  the 
proceedings  for  the  probate  of  Bernard  Gillan's  will  have 
abated  or  can  be  revived  and  continued.  The  authorities 
hold  that  they  do  not  abate,  but  that  they  may  be  re- 
vived and  continued   by  bringing  in  the  persons  who 
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have  succeeded  to  the  rights  and  interests  of  the  deceased 
parties  (Van  Alen  t>.  Hewins,  5  Hun^  44  ;  Jie^f-  Prac^ 
[2  ed.],  100).  The  petitioner,  therefore,  after  having 
made  himself  a  party  to  the  proceedings  for  the  probate 
of  the  will  of  Bernard  (Jillan,  will  be  in  a  position  to 
make  a  motion  in  said  proceedings,  upon  the  {)roper  pe- 
tition, asking  that  they  may  be  revived  and  continued, 
and  that  the  successors  in  interest,  personal  represen- 
tatives ^nd  heirs  (naming  them)  of  the  deceased  parties 
may  be  cited  to  appear  and  attend  t^e  probate  of  said  last 
will  and  testament  (Van  Alen  v.  Hewins,  5  Hwiy  44, 47). 
Of  course,  Anthony  Gillan,  if  living,  must  have  due 
notice  of  such  motion,  as  he  is  a  party  to  the  proceedings. 
Ordered  accordingly. 


Kings  County.— Hon.  W.  L.  LIVINGSTON,  SuKEoaATB.— 

October,  1881. 

Harward  V,  Hewlett. 

* 

In  the  matter  of  the  jvdicial  settlement  of  the  account 
of  William  M.  Hewlett,  executor^  etc.j  of  Sarah 
Hayre,  deceased. 

The  testator,  by  his  will,  gave  to'  his  granddaughter,  an  infant,  a  legacy  of 
$1,000,  to  be  paid  to  her  at  majority;  in  case  she  died  in  Infancy,  one- 
half  of  that  sum  to  go  to  her  mother.  He  bequeathed  the  residue  of 
his  estate  to  a  nephew.  The  granddaughter  claimed  to  he  entitled  to 
interest  on  her  legacy  until  her  majority.  There  was  no  evidence  that 
testator  had  assumed  the  relation  of  a  parent  towards  her.    Held, 

1.  That  the  testator  being  neither  the  father  of,  nor  one  ifi  loco  parentis  to 
the  legatee,  she  was  not  within  the  exception  which  allows,  in  such 
cases,  where  the  will  makes  no  provision  for  the  infunt's  support,  in- 
terest on  a  legacy  before  the  time  when  the  Utter  becomes  payaUle. 
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2.  That  interest  on  the  $1,000,  during  the  legatee*s  infancy,  belonged  to 
the  residuary  estate. 

The  costs  of  an  accounting  by  an  executor,  etc.,  have  no  place  in  the  ac- 
count ^/<f(2  in  thai  proceeding,. v^  they  must  first  be  fixed  by  the  decree. 
Charges  for  counsel  fees,  paid  on  the  accounting,  should  be  separately 
stated,  and  accompanied  ivith  an  affidavit  showing  conformity  to  Code 
Civ.  Pro.,  §  2502. 


Apphcation  by  executor,  for  the  judicial  settlement 
of  his  account,  and  for  distribution  of  the  surplus  in  his 
hands.  Isabella  Harward,  an  infant  legatee,  and  others, 
were  cited  and  appeared  on  return  of  the  citation. 

The  account  contained  a  charge  of  $75  for  expenses 
of  final  accounting  and  services  rendered  to  the  executor 
by  his  attorneys. 

The  testator,  by  his  will,  gave  to  his  granddaughter 
all  his  clothes,  bed  and  bed-clothes,  and  a  legacy  of 
$1,000,  to  be  paid  to  her  at  the  age  of  twenty-one  years  ; 
but,  in  case  she  should  die  before  arriving  at  that  age,  he 
gave  to  her  mother,  from  that  money,  the  sum  of  $600. 
All  the  rest  and  residue  of  his  property  he  gave  to  his 
nephew,  Moses  J.  Hendrickson. 

The  granddaughter,  an  infant,  claimed,  by  her  special 
guardian,  that  she  was  entitled  to  interest  on  her  legacy 
until  she  attained  the  age  of  twenty-one. 

Morris  &  Pearsall,  for  executor, 

C.  J.  MoRiTZ,  <peeia2^tM»rdia7»/(^t>l/%m<20t0'a<e0. 

Thb  Surrogate. — As  a  general  rule,  a  l^acy  only 
draws  interest  from  the  time  it  becomes  payable,  unless 
it  is  otherwise  expressed  in  the  will. 

To  this  rule  there  are  several  exceptions,  and  one  is 
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where  the  testator  was  the  parent,  or  stood  in  the  rehi- 
tion  of  parent,  to  the  legatee,  and  such  legatee  is  an 
infant,  and  has  no  other  provision  nor  any  maintenance, 
in  the  meantime,  allotted  by  the  will.  The  rule  is  based 
upon  the  presumption  that  the  testator,  in  such  case, 
must  have  intended  that  the  legatee  should  in  the  m'ean- 
time  be  maintained  at  his  expense,  thus  discharging  his 
moral  obligation  or  carrying  out  his  benevolent  design 
(Brown  v.  Knapp,  17  Bun,  160 ;  79  iV:  F.,  136,  141 ; 
Wms.  on  ExWs.  [2d  ed.],  1538,  1539). 

In  the  principal  case,  the  testator  was  not  the  father 
of  the  legatee,  and  there  is  nothing  to  show  that  he  had 
assumed  the  relation  of  a  parent  towards  her  ;  the  case 
is  not  therefore  brought  within  the  exception  to  the 
general  rule  above  referred  to. 

The  legatee  having  no  claim  to  the  interest  accruing 
on  her  legacy  while  she  remains  an  infant,  it  belongs  to 
the  residuary  legatee,  who  is  entitled  to  all  personal 
property,  including  all  interest  made  on  the  estate,  not 
disposed  of  by  the  will  (  Wms.  on  Ea^rs.  [2d  ed.],  1568 ; 
McLoskey  v,  Reid,  4  Bradf.,  334,  339,  340). 

The  vouchers  must  be  filed,  before  the  disbursements 
charged  in  the  account  can  be  allowed,  and  the  costs  of 
this  accounting  have  no  place  in  the  account,  as  they 
must  first  be  fixed  and  allowed  by  the  decree.  If  any 
charge  is  made  for  counsel  fees  paid  in  this  proceeding, 
it  should  be  separately  stated,  so  that  the  court  may 
judge  whether  it  exceeds  the  limit  fixed  by  section  2562 
of  the  Code ;  and  there  should  be  proof  by  affidavit  of  the 
number  of  days  necessarily  occupied  in  preparing  the 
account  for  settlement,  which,  in  this  case,  judging  from 
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an  inspection  of  the  account,  cannot  probably  exceed 
one  day. 

Decreed  accordingly. 


Kings   County.— Hon.  W.   L.  LIVINGSTON,  SuBBOGATiB.— 

October,  1881. 

Matter  of  Hudson. 

In  the  matter  of  the  estate  of  Henry  C.  Hudson,  de- 
ceased. 

Where  an  application  is  made,  pursuant  to  Code  Civ.  Pro.,  g  2695,  for  an- 
cillary letters  under  a  will  proved  in  a  court  of  another  State,  by  whose 
laws  wills  are  admitted  by  the  oral  direction  of  the  court,  without  any 
written  **  judgment,  decree  or  order," — that  fact  should  appfar  by  the 
certificates  of  exemplification,  or.  if  such  a  certificate  is  refused,  then 
by  the  affidavit  of  a  person  having  knowledge  of  those  laws. 

It  Beems,  that  a  will  proved  before  the  Surrogate  of  a  county  of  the  State  of 
New  Jersey,— it  appearing,  by  the  certificate  of  the  Secretary  of  that 
State,  that  such  Surrogate  has  jurisdiction,  and  that  he  is  tlie  derk  of 
the  orphan's  court  of  his  county,  which  is  a  court  "  duly  constituted," 
etc.  (Code  Civ.  Pro.,  §  2705),  may,  by  a  liberal  construction,  be  deemed 
to  have  ''been  admitted  to  probate  by  a  competent  court,"  within  the 
meaning  of  Code  Civ.  Pro.,  §  2605;  the  authorized  and  authenticated 
act  of  the  clerk,  an  officer  and  component  part  of  his  court,  being  con- 
sidered as  performed  by  the  latter. 

This  was  an  application  by  Wm.  H.  Brokaw,  for  an- 
cillary letters  testamentary,  under  the  will  of  decedent. 
The  facts  appear  sufficiently  in  the  opinion. 

BuLLivAN  &  Cromwell,  for  peUtioner. 

The  Surrogate. — ^There  is  a  difficulty  in  the  way  of 
granting  the  decree  asked  for,  to  which  I  called  attention 
when  these  pai)er8  were  before  me  on  a  former  occasion. 
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No  exemplified  copy  of  the  judgment,  decree  or  order 
admitting  the  will  to  probate  has  been  presented  to  this 
court,  as  required  by  §  2695  of  the  Code.  If,  under  the 
laws  of  the  State  of  New  Jersey,  where  the  will  was 
proved,  no  such  written  judgment,  decree,  or  order  is 
made,  but  wills  are  admitted  to  probate  on  the  mere  oral 
direction  of  the  court,  that  fact  should  appear  by  the 
certificates  of  exemplification,  or,  if  the  oflicials  signing 
said  certificates  refuse  to  certify  to  that  fact,  then  by  the 
affidavit  of  some  person  having  knowledge  of  the  laws  of 
New  Jersey. 

It  must  also  be  shown  that  the  will  was  admitted  to 
probate  by  a  court  duly  constituted  under  the  laws  of 
New  Jersey  (Code,  §§  2695,  2705).  It  appears,  by  the 
record  of  the  proceedings  and  the  certificates  of  exempli- 
fication, that  the  said  will  was  proved  before  the  Surro- 
gate of  Union  county ;  he  is  nowhere  described  or  spoken 
of  as  the  judge  of  a  court ;  on  the  contrary,  the  Secretary 
of  State,  who  is  to  certify  that  the  court,  by  which  the 
will  was  admitted  to  probate,  was  properly  constituted 
(Code,  §  2705),  certifies  that  the  Orphan's  court  of  Union 
county  is  a  duly  constituted  court  under  the  laws  of  the 
State  of  New  Jersey,  and  that  the  Surrogate  of  said  coun- 
ty is  also  the  clerk  of  said  Orphan's  court.  He  further 
certifies  that  the  said  Surrogate  had  jurisdiction  to  admit 
wills  to  probate,  and  to  grant  letters  testamentary  there- 
x)n,  and  that  the  seal  of  the  said  court  is  the  seal  of  the 
said  Surrogate. 

At  first,  I  had  doubts  whether  it  could  be  said  that 
the  will  had  been  admitted  to  probate  by  a  court ;  but 
further  reflection  has  satisfied  me  that  under  a  liberal 
construction  of  the  above  sections  of  the  Code,  which 
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construction  is  entitled  to  prevail,  the  will  may  be  con- 
sidered as  having  been  admitted  to  probate  by  the 
Orphan's  court  acting  through  its  clerk,  the  Surrogate  of 
the  county.  Mr.  Burrill,  in  his  work  on  Practice,  enum- 
erates, among  the  circumstances  essential  to  the  exist- 
ence of  every  court,  that  it  should  possess  the  proper 
oflBicers  to  aid  it  in  the  performance  of  its  duties  (vol.  1, 
p.  35).  In  this  case,  the  court  was  by  law  constituted 
with  the  Surrogate  of  the  county  as  its  clerk.  He  there- 
fore became  a  constituent  part  of  the  court,  as  well  as  its 
judges;  and  in  the  exercise  of  the  powers  expressly  con- 
ferred upon  him'  in  his  official  capacity,  his  acts  may  well 
be  considered  the  acts  of  the  court,  when  such  a  con- 
struction is  necessary  to  facilitate  the  administration  of 
justice. 

Thus  it  is  that,  by  degrees,  under  the  common  law  of 
practice,  many  acts  which  originally  emanated  directly 
from  the  courts,  and  took  place  in  their  immediate  pres- 
ence, came  to  be  performed  by  the  clerks  exclusively  in 
their  offices  {BurrilVs  Practice^  40). 

If  the  laws  of  New  Jersey  had  conferred  upon 
each  of  the  judges  of  the  Orphan's  court  the  same  juris- 
diction, to  admit  wills  to  probate,  which  it  has  conferred 
upon  the  Surrogate,  there  would  be  little  doubt  that  a 
will  admitted  to  probate  by  one  of  said  judges  would 
be  considered  as  having  been  admitted  to  probate  by  the 
courts  within  the  meaning  of  §  2695  of  the  Code.  The 
Surrogate,  as  we  have  seen,  is  a  constituent  part  of  the 
Orphan's  court,  as  well  as  its  judges,  and  the  admission 
of  the  will  to  probate  by  him  must  be  viewed  in  the  same 
light. 

Ordered  accordingly. 
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Kings  County.— Hon.   W.  L.  LIVINGSTON,  Subrogatk.— 

October,  1881. 

McCuE  V.  O'Hara. 

In  the  matter  of  the  prohnte  of  the  will  of  Maky 

O'Hara,  deceased. 

m 

The  Surrogate's  court  has  power,  independently  of  statute  or  Rule,  to  allow 
to  the  guardian  ad  Utem  of  an  infant  party,  a  reasonable  compensation 
for  his  services.  This  power  is  recognized  by  the  Code  of  Civil  Proce- 
dure, and  the  rules  of  court  (§  17 ;  rule  50). 

Section  2558,  subd.  8,  of  tliat  Code,  which  excepts  an  infant's  guardian 
from  the  prohibition  to  award  costs  to  an  unsuccessful  contestant  of  n 
will,  does  not  limit  such  compensation  to  the  taxable  costs. 

Motion  by  Alexander  McCue  and  another,  executors, 
etc.,  of  decedent,  to  strike  from  a  decree  on  probate  an 
allowance  to  the  special  guardian  of  Mary  C.  O'Hara,  an 
infant  party,  beyond  the  amount  of  taxable  costs. 

W.  N.  'Dyksmux,  far  the  fnotion, 

Thomas  E.  Peabsall,  tfpeeial  guardian  far  iftfant. 

The  Surrogate. — It  is  conceded  that  this  court  has 
the  power  to  make  an  allowance  to  the  guardian  a^  litem 
for  an  infant  (JRedf.  Prac,  [2  ed.],  769).  The  power  ex- 
ists, independently  of  any  express  provision  of  law,  or 
rule  of  court,  but  it  is  recognized  by  the  general  rules, 
which  are  applicable  to  all  courts  of  record  {Oode^  §  17 ; 
rule  50).  The  amount  allowed  is  to  be  a  reasonable  com- 
pensation for  the  services  rendered.  Sometimes  the  tax- 
able costs  are  given,  when  they  are  deemed  sufficient ; 
very  often  a  larger  amount.  It  has  never  been  under- 
stood that  the  provisions  of  the  Code,  which  recognize 
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the  right  of  guardians  ad  litem  to  be  allowed  costs,  had 
the  effect  of  limiting  their  compensation  to  the  taxable 
costs.  No  such  construction  has  ever  been  given  to  sec- 
tion 474,  which  speaks  of  the  costs  and  expenses  allowed 
to  the  guardian  by  the  court,  and  it  cannot  justly.be 
claimed  for  section  2558,  subd.  3,  which  excepts  an  in- 
fant's guardian  from  the  effect  of  the  prohibition  to  the 
court  to  award  costs  to  an  unsuccessful  contestant  of  a 
wiU. 

The  motion  is  denied. 


-«-» 


Kings  County.— Hon.   W.  L.  LIVINGSTON,  Subrogatb.— 

November,  1881. 

Carroll  t?.  Hughes. 

In  the  matter  of  the  jVfdidal  settlement  of  the  account 
of  James  H-VGhieSj  .  administrator^  etc.^  (j/*  Peter 
Hughes,  deceased. 

An  ftdministrator,  etc.,  is  not  entitled  to  his  commissions  until  they  have 
been  allowed  by  the  Surrogate. 

A  party  objecting  to  an  account  must  sustain  his  objections  by  proof,  be- 
fore they  can  be  allowed. 

Chaiges  for  legal  services,  rendered  to  an  administrator,  etc. ,  upon  an  ac- 
counting, must  be  separately  stated,  and  accompanied  with  an  affidavit 
showing  conformity  to  Code  Civ.  Pro.,  §  2562. 

In  the  absence  of  proof  to  the  contrary,  the  laws  of  a  sister  State  are  pre- 
sumed to  be  the  same  as  our  own. 

Where  there  arc  several  administrations  on  the  estate  of  a  decedent,  the  one 
granted  in  the  country  of  his  domicil  is  the  principal  one,  and  the 
others  are  ancillary. 

The  decedent  died  ii^state  while  domiciled  in  the  State  of  Pennsylvania, 
leaving  next  of  Idn  in  New  York  and  in  Ireland,  and  creditors  but  no 
next  of  kin  in  the  State  of  his  domicil.  His  brother,  J. ,  residing  in  this 
State,  took  possession  of  the  bulk  of  decedent's  personal  property  in 

Vol.  v.— 22 
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Pennsylyania,  amouDting  to  about  $80,000,  brought  it  to  this  State  and 
obtained  letters  of  administration  here,  on  the  ground  of  assets  arriving 
here  after  decedent's  death.  Subsequently  0.  was  appointed  adminis- 
trator, etc.»  of  decedent  in  Pennsylvania,  and,  having  inter\^encd  in 
the  accounting  of  J.,  alleged  that  the  Ip.ttcr  had  taken  possession  of  the 
property  wrongfully,  and  for  the  purpose  of  defrauding  decedent's 
creditors  in  Pennsylvania,  objected  to  the  allowance  of  uny  of  the 
credits  in  his  account,  and  prayed  for  an  order  compelling  the  return 
of  the  property  to  the  last-named  State.  J.  was  examined,  and  denied 
any  fraudulent  intent.    Jleld^ 

1.  That  the  validity  of  J.'s  appointment  could  not  be  questioned  on  the 

accounting;  and  that,  having  rendered  services,  he  was  entitled  to  his 
expenses  and  conunissions. 

2.  That  the  custody  and  distribution  of  decedent*8  estate  belonged  to  the 

administrator  appointed  in  the  State  of  liis  domicil,  whose  title  related 
back  to  the  death,  and  therefore 

3.  That  J.  had  no  right  to  withdraw  the  assets  from  Pennsylvania,  the 

creditors  in  that  State  having  the  right  to  administration  thereof  under 
their  local  laws;  and  that  the  balance  of  assets  in  J.'s  hands,  after  set- 
tlement of  his  account,  must  be  remitted  to  C,  upon  proper  security. 

Application  by  administrator  for  the  judicial  settle- 
ment of  his  account. 

The  facts  appear  sufficiently  in  the  opinion. 

WuiJAAM  FuLLERTON  and  George  L.  Fox,  far  Jamet  SRtgbm. 
A.  J.  Dblaney,  for  Rev.  Matthew  Carroll. 
"Wilson  Durach,  for  Jane  McKeever. 

The  Subrogate. — This  is  an  application  on  the  part 
of  James  Hughes,  who  was  appointed  by  this  court 
administrator  of  the  credits  and  effects  of  his  brother, 
the  Rev.  Peter  Hughes,  deceased,  for  a  judicial  settle- 
ment of  his  accounts. 

The  Rev.  Peter  Hughes  was  domiciled,  at  the  time  of 
his  death,  in  the  borough  of  Braddocks,  near  Pitts- 
burgh, in  the  county  of  Alleghany,  State  of  Pennsylva- 
nia.   He  left  next  of  kin  in  the  State  of  New  York  and 
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in  Ireland  ;  but  none  in  the  State  of  Pennsylvania.  His 
brother,  James  Hughes,  who  was  at  the  time  a  resident 
of  the  city  of  Brooklyn,  went  to  Braddocks,  shortly 
after  the  death  of  Peter  Hughes,  and,  taking  possession 
of  the  bulk  of  the  deceased's  personal  property,  amount- 
ing to  about  $30,000,  brought  it  back  with  him  to  the 
city  of  Brooklyn,  and  on  January  5,  1880,  obtained  let- 
ters of  administration  of  the  credits  and  effects  of  Peter 
Hughes  from  this  court,  alleging  that  assets  of  the  said 
Peter  Hughes  had  come  into  this  county  after  hir  death. 

Later,  James  Hughes  obtained  possession  of  certain 
Pittsburgh  water  bonds,  of  the  par  value  of  $4,000,  which 
he  claims  as  his  own. 

On  January  12,  1880,  Rev.  Matthew  Carroll  was  ap- 
pointed, in  Pittsburgh,  administrator  of  the  property  of 
the  deceased  ;  and,  having  been  allowed  to  intervene  and 
make  himself  a  party  to  this  accounting,  he  has  filed 
objections  to  James  Hughes's  account,  claiming,  among 
other  things,  that  he  should  be  charged  with  the  said 
Pittsburgh  water  bonds,  as  part  of  the  estate  of  Peter 
Hughes ;  that  he  wrongfully  and  fraudulently  took  pos- 
session of  the  property  of  Peter  Hughes,  and  that,  as  a 
consequence  of  so  doing,  none  of  the  payments  credited 
to  him  in  his  account  should  be  allowed.    The  said  Mat- 
thew Carroll  also  filed  a  petition  in  these  proceedings, 
verified  by  his  attorney,  as  he  was  absent  from  the  State, 
representing  that  James  Hughes  had  removed  the  prop- 
erty of  the  deceased  to  the  State  of  New  York  with  intent 
to  defraud  the  creditors  of  the  deceased  residing  in  the 
State  of  Pennsylvania;  that  they  had  applied  to  the 
authorities,  at  the  place  of  domicil  of  the  deceased,  to 
compel  him,  Carroll,  to  follow  James  Hughes  into  the  State 
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of  New  York,  and  there  invoke  the  law  of  said  State  in 
their  behalf,  to  compel  a  return  of  the  said  property  to 
the  domicil  of  the  deceased  ;  and  praying  for  an  order  to 
that  effect. 

Jane  McKeever,  one  of  the  heirs  and  next  of  kin, 
also  insists  that  James  Hughes  should  be  charged  with 
the  Pittsburgh  water  bonds,  and  objects  to  the  allowance 
of  the  amounts  credited  in  the  account,  for  commissions 
and  counsel  fees,  as  being  excessive. 

James  Hughes  was  examined,  and  it  appears  by  his 
testimony  that,  in  taking  possession  of  the  property  of 
his  brother  Peter,  he  acted  under  the  advice  of  counsel, 
who  told  him  that  he  had  a  right  to  secure  the  property 
and  bring  it  to  Brooklyn,  and  to  administer  on  it  here  ; 
that  the  Rev.  Matthew  Carroll  became  the  administrator, 
at  the  domicil  of  the  deceased,  at  the  request  of  James, 
who  became  one  of  the  sureties  on  Carroll's  administra- 
tor's bond;  that  James  knew  that  there  were  unpaid 
creditors  of  the  deceased  in  Pittsburgh,  but  left  property 
in  Pennsylvania,  which,  he  was  subsequently  informed, 
was  sufficient  to  pay  all  the  debts  of  the  deceased  and 
leave  a  surplus;  that  the  Pittsburgh  water  bonds  be- 
longed to  James ;  that  they  stood  in  his  name  individ- 
ually, and  represented  an  investment  of  his  own  money, 
made  for  him  by  his  brother. 

James  Hughes  was  regularly  appointed  administrator ; 
his  letters  have  never  been  revoked ;  the  validity  of  his 
appointment  is  not  questioned,  and  cannot  be,  in  this 
proceeding  (Roderigas  v.  East  River  Sav.  Inst,  63  iV.  F., 
460) ;  he  has  acted  as  such  administrator  for  over 
eighteen  months,  and  now,  when  he  asks  to  have  his 
account  judicially  settled,  he  is  entitled  to  credit  himself 
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with  the  expenses  of  administration  {Redf,  Prac.  [1  ed.], 
393),  and  to  be  allowed  his  commissions  (King  v.  Talbot, 
40  N,  F.,  76,  96). 

It  is  unnecessary  to  consider  what  wonld  be  the 
result,  if  there  were  not  sufficient  assets  to  pay  the 
creditors  in  full,  or  if  the  next  of  kin  objected  to  the 
allowance  of  these  commissions  and  expenses  of  adminis- 
tration, on  the  ground  that  they  would  have  been  saved 
to  the  estate  but  for  the  wrongful  act  of  James,  as  it  is 
not  pretended  that  the  estate  is  insolvent,  and  the  next 
of  kin  have  all  been  made  parties  to  this  x)roceeding,  and 
none  of  them  object  to  the  charges,  except  Jane  McKeever, 
and  her  objection  does  not  raise  the  question,  it  being 
only  to  the  amount  charged  (Boughton  v.  Flint,  74 
N,  r.,  476,  485). 

The  administrator,  however,  is  not  entitled  to  receive 
his  commissions  until  they  shall  have  been  allowed  by 
the  Surrogate  (Freeman  e?.  Freeman,  4  Redf,^  211,  215) ; 
but  he  testified  that  he  had  not  yet  taken  them. 

The  objections  relating  to  the  Pittsburgh  water  bonds, 
and  the  amount  paid  for  lawyers'  fees,  must  be  overruled. 
Persons  objecting  to  an  administrator's  account  must 
sustain  their  objections  by  proof,  before  they  can  be 
allowed  {Redf.  Prac,  [2  ed.],  673  ;  Bougliton  2?.  Flint,  74 
N.  F.,  476,  485  ;  Bainbridge  «.  McCulIough,  3  S.  C.  [_T. 
&  C],  486).  In  this  case,  there  is  no  proof  that  the 
Pittsburgh  water  bonds  belonged  to  the  estate  of  Peter 
Hughes  ;  on  the  contrary,  whatever  proof  there  is,  on  the 
subject,  is  the  other  way.  Neither  is  there  any  proof  that 
the  charge  for  legal  services  is  excessive ;  but  so  much  of 
it  as  relates  to  this  accounting  must  be  separately 
stated,  so  that  the  court  may  judge  whether  it  exceeds 
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the  limit  fixed  by  section  2562  of  the  Code,^nd  there 
should  be  proof  by  affidavit  of  the  number  of  days 
necessarily  occupied  in  preparing  the  account  for  settle- 
ment. 

In  the  absence  of  all  proof  to  the  contrary,  the  laws 
of  Pennsylvania  must  be  presumed  to  be  the  same  as  our 
own  (Monroe  o.  Douglass,  6  iT.  T".,  447). 

When,  therefore,  Peter  Hughes  died  in  Pennsylvania, 
the  State  of  his  domicil,  the  custody,  management  and 
distribution  of  his  personal  property  in  that  State  were, 
by  law,  exclusively  committed  to  the  person  who  might 
be  appointed  there,  by  the  proper  court,  the  administra- 
tor of  his  credits  and  eifeots  {Dayton  on  Svrrog.  [2  ed.], 
208  ;  Schultz  v,  Pulver,  11  Wend.,  861,  363  ;  Lawrence!?. 
Elmendorf,  6  Barb.,  73,  76  ;  Wms.  on  Ea?rs.,  291,  note 
o ;  3  Red/,  on  Wills,  12,  26,  28).  When  such  admin- 
istrator was  subsequently  appointed,  the  title  to  such 
property  vested  in  him  and  related  back  to  the  death  to 
the  testator  (Schultz  «.  Pulver,  supra).  James  Hughes, 
in  the  meantime,  had  no  right  to  interfere  witli  the  prop- 
erty, except  perhaps  for  the  purpose  of  securing  it  for 
the  administrator,  if  it  was  in  danger  of  being  lost.  The 
withdrawal  of  the  assets  of  the  deceased  from  the  State 
of  Pennsylvania  was  in  violation  of  the  rights  of  the 
creditors  of  the  deceased  in  that  State;  they  had  the 
right  to  have  the  assets  within  the  State  administered 
under  the  authority  of  the  local  jurisdiction  in  which 
they  were  situated,  and  should  not  be  subjected  to  the 
injustice  and  inconvenience  of  seeking  satisfaction  of 
their  debts  in  the  State  of  New  York  (Lawrence  i?.  El- 
mendorf, 5  Barb.,  73,  76;  Dawes  v.  Head,  3  Pick.^  128; 
3  Red/,  on  Wills,  26,  27). 
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Where  there  are  several  administrations,  the  one 
granted  in  the  country  of  th^  deceased  is  the  principal 
one,  and  that  granted  in  any  other  country  is  merely 
ancillary  or  auxiliary  to  it  ( Wms.  on  ExWs.^  430,  note  g  ; 
3  Redf.  on  Wills^  26).  Those  charged  with  the  ancillary 
administration  are  liable  to  account,  in  the  country 
where  it  was  granted,  for  all  the  assets  collected  there  un- 
der it,  and,  after  paying  from  said  assets  all  the  debts 
due  to  resident  creditors,  and  the  proper  commissions  and 
expenses  of  administration,  the  balance  may  be  ordered, 
in  the  discretion  of  the  court  before  which  the  account- 
ing is  had,  either  to  be  distributed  to  the  persons  entitled 
thereto  or  to  be  remitted  to  the  place  of  domicil  of  the 
deceased,  to  be  there  distributed  by  the  principal  admin- 
istrator (Parsons  v.  Lyman,  20  N.  F.,  103  ;  Despard  v. 
Churchill,  63  N.  Z.,  192). 

But  in  the  principal  case,  the  assets  were  originally  at 
the  place  of  the  deceased's  domicil  in  Pennsylvania, 
where  they  should  have  been  administered ;  instead  of 
that,  they  were  illegally  removed  from  there  to  this  State, 
in  violation  of  the  rights  of  the  creditors  of  the  deceased 
residing  in  the  former  State,  although  there  is  no  proof 
that  the  removal  was  with  intent  to  defraud  said  credit- 
ors. The  principal  administrator  asks  to  have  the  assets, 
in  the  hands  of  the  administrator  appointed  here,  remit- 
ted to  the  place  of  the  deceased's  domicil,  representing 
that  he  requires  those  assets  to  pay  numerous  creditors 
of  the  deceased,  and  his  request  should  be  granted. 

The  balance  of  assets  remaining  in  the  hands  of 
the  administrator  here,  after  settling  his  account,  must 
be  remitted  to  the  administrator  at  the  place  of  domicil 
of  the  deceased,  on  proof  that  the  security  which  he  has 
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given  there  is  sufficient  to  cover  the  additional  amount  of 
property  which  will  thus  come  into  his  possession,  and  if 
not,  then  on  his  giving  such  additional  sufficient  security, 
to  be  approved  by  the  court  by  which  he  was  appointed 
administrator. 

Decreed  accordingly. 


«-»< 


Kings  County.— Hon.   W.  L.  LIVINGSTON,  Subbooatr.— 

November,  1881. 

ScHUTz  V.  Stutzer. 

I?i  tJie;  matter  of  the  judicial  settlemerd  of  the  account 
of  Herman  Stutzer,  executor^  etc.^  of  Augustus  J. 
G.  SciiUTZ,  deceased. 

The  testator,  by  his  will,  gave  to  his  wife  an  annuity  of  "  fifteen  hundred 
dollars,  United  States  currency,  the  United  States  currency  to  be  calcu- 
lated at  the  rate  of  one  hundred  and  ten  dollars  currency  for  every  one 
hundred  dollars  United  States  gold,  if,  at  the  time  when  the  above  pay- 
ments commence,  specie  payments  should  have  been  resumed,  and  also  if 
gold  should  have  gone  higher."  Specie  payments  were  resumed  before 
payment  of  the  annuity  commenced.  The  executor  having  paid  to  the 
widow  $1,610  per  annum,  on  his  accounting  the  next  of  kin  objected 
that  the  payment  should  have  been  $1,500  per  annum.    Held, 

1.  That  the  intent  of  the  testator  was  that,  if  currency  remained  below  par 

and  above  a  point  at  which  gold  was  estimated  at  110,  the  widow 
should  receive  $1,500  in  currency,  per  annum,  but  that,  if  currency 
rose  to  par  or  depreciated  below  the  point  at  which  gold  was  estimated 
at  110,  she  should  receive  the  equivalent  of  $1,363.64  in  gold. 

2.  That,  specie  payments  having  been  resumed,  the  annual  payment  should 

have  been  the  last-named  sum,  and  that  the  excess  paid  by  the  execu- 
tor should  be  charged  to  him,  with  interest,  and  he  be  allowed  to  de- 
duct the  same  from  future  payments  of  the  annuity. 

Application,  by  Hermaa  Stutzer,  executor,  etc.,  of 
decedent,  for  the  judicial  settlement  of  his  account.    The 
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widow,  Elizabeth  P.  Schutz,  and  the  next  of  kin  of  the 
testator,  were  cited  to  appear  on  the  settlement. 

The  testator  gave  to  his  wife  an  annuity,  or  yearly  al- 
lowance, of  ''  fifteen  hundred  dollars,  United  States  cur- 
rency^ the  United  States  currency  to  be  calculated  at  the 
rate  of  one  hundred  and  ten  dollars  currency  for  every  one 
hundred  dollars  United  States  gold,  if  at  the  time  when  the 
above  payments  commence  specie  payments  should  have 
been  resumed  and  also  if  gpld  should  have  gone  higher." 

It  was  admitted  that  specie  payments  were  resumed 
before  the  said  annuity  became  payable.  The  executor 
had  paid  the  widow  $1,610  a  year,  and  to  this  amount 
objection  was  made  dn  behalf  of  the  infants,  their  special 
guardian  claiming  that  the  amount  should  have  been 
only  $1,500. 

S.  M.  Pabbons,  for  executor. 

Geo.  G.  Dutcher,  spedai  guardian  for  ii\fcmi9. 

TnE  Surrogate. — The  will  was  made  in  April,  1875. 
If  specie  payments  were  not  resumed,  or  if  gold  did  not 
rise  in  value,  as  measured  by  the  standard  of  United 
States  currency,  the  widow  would  be  entitled  to 
$1,600  a  yeai'  in  currency,  neither  more  nor  less ;  but 
the  testator  had  seen  the  wild  fluctuations  to  which 
our  currency  had  been  subjected ;  he  understood  that 
its  purchasing  power  was  less  or  greater,  in  propor- 
tion as  the  premium  on  gold  rose  or  fell.  He  knew  that 
$1,500  in  currency,  with  gold  at  120,  was  only  equal  to 
$1,375  in  currency,  with  gold  at  110;  and,  on  the  other 
hand,  that  $1,500  in  currency,  at  par  with  gold,  was 
equal  to  $1,660  in  currency,  with  gold  at  110. 

He  intended  that,  if  the  premium  on  gold  should  rise 
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above  ten  per  cent.,  his  wife  should  still  receive  the  same 
annuity,  measured  by  the  standard  of  gold,  as  if  it  had 
mroaiaed  at  110,  and  that,  if  specie  payments  shonld  be 
resumed,  when  currency  would  necessarily  be  exchange- 
able for  gold  at  par  by  the  goverhment,  the  amount  of 
her  annuity,  measured  by  the  same  standard,  should  not 
l>e  any  greater  than  when  gold  was  at  110,  whether  paid 
to  her  in  currency  or  in  gold.  He,  therefore,  provided 
that  his  widow  should  be  paid  an  annuity  amounting  to 
$1,500  in  currency,  to  be  calculated  at  the  rate  of  $110  in 
currency  for  each  $100  in  gold,  or,  in  other  words,  that 
the  amount  of  said  annuity  in  currency  should  remain 
equivalent  to  $1,363.64  in  gold,  whe'ther  the  premium  on 
gold  should  rise  above  110,  or  disappear  altogether. 
When,  therefore,  specie  payments  were  resumed,  and  the 
annuity  was  paid  to  the  widow  in  currency  at  par  with 
gold,  all  she  was  entitled  to  receive  was  the  sum  of 
$1,363,64.  The  difference,  between  that  amount  and  the 
sum  paid  to  her  by  the  executor,  must  be  charged  back 
to  him  with  interest,  and  he  may  retain  that  amount  from 
the  annuity  to  be  paid  to  the  widow. 
Decreed  accordingly. 


•  ^  ■ 


Kings  CotrNrr.— Hon.  W.  L.  LIVINGSTON,  Surrogate — 

January,  1882. 

Shields  v.  Ikgrak. 

In  the  matter  of  the  probate  qf  the  wiUy  and  a  codicil 
tJiereto,  o/'Geojbge  W.  Shields,  deceased. 

The  testator  and  his  wife,  after  the  former  had  made  a  will,  giving  all  liis 
property  to  the  latter,  for  life,  remainder  to  his  next  of  kin,  adopted  a 
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little  girl  of  tender  years,  and  brought  her  up  as  their  daughter.  By  a 
codicil  to  his  will,  testator  substituted  the  adopted  child  as  legatee, 
etc.,  in  place  of  his  collateral  relatives,  and  died,  leaving  no  widow  or 
descendants.  Probate  of  the  codicil  wan  contested,  on  the  ground  of 
undue  influence  exercised  by  testator's  wife;  the  evidence  in  support  of 
which  were  statements  made  by  her  during  her  life-time,  anrl,  in  partic- 
ular, various  signiflcant  remarks  addressed  by  her  to  testator,  to  compel 
him  to  sign  a  paper,  to  which  he  at  first  demurred,  but  at  length  sud- 
denly consented,  announcing  himself  ready  to  do  "  anything  for  peace* 
sake."  The  evidraice,  however,  did  not  render  it  certain  that  the  paper 
in  question  w«as  the  codicil;  nor  did  the  lutler  alter  the  will  for  the 
wife's  benefit. 

Beld,  that  a  f aihure  to '  provide  for  the  daughter  would  moi*e  readily  have 
given  rise  to  a  suspicion  of  undue  influence,  than  the  execution  of  the 
disputed  codicil ;  and  that,  upon  the  evidence,  the  latter  must  be  ad- 
mitted. 

The  testimony  of  a  witness,  who  assumes  to  recollect  the  exact  day  of  a  con- 
versation had  eighteen  years  previously,  without  giving  any  reason 
for  her  accurate  memory,  is  to  be  received  with  caution. 

Application  for  the  probate  of  a  will  and  codicil,  by 
Anna  A.  Ingram,  a  legatee  under  the  latter.  Probate 
of  the  codicil  was  contested  by  John  Shields,  a  brother  of 
decedent,  and  others. 

The  facts  apx)ear  sufficiently  in  the  opinion. 

Wm.  H.  CoxmsEiNf  for  pivpcment. 

M.  S.  Smith  and  D.  C.  Habrdiann,  for  eofUesianU. 

The  Surrogate. — ^There  is  no  doubt,  on  the  evidence, 
that  the  testator  was  possessed  of  sufficient  testamentary 
capacity,  when  the  codicil  in  dispute  was  made,  and  that 
the  same  was  well  executed ;  the  only  question  is 
whether  it  was  obtained  through  the  undue  influence  of 
Mary  A.  Shields,  the  wife  of  the  testator. 

There  is  nothing  in  the  codicil  itself  to  warrant  such 
a  charge  ;  the  change  effected  by  it  in  the  will  did  not  in 
any  way  benefit  Mrs.  Shields ;  it  provided  for  the  welfare 
of  a  little  girl  who  had  been  adopted  by  Mr.  and  Mrs. 


348       CASES  IN  THE  SURROGATES'  COURTS. 

SHIELDS  V.  INGRAM. 

Shields  since  the  execution  of  Mr.  Shields'  will,  and 
who  had  as  much  claim  upon  him  as  upon  his  wife.  The 
will  substantially  gave  all  the  testator's  property  to  his 
wife,  during  her  life,  and  what  should  be  left  at  her  death 
to  his  heirs  and  next  of  kin.  The  codicil  substituted  the 
adopted  daughter  and  her  issue,  for  the  testator's  heirs 
and  next  of  kin  ;  but  it  provided  that,  if  she  should  die 
before  Mrs.  Shields  and  without  issue,  the  property- 
should  go  to  the  testator's  heirs  and  next  of  kin. 

To  have  brought  up  and  treated  that  child,  from  the 
time  she  was  fourteen  months  old,  in  all  respects  as  if 
she  had  been  his  own  daughter,  to  have  provided  her  for 
years  with  the  comforts  and  luxuries  which  a  competent 
fortune  will  command,  and  not  to  have  altered  that  will, 
which  made  no  provision  for  her  at  all,  would  have  been 
an  act  of  gross  injustice, — an  unnatural  and  heartless 
act, — which  would  much  moi'e  readily  have  given  rise  to 
the  suspicion  of  undue  influence  than  the  execution  of  a 
codicil  carrying  out  the  testator's  intention,  evinced 
through  life,  of  treating  his  adopted  daughter  as  if  she 
had  been  his  own  child.  It  is  almost  impossible  to  be- 
lieve that  Mr.  Shields  did  not  intend  to  make  any  pro- 
vision in  his  will  for  her,  and  that  he  would  not  have 
done  so  but  for  the  undue  influence  of  his  wife ;  and 
such  a  conclusion  should  not  be  reached  without  clear 
and  satisfactory  proof  to  sustain  it. 

Excepting  Mrs.  BrinkerhoflPs  testimony,  which  will 
be  considered  hereafter,  there  is  no  evidence  that  the 
change  in  the  will  was  in  opposition  to  Shields'  wishes, 
or  that  it  was  brought  about  by  the  influence  of  his  wife. 
The  only  evidence,  having  a  tendency  to  prove  either  of 
those  facts,  consists  of  certain  remarks  ,made  by  Mrs. 
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Shields  and  testified  to  by  John  Shields,  to  the  effect 
that  she  had  often  told  him  that  none  of  her  husband's 
folks  would  get  his  money,  and  that  she  told  him  the 
same  thing  in  the  spring  of  1863,  in  the  presence  of  her 
husband,  who  said  to  her :  ''Mary,  don't  say  that."  Mrs. 
Brinkerhoff  testified  that  she  was  at  her  uncle's  house  in 
Tarrytown,  on  June  20,  1863  ;  that  she  saw  Mr.  Dows 
and  another  gentleman  come  through  the  gate ;  that, 
about  ten  or  fifteen  minutes  later,  Mrs.  Shields  came  up 
stairs,  into  the  room  where  she  was  with  her  uncle,  and 
said  to  him :  '*  I  want  you  to  come  down  stairs  and  sign 
a  paper  ; "  he  said  he  did  not  want  to  go ;  she  told  him 
that  he  must ;  he  asked  her  what  the  paper  was  about ; 
she  explained  it  to  him  ;  but  he  could  not  understand 
her,  neither  could  witness,  and  he  said  in  a  laughing 
way :  "  Now  tell  me,  Mary,  is  it  a  cow  or  a  dog,  you  are 
talking  about ; "  she  answered  him :  ''  You  nasty,  dirty 
old  fool,  you  know  it  is  not  a  cow  or  a' dog,  I  am  talking 
about;"  then  she  commenced  with  most  abusive  and 
vulgar  language  to  him,  and  he  said :  ''I  will  do  it — I  will 
do  it ;"  she  then  said  to  him  :  "  You  good-for-nothing  old 
fool,  you  know  it  is  only  to  protect  me ;"  he  said :  ''  You 
are  already  protected;  what  more  do  you  want?"  she 
said :  ''  If  you  die,  John  Shields  and  Sally  Southard  would 
rob  me ; "  when  he  said  he  would  go,  he  repeated  twice  : 
''  Anything  for  peace  sake  ;  anything  for  peace  sake  ; " 
she  continued  her  abuse  for  some  time,  until  he  was  glad 
to  go,  because  it  was  too  foul  and  abusive  to  listen  to. 

There  are  several  statements  in  this  testimony,  which 
make  it  doubtful  whether  the  conversation  between  Mr. 
and  Mrs.  Shields,  referred  to,  related  to  the  codicil  in  dis- 
pute.   It  will  be  remembered  that  the  word  codicil,  or 
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will,  was  not  mentioned  by  either  Mr.  Shields  or  his  wife, 
and  the  witness  did  not  know  what  the  nature  of  the 
pax)er  was,  that  Mrs.  Shields  wanted  her  husband  to 
sign.  It  would  seem  as  if  Mrs.  Shields  wanted  her  hus- 
band to  sign  some  paper  which  related  to  her,  and  which 
was  necessary  to  her  protection ;  if  so,  it  clearly  was  not 
the  codicil,  as  it  does  not  refer  to  her ;  the  witness  does 
not  say  it  was  the  codicil.; — that  is  only  an  inference 
drawn  from  the  fact  that  the  witness  fixes  June  20,  1863, 
as  the  date  of  the  occurrence  testified  to,  and  that  the 
codicil  was  executed  on  that  day.  If  the  witness  was 
mistaken  on  this  point,  then  clearly  the  pai)er  referred 
to  was  not  the  codicil ;  but  how  can  the  witness  be  cer- 
tain, now,  after  the  lapse  of  eighteen  years,  that  the  date 
was  the  twentieth  day  of  June  i  She  gives  a  reason  for 
remembering,  that  she  went  to  Tarry  town  on  June  11th  or 
12th,  because  she  went  immediately  after  burying  her 
little  girl,  the  date  of  whose  death  would  naturally  be 
impressed  on  her  mind  ;  but  she  gives  no  reason  whatever 
for  being  able  to  fix,  with  certainty,  the  date  of  the  con- 
versations between  Mr.  and  Mrs.  Shields,  to  which  she 
has  testified ;  she  states  no  fact  which  would  be  likely 
to  fix  the  date  in  her  mind  so  that,  now,  after  the  lapse 
of  eighteen  years,  she  could  speak  on  the  subject  without 
doubt  or  hesitation;  and,  considering  the  difficulty  of 
doing  so,  and  that  the  remarks  exchanged  between  Mr. 
and  Mrs.  Shields  do  not  seem  to  apply  to  the  codicil,  it 
would  not  be  safe  to  set  it  aside  on  this  testimony. 

There  is  another  view  to  be  taken  of  the  matter,  upon 
the  assumption  that  the  paper  referred  to  was  the  codicil, 
and  that  is  that  Mr.  Shields  objected  to  signing  the 
paper,  because  he  did  not  understand  it  to  be  a  codicil  to 
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his  will,  but  supposed  it  to  be  some  other  paper,  to  be 
used  for  the  i)rotection  of  Mrs.  Shields,  when  in  fact  she 
did  not  require  to  be  protected,  but  that  he  signed  wil- 
lingly on  discovering  his  mistake. 

However  that  may  be,  it  is  sufficient  to  say  that, 
under  all  the  circumstances  of  this  case,  the  evidence  is 
insufficient  to  establish  the  fact  that  the  codicil  was 
obtaiaed  through  undue  influence.  It  should  be  admit- 
ted to  probate. 

Decreed  accordingly. 


i^**- 


Kings  County.— Hon.  W.  L.  LIVINGSTON,  Surbooatb.— 

Jantiary,  1882. 

SCHUMAKEE  V.   QUARITIUS. 

In  the  matter  of  the  judicial  settlement  of  the  account 
of  Christian  Quar;itius,  executor^  etc.,  of  Henry 
ScHiTMAKER,  deceased. 

Where  the  indorser  of  a  promissory  note  appoints  the  holder  his  executor, 
and  dies  before  its  maturity,  his  estate  is  discharged  from  liability  by 
the  failure  of  the  executor  duly  to  present  the  note  to  the  maker  for 
payment. 

Application  by  executor  for  the  judicial  settlement 
of  bis  account.  John  and  Henry  Schumaker,  infant 
sons  of  testator,  appeared  by  guardian. 

On  the  settlement,  the  executor  sought  to  prove  his 
claim  against  the  estate  on  certain  promissory  notes  held 
and  owned  by  him,  which  were  made  by  the  testator's 
son-in-law,  and  indorsed  by  the  testator.    The  testator 
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made  his  will  appointing  the  holder  of  the  notes  his  ex- 
ecutor, and  died  before  either  of  tUem  became  due.  The 
executor  neglected  to  present  the  notes  for  payment,  to 
the  maker,  when  they  respectively  becaime  dae. 

D.  B.  Ameb,  fcT  executor, 

F.  L.  Backus,  9peekU  guardian  for  inf ante. 

The  Subrogate. — As  against  the  maker  of  a  note,  it 
is  not  necessary  to  present  the  note  for  payment  when  if 
becomes  due,  in  order  to  hold  him  on  it ;  it  is  his  busi- 
ness to  be  ready  tp  pay  it  at  any  time  afterwards ;  bnt  it 
is  different  with  regard  to  the  indorser. 

In  general  terms,  the  contract  of  the  indorser  is  that 
he  will  pay  the  note,  promded  it  is  not  paid  by  the 
maker  when  duly  presented  for  payment  at  maturity, 
and  due  and  reasonable  notice  of  such  non-payment  shall 
have  been  given  to  the  indorser  {Story  on  Notes ^  §  135). 
Due  presentment  of  the  note  to  the  maker  for  payment 
at  maturity  is,  therefore,  a  condition  precedent  to  the  lia- 
bility of  the  indorser  (Cayuga  Co.  Bank  v.  Warden,  1 
N.  Y.y  413,  417) ;  and  the  insolvency  of  the  maker  will 
not  dispense  with  its  performance  {Story  on  Notes^ 
%%  203,  252 ;  Jackson  v.  Richards,  2  Caines^  343 ;  Me- 
chanics' Bank  v.  Griswold,  7  Wend>^  165,  169). 

To  this  general  rule  there  are  exceptions,  which  it  is 
not  necessary  to  notice  here,  as  they  have  no  application 
to  this  case.  The  notes  in  question,  not  having  been 
presented  for  payment  to  the  maker  when  they  respect- 
ively matured,  the  executor  has  no  claim  on  them  against 
the  estate  of  his  testator. 

Ordered  accordingly. 
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Kings  CoraTT.— Hon.  W.  L.  LIVINGSTON,  Surbogatb.— 

January,  1882. 

Sutton  v.  Weeks. 

In   tJie  matter  of  the  estate  of  Joshua  Weeks,  de* 

ceased. 

Although  Code  Civ.  Pro.,  §g  2645,  2667,  literally  require  an  administrator 
with  the  will  annexed,  t^  give  a  bond  in  a  penalty  "  not  less  than  twice 
the  value  of  the  personal  property  of  which  the  decedent  died  po8< 
bessed,"  etc.,  yet,  where  he  is  also  an  administrator  de  borUs  rum,  those 
provisions  are  to  be  construed  as  fixing  the  minimum  penalty  of  his 
bond  at  the  value  of  the  property  left  unadministered. 

Each  of  the  sureties  in  the  official  bond  of  an  administrator,  etc.,  must  be 
worth  at  least  the  penalty  of  the  bond  over  all  debts,  liabilities  and 
property  exempt  from  execution. 

Where  such  a  surety  has  become  insufficient,  since  qualification^  the  Surro- 
gate's court  may  require  a  new  or  additional  surety. 

Where  no  assets  had  come  to  the  hands  of  an  administrator  with  the  will 
annexed,  but  it  appeared  that  he  had  commenced  an  action  in  the  su- 
preme court,  for  claims  due  to  the  estate,  and  that  the  penalty  of  his 
bond  was  sufficiently  great  to  secure  the  probable  recovery  therein, — on 
an  application  by  a  party  to  the  action  to  compel  additional  security, 
Hdd,  that  the  powers  of  the  supreme  court  were  ample  to  protect  all 
parties  in  case  of  the  recovery  of  a  greater  amount,  and  that  the  admin - 
.  istrator  might,  if  necessary,  be  required  to  give  increased  security  be- 
fore receiving  the  money. 

Application  by  Louisa  M.  Sutton,  a  granddaughter 
of  decedent,  and  a  legatee  under  his  will,  to  compel  ad- 
ministrator, with  the  will  annexed,  of  the  goods,  etc.,  of 
decedent  remaining  unadministered,  to  give  additional 
security. 

John  J.  Merritt,  the  executor,  etc.,  of  decedent,  having 
died,  James  Weeks  and  Gteorge  Merritt  were  appointed 
administrators  with  the  will  annexed. 

Further  facts  sufficiently  appear  in  the  opinlbn. 

Vol.  v.— 28 
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John  R.  Kuhn,  fct  peHHaner, 
Wm.  D.  Yeedeb,  foradmirMratar. 

The  Surrogate. — ^The  statute  requires  that  the  ad- 
ministrator with  the  will  annexed  shall  give  security,  and 

it  makes  the  provisions  with  respect  to  the  bond  to  be 

• 

given  by  an  administrator  applicable  to  such  security 
(Code,  §  2645).  An  administrator  is  required  to  give  a 
bond  in  at  least  double  the  amount  of  the  personal  prop- 
erty of  which  the  decedent  died  possessed  (Code,  §  2667). 
But  it  is  not  supposed  that  it  was  the  intention  of  the 
legislature  to  exact,  from  an  administrator  with  the  will 
annexed,  a  bond  for  more  than  double  the  value  of  the 
property  left  unadministered.  In  requiring  an  adminis- 
trator with  the  will  annexed  to  give  a  bond,  the  object 
was  to  exact  from  him  security  for  whatever  property 
might  come  into  his  hands,  and  that  is  accomplished  by 
taking  a  bond  in  double  the  value  of  the  property  left  un- 
administered. It  could  not  have  been  the  intention  of 
the  legislature  to  compel  an  administrator  with  the  will 
annexed  to  give  security  for  property  which  had  been  ad- 
ministered by  his  i)redecessor,  and  never  could  come  into 
his  possession,  and  no  such  construction  of  section  2645 
would  be  warranted.  The  provisions  of  section  2667,  in 
respect  to  the  bond  to  be  given  by  an  administrator, 
must  be  applied  to  the  bond  required  from  an  admin- 
istrator with  the  will  annexed,  in  conformity  with  and 
not  contrary  to  the  manifest  intention  of  the  legislature, 
and  this  construction  requires  only  that  an  administrator 
with  the  will  annexed,  like  an  administrator,  shall  give 
a  bond  in  double  the  value  of  whatever  property  may 
come  into^ his  possession  to  be  administered. 
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In  the  principal  case,  no  assets  liave  come  to  the 
hands  of  the  administrator  with  the  will  annexed.  And 
Hannah  B.  Merritt,  who  is  the  residuary  legatee  and 
executrix  of  John  J.  Merritt,  the  executor  of  Joshua 
Weeks,  deceased,  claims  that  nine  of  the  twenty-one 
shares  of  the  residuary  estate,  disposed  of  by  the  will  of 
Joshua  Weeks,  were  paid  by  the  said  executor  of  Joshua 
Weeks,  and  distributed  to  the  parties  entitled  thereto, 
who  executed  to  said  executor  assignments  and  releases 
of  their  respective  interests  in  said  estate,  and  that  she 
has,  since  the  death  of  said  executor,  settled  with  the 
owners  of  five  othei*  shares  of  said  residuary  estate,  and 
taken  assignments  of  their  shares,  making  in  all  fourteen 
of  the  residuary  legatees  who,  she  claims,  have  been  paid 
and  settled  with,  and  who  have  assigned  their  respective 
shares  of  the  estate,  either  to  John  J.  Merritt  or  to  herself. 

I  do  not  understand  the  petitioner  to  deny  that  these 
assignments  were  made.  Her  counsel,  in  stating  his 
views  of  the  facts  in  his  brief,  says :  '*  Some  of  the  twenty- 
one  legatees  wanted  their  portions,  and  were  paid  ;  but, 
instead  of  taking  releases  from  them,  and  properly  re- 
ducing the  number  of  claimants  for  the  balance  of  the 
estate,  it  is  intimated  that  he  (the  executor)  took  assign- 
ments of  their  shares  to  himself  or  his  wife,  although  the 
payments  were  made  out  of  the  trust-funds  and  so 
charged.  These  assignments  are  disputed,  and  will  be 
contested  on  final  accounting,  or  whenever  the  matter  is 
brought  up  for  settlement." 

It  appears,  also,  that  the  administrator  with  the  will 
annexed  has  commenced  an  action  in  the  supreme  court, 
against  Hannah  B.  Merritt  individually,  and  as  executrix, 
etc.,  of  John  J.  Merritt  (to  which  action  the  petitioner  is 
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a  party)  for  the  purpose  of  having  the  execatrix  of  John 
J.  Merritt  account,  and  pay  over,  to  the  administrator 
with  the  will  annexed  of  the  estate  of  Joshua  Weeks, 
such  amount  as  may  be  found  due  to  him. 

Mr.  Wormwell,  the  book-keeper  who  prepared  Mrs. 
Merritt' s  accounts  in  the  action  in  the  supreme  court, 
testified  that,  assuming  the  settlements  and  assignments, 
above  referred  to,  to  be  valid,  the  amount  due  from  Mrs. 
Merritt  to  the  estate  of  Joshua  Weeks  is  less  than  $5,000. 
There  was  no  evidence,  offered  before  me,  to  show  that  the 
parties  who  made  these  settlements  and  executed  these 
assignments  now  repudiate  them ;  and  if  they  do,  the 
question  must  be  settled  in  the  action  in  the  supreme 
court ;  until  then,  this  court  would  not  be  justified,  on 
this  application,  in  assuming  that  they  are  void  (Down- 
ing  V.  Smith,  4  Redf.^  310 ;  Wright  v.  Fleming,  12  Bun^ 
469,  471  ;  76  N,  F.,  617).  As  the  case  now  stands,  the 
penalty  of  the  bond,  given  by  the  administrator  with  the 
will  annexed,  is  sufficiently  large.  If  he  should  recover 
judgment,  in  the  action  now  pending  in  the  supreme 
court,  for  more  than  $6,000,  he  can  then  be  required  to 
give  increased  security,  before  being  permitted  to  receive 
the  money,  and  the  powers  of  that  court  are  ample  to 
protect  the  interests  of  all  parties  interested. 

But  while  the  amount  of  the  penalty  of  the  bond  is 
large  enough,  the  surety  Brown,  is  insufficient.  The 
bond  is  in  the  penalty  of  $10,000,  and  each  of 
the  two  sureties  must  be  worth  at  least  the  penalty 
of  the  bond,  over  and  above  all  debts  and  liabilities  and 
projierty  exempt  from  execution.  When  the  bond  was 
executed.  Brown  could  and  did  justify  in  more  than  the 
amount  of  its  penalty  ;  but  he  has  since  met  with  reverses, 
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and  is  not  now  worth  over  $8,000,  and  that  is  not 
enough.  He  must  own  property,  exempt  from  execution, 
of  the  value  of  at  least  $10,000,  over  and  above  the 
amount  of  his  debts  and  liabilities.  The  administrator 
with  the  will  annexed  must  give  a  new  or  an  additional 
surety. 
Ordered  accordingly. 


-•-•« 


Kings  County.— Hon.   W.  L.  LIVINGSTON,  Subeogatb.— 

February,  1882. 

Ingrem  tj.  Maokey. 

In  the  matter  of  the  judicial  settlement  of  the  account 
of  William  Maokey,  executor^  etc,  of  James  In- 
GBEM,  deceased. 

The  testator,  by  his  will,  gave  all  his  personal,  and  part  of  his  real  prop- 
eAy  to  his  wife,  and  directed  the  executor,  as  soon  as  practicable,  and 
in  his  reasonable  judgment  proper,  after  the  deaih,  but  within  a  year, 
at  most,  to  sell  the  residue  of  the  real  property,  and  dispose  of  the  pro- 
ceeds of  sale  among  legatees  named.  The  executor  collected  rents, 
and  sold  the  real  propeity,  but  not  until  after  the  year,  and,  on  his 
accounting,  claimed  that  he  w^is  not  oound  to  include  the  rents  so  col- 
lected, being  answerable  therefor  to  the  heirs  and  not  to  the  legatees. 
Held, 

1.  That  the  power  of  sale,  given  to  the  executor,  was  an  imperative  power 

in  trust,  which,  notwithstanding  the  discretion  given,  effected  an 
equitable  conversion  of  the  real  into  personal  property,  from  the  testa- 
tor's death. 

2.  That  the  rents,  as  well  as  the  proceeds  of  sale,  became  assets  in  his 

hands,  and  he  was  accountable  therefor,  in  his  capacity  as  executor, 
to  the  legatees,  in  the  Surrogate's  court. 
Exceptions  to  a  referee's  report,  on  an  accounting,  to  answer  any  useful 
purpose,  must  specifically  point  out  the  errors  complained  of,  where 
the  latter  do  not  appear  from  a  mere  denial  of  the  coiTectness  of  the 
finding. 
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Motion  to  confirm  referee's  report,  on  the  judicial 
settlement  of  executor's  account,  had  at  the  instance  of 
Salome  Ingrem,  a  legatee  under  the  will. 

The  facts  appear  sufficiently  in  the  opinion. 

*    D.  P.  Babnabd,  fcT  executor, 

Chab.  a.  Jacksoit,  for  ScUame  Ingrem,  petiHaner, 

The  SuiittOGATE.— The  principal  question,  to.  be  de- 
cided on  this  motion,  is  whether  the  executor  should 
account  for  the  rents  of  the  real  estate  collected  by  him. 

The  will  gave  all  the  personal  property  to  the  widow, 
and  also  part  of  the  real  estate ;  it  then  directed  the 
executors,  as  soon  after  the  decease  of  the  testator  as 
practicable,  and  as  should  be  proper  in  their  reasonable 
judgment,  and  which  time  should  be,  at  most,  within  a 
year  after  the  death  of  the  testator,  to  sell  and  dispose 
of  all  the  rest,  residue  and  remainder  of  the  real  estate, 
for  the  best  prices  they  could  obtain,  and  to  dispose  of 
the  proceeds  of  sale  among  certain  legatees  therein 
named. 

The  executor  took  charge  of  the  real  estate  ordered 
to  be  sold,  soon  after  letters  testamentary  were  issued  to 
him,  and  collected  the  rents  thereof.  He  sold  the  real 
estate ;  but,  as  he  had  allowed  the  year  to  expire,  during 
which  he  was  to  exercise  the  power  of  sale  under  the 
will,  the  purchaser  refused  to  take  the  title  until  the  de- 
fect had  been  cured  by  certain  proceedings  had  in  the 
supreme  court,  when  the  sale  was  completed.  The  execu- 
tor entered  the  rents  collected  by  him,  in  his  account  as 
executor  ;  but  subsequently  filed  with  the  auditor  a  pro- 
test against  being  charged  with  them,  claiming  that,  as 
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executor,  he  had  no  right  to  collect  them,  and  was 
accountable  for  them  to  the  heirs,  some  of  whom  were 
not  legatees  under  the  will.  The  auditor  took  this  view 
^f  the  law,  and  stated  the  account,  leaving  out  the  rents 
collected,  and  the  payments  made  for  repairs  to  the  real 
estate. 

The  power  of  sale  to  the  executor  was  an  imperative 
power  in  trust,  and  it  had  the  effect  of  working  an  equit- 
able conversion,  of  the  real  estate  to  be  sold,  into  personal 
property,  upon  the  death  of  the  testator,  notwithstand- 
ing the  discretion  given  to  the  executor  to  exercise  the 
power  at  any  time  within  a  year  afterwards ;  it  stamped 
the  quality  of  personally  upon  the  real  estate,  and  sub- 
jected it  to  the  laws  governing  personal  property  (Betts 
V.  Betts,  4  Abb.  JST.  (7.,  317,  386,  387,  417  ;  Leig/i  &  Dal- 
zell  on  Eq.  Conv.^  48;  Smith  v.  Kefxrney,  2  Barb.  Ch., 
533,  538;  Arnold  v.  Gilbert,  5  Barb.,  190,  197;  Stagg  v. 
Jackson,  2  Barb.  Ch.,  86;  affi'd  llf.  F.,  206;  Horton 
V.  McCoy,  47  Id. J  21;  MoncriQf  v.  Ross,  50  Id.,  431; 
Ross  v.  Roberts,  2  Bun,  90 ;  Graham  v.  Livingston, 
7  Id.,  11). 

It  is  not  denied  that  the  proceeds  of  the  sale  of  the 
real  estate  are  assets  in  the  hands  of  the  executor,  to  be 
accounted  for  in  this  court,  but  it  is  claimed,  on  behalf 
of  the  executor,  that  such  is  not  the  case  with  regard  to 
the  rents  arising  from  said  real  estate,  and  that  they  be- 
long to  the  testator's  heirs  at  law. 

When  it  is  considered  that  equitable  conversion  is 
"  that  change  in  the  nature  of  property  by  which,  for 
certain  purposes,  real  estate  is  considered  as  personal, 
and  personal  estate  as  real,  and  transmissible  and  des- 
cendible as  such"  {Leigh  &  Dalzell  on  Bq.  Com.,  2),  it  is 
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difficult  to  understand  that  the  profits  should  not  be 
affected  by  the  change  in  the  nature  of  the  i^roperty 
I'roni  which  they  arise  ;  and  the  authorities  show  that, 
unless  the  will  otherwise  provides,  the  rents  arising  frooit 
leal  estate,  after  the  time  when  it  was  ordered  to  be  sold 
and  converted  into  personal  property,  are  to  be  con- 
sidered and  treated  as  the  profits  from  the  fund  into 
which  the  real  estate  was  ordered  to  be  converted. 

Thus,  in  Leigh  cfc  Dalzelly  supra^  at  page  48,  it  is 
said:  "When  land  is  once  impressed  by  will  with  the 
character  of  personalty,  the  person  entitled  to  the  inter- 
est of  the  fund  arising  from  the  produce  will  likewise 
be  entitled,  until  sale,  to  the  rents  and  profits,  which 
will  not  therefore  go  to  the  heir;"  and  Casamajor  v. 
Strode  (in  note  to  19  Vesey^  390)  is  cited  as  holding  that, 
where  the  testator  devised  real  estate  to  trustees,  upon 
trust  to  sell  and  dispose  of  the  same,  as  soon  as  conve- 
niently after  his  death,  by  public  or  private  sale,  and  to 
stand  possessed  of  the  proceeds  on  certain  trusts  for  sev- 
eral persons  respectively  for  life,  and  after  their  respec- 
tive deceases  for  their  children,  the  devisees  for  life 
named  in  the  will' were  entitled  to  the  rents  and  profits 
of  the  real  estate  thereby  devised,  from  the  death  of  the 
testator. 

In  Stagg  V.  Jackson  (2  Barb.  Cli.^  86),  the  testator,  by 
his  will,  had  devised  and  bequeathed  all  his  estate,  I'eal 
and  personal,  to  his  executors,  in  trust  to  sell  the  same, 
and  until  such  sale  to  receive  the  rents,  profits  and  in- 
come thereof,  for  the  purpose  of  division  and  distribution 
among  the  objects  of  his  bounty.  The  executor  received 
the  rents  and  profits  of  the  real  estate,  until  he  sold  the 
land,  and  then  received  the  proceeds  of  such  sale.    On. 
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being  called  to  account  before  the  Surrogate,  the  execu- 
tor tendered  an  account  of  the  personal  property  onlp^ 
and  denied  the  jurisdiction  of  the  Surrogate  to  call  him 
to  an  account  for  the  rents  and  profits,  or  the  proceeds 
of  the  sales  of  the  real  estate  ;  the  Surrogate  ordered  the 
executor  to  account  for  the  rents  and  profits,  as  well  as 
for  the  proceeds  of  the  sales  of  the  real  estate.  The  ex- 
ecutor appealed,  and  the  Surrogate's  order  was  affirmed 
by  the  chancellor,  and  sustained  by  the  court  of  ap- 
peals, on  appeal  from  the  chancellor's  decree  (1  N'.  Jl, 
206). 

In  Moncrief  v.  Ross  (50  iV.  F.,  431),  the  will  gave  the 
net  income  of  the  real  estate  to  the  mother  of  deceased, 
during  her  life.  The  seventh  clause  directed  the  execu- 
tor, upon  her  death,  to  sell  the  real  estate;  and  the 
eighth  and  ninth  clauses  gave  the  proceeds  of  sale  to  the 
testator's  two  sisters.  The  mother  of  the  testator  died 
before  him,  and  the  only  heirs  of  the  deceased  were  his 
two  sisters  and  a  brother.  The  action  was  brought  by 
the  brother  to  compel  the  executor  to  account  for  the 
rents  of  the  estate  collected  by  him,  and  to  pay  to  him 
one- third  thereof.  The  court  say  :  *^  Any  income  de- 
rived from  the  real  estate  before  the  sale  has  been  made, 
in  equity  clearly  belongs  to  these  sisters,  and  not  to  the 
plaintiflf.  This  was  the  intention  of  the  testator,  ap- 
parent from  the  will." 

In  Shumway  v.  Harmon  (6  S.  C.  [T.  &  01],  626),  the 
testator  directed  that  his  son  should  work  the  testator's 
farm  in  Phelps,  as  he  was  then  doing,  on  shares,  for  the 
term  of  one  and  a  half  years  after  testator's  decease,  and 
that,  at  the  expiration  of  that  time,  his  said  farm  and 
personal  property  should  be  sold  by  his  execrftors,  and 
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the  amoant  received  npdn  said  sale  divided  among  his 
children  in  the  manner  specified. 

The  court  say :  "At  the  time  the  power  of  sale  thus 
became  operative,  the  conversion  took  place  in  law,  and 
took  with  it  all  the  incidents  of  the  said  property,  all 
rents  and  profits,  as  part  of  the  trust  fund  to  be  dis- 
tributed ;"  citing  Moncrief  d.  Ross,  and  Stagg  v.  Jacksod, 
supra  (see  also  Hedf.  Prac.  [2  ed.],  440). 

It  follows,  from  these  authorities,  that  the  rents  col- 
lected by  the  executor  in  the  princiijal  case  became 
assets  in  his  hands,  as  well  as  the  x)roceeds  of  the  sale  of 
the  real  estate,  and  that  he  must  account  for  them. 

Tlie  second  and  third  exceptions  are  overruled.  If 
they  were  intended  as  objections  to  any  item  of  disburse- 
ment allowed  by  the  auditor,  they  should  have  beer' 
specific  enough  to  call  the  court's  attention  to  the  objec- 
tionable item.  Excepting  to  the  auditor's  report  is  not  a 
mere  matter  of  form  (Boughton  v.  Flint,  74  JV.  F.,  on 
p.  ^85) ;  arid,  if  the  exceptions  are  to  answer  any  useful 
purpose,  it  is  clear  that  they  ought  to  be  at  least  specific 
enough  to  point  out  the  error  complained  of,  where  it 
does  not  appear,  from  a  mere  denial  of  the  correctness 
of  the  auditor's  finding  (Newell  v.  Doty,  33  IT.  J".,  83; 
Levy's  Accounting,  1  -4.66.  JSf.  CI,  177 ;  Estate  of  Skillen, 
MS.  in  this  court). 

Ordered  accordingly. 
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Kings  County.— Hon.  W.  L.  LIVINGSTON,  Subeogatb.— 

February,  1882. 

Black  v.  Woodman. 

In  the  matter  of  the  estate  of  Moses  Thompson,  de- 
ceased. 

Administration  granted  by  a  Surrogate's  court  of  this  State,  upon  the  goods, 
etc.,  of  a  resident  of  another  State,  is  subsidiary  to  that  granted  in  de> 
cedent's  domicil,  and  relates  only  to  assets  here. 

Accordingly,  where  an  administrator,  appointed  in  Massachusetts,  of  the 
estate  of  one  dying  domiciled  there,  afterwards  received  letters  in  this 
State,  which  were  revoked,  and  his  successor,  appointed  here,  applied 
for  an  accounting,  alleging  that,  at  the  time  of  his  removal,  thj  former 
had  property  of  the  estate  in  his  possession ;  the  respondent  denying 
that  he  had  received  any  property  under  the  letters  revoked : — 

Biddit  that  the  respohdent  could  not  be  made  to  account,  in  a  Surrogate's 
court  of  this  State,  for  assets  collected  under  letters  granted  in  Massa- 
chusetts and  brought  hither,  but  that  he  might  be  required  to  submit 
to  an  examination  as  to  the  assets  liable  to  be  administered  under  the 
letters  granted  here. 

« 

Application  to  compel  an  administrator  to  render, 
and  procure  the  judicial  settlement  of,  his  account. 
The  facts  appear  sufficiently  in  the  opinion. 

Chablbs  N.  Black,  in  peraan, 

Pbabodt,  Bakeb  &  Pbabodt,  far  Aa/rm  Woodman, 

« 

The  Surrogate. — ^The  deceased,  at  the  time  of  his 
death,  was  a  resident  of  Massachusetts,  and  Aaron  Wood- 
man was  api)ointed  administrator  of  his  goods  and  effects 
at  the  place  of  his  domicil.  Subsequently,  in  December, 
1867,  Woodman  was  also  appointed  administrator  by  this 
court,  on  proof  that  the  deceased  died  leaving  assets  in 
this  county.    In  August,   1869,  the  letters  granted  to 
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him  by  this  court  were  revoked,  and  Charles  N.  Black 
was  appointed  administrator  in  his  place. 

The  preseut  ajDiilication  is  made  by  Black  to  compel 
Woodman  to  render  and  settle  his  accoant  as  admin- 
istrator. 

It  is  alleged,  in  Black's  petition,  that  Woodman  had 
in  his  possession  personal  property  belonging  to  the  de- 
ceased, at  the  time  his  letters  were  revoked.  Woodman 
files  a  verified  statement  purporting  to  be  an  account  of 
his  proceedings  as  administrator,  in  which  he  states 
tliat,  during  the  time  he  remained  administrator  under 
rhe  letters  granted  by  this  court,  he  did  not  receive  any 
money  or  property  belonging  to  the  estate  in  the  State  of 
New  York,  or  under  the  letters  granted  in  the  State  of 
New  York,  and  did  not  receive  any  at  all,  during  that 
time,  outside  of  the  State  of  Massachusetts  ;  but  he  does 
not  deny  that  he  had  in  his  possession,  at  the  time  his 
letters  were  revoked,  assets  belonging  to  the  estate  of  the 
deceased,  which  were  collected  under  the  letters  granted 
in  Massachusetts. 

The  administration  granted  at  the  place  of  the  dece- 
dent's domicil  was  the  principal  one,  and  the  admin- 
istration granted  here  was  subsidiary  to  it ;  it  related 
exclusively  to  the  assets  withia  this  State,  and  the  juris- 
diction of  Xhis  Courtis  limited  to  them  ;  it  does  not  ex- 
tend to  the  assets,  collected  under  the  letters  granted  in 
Massachusetts,  and  brought  into  this  State  {Redf.  Prac. 
[2  ed. ],  641,  642 ;  Lynes  v.  Coley,  1  Red/. ,  405).  It  is  upon 
this  want  of  jurisdiction  in  any  other  court,  to  act  in  such 
a  case,  that  the  right  of  a  court  of  equity  to  apply  the 
remedy  is  founded  (McNamara  v.  Dwyer,  7  Paige^  239  ; 
Brown  v.  Brown,  1  Barb.  Ch.^  189). 
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Woodman  cannot,  therefore,  be  made  to  account  in 
this  court,  for  the  assets  collected  under  the  letters 
granted  in  Massachusetts  and  brought  into  this  State ; 
but  he  may  be  required  to  submit  to  an  examination 
respecting  the  assets  of  the  deceased  in  this  State  liable 
to  be  administered  under  the  letters  granted  here,  if  the 
petitioner  so  desires. 

Ordered  accordingly. 


*  m%m 


KmoB  Commr.— Hon.  W.  L.  LIVINGSTON,  Subrooatb.— 

February,  1882. 

Wise  v.  Murphy. 

In  the  Toatter  of  the  estate  of  George  S.  Wiley,  de- 
ceased. 

The  teststtor,  by  his  will,  gave  the  income  of  $2,000  to  A.  and  B.  for  their 
lives  and  that  of  the  survivor,  and  the  principal  thereafter  to  petitioner, 
directing  the  executrix  and  executor  to  invest  the  fund.  He  also  gave 
a  legacy  of  $10,000  to  G.  The  executrix,  also  the  residuary  legatee, 
having  alone  qualified,  omitted  to  invest  the  $2,000,  but,  on  the  death  of 
B.,  paid  said  principal  sum  to  A.,  and  died.  A.  died  insolvent.  The 
executor,  having  qualified  generally  as  executor,  received  $10,000,  as- 
sets of  the  estate,  and  paid  G.'s  legacy,  but  made  no  attempt  to  collect 
the  $2,000  misapplied  by  the  executrix,  from  her  estate,  which  was 
solvent. 

Held,  that,  the  legacy  of  $2,000  never  having  been  separated  from  the 
general  fund  in  the  hands  of  the  executrix,  and  the  executor  having 
qualified  generally,  he  could  not  claim  that  he  was  not  clothed  with 
any  of  the  trusU  under  the  will ;  that,  though  not  responsible  for  the 
misapplication  of  the  fund  by  the  executrix^  he  should  have  collected 
the  amount  from  her  estate;  and  was  liable  to  the  petitioner  for  the 
amount  of  his  legacy,  with  interest  from  the  death  of  A. 
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Application  by  George  W.  Wise,  a  legatee  nnder 
the  will  of  decedent,  to  compel  payment  of  his  legacy. 
The  facts  appear  sufficiently  in  the  opinion. 

Grimball  &  Twx&rAJJjy  for  peliUaner, 

WiRCHEBTEK  Britton  and  Gborob  J.  MuBPHT,/9r  executor. 

The  Surrogate. — The  testator,  by  his  will,  gave  to 
George  D.  Wise  and  to  his  wife,  and  the  survivor  of 
them,  the  interest  and  income  of  $2,000,  during  their 
joint  lives  and  the  life  of  the  survivor  of  them,  and  gave 
the  said  principal  sum  of  $2,000  to  their  son,  George 
Wiley  Wise,  the  i)etitioner,  to  be  paid  to  him  on  the 
death  of  his  surviving  parent ;  and  the  testator  further 
directed  the  executrix  and  executor  of  his  will  to  keep 
the  said  principal  sum  invested  on  bond  and  mortgage, 
or  in  government  or  bank  stock,  or  such  other  secnrities 
as  they  should  deem  prudent  and  advisable. 

He  appointed  his  residuary  legatee,  Ann  Forbes,  the 
executrix,  and  his  friend,  Henry  C.  Murphy,  executor  of 
his  will.  The  executrix,  at  first,  alone  qualified,  and, 
until  her  death,  had  the  sole  care  and  management  of  the 
estate.  Instead  of  keeping  the  sum  of  $2,000  invested, 
and  paying  to  George  Wise,  who  survived  his  wife,  only 
the  income  thereof,  she  paid  over  to  him  the  whole  of  the 
said  principal  sum. 

At  the  time  of  the  death  of  the  executrix,  in  1863,  there 
remained  unpaid  a  legacy  of  $10,000,  given  by  the  testa- 
tor to  his  half-sister,  Mrs.  Garrett,  of  Virginia  ;  and  Mr. 
Murphy  qualified  and  took  out  letters  testamentary  in 
the  usual  form,  in  June,  1863.  The  only  assets  of  the 
estate  which  came  to  his  hands  was  the  said  legacy  of 
$10,000,   received  by  him  from  the  executrix  of  Miss 
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Forbes,  and  of  which  he  took  charge  until  he  paid  it,  in 
1866,  to  the  administrator  of  Mrs.  Garrett.  He  also,  in 
1865,  executed  an  assignment  to  the  executrix  of  Miss 
Forbes  of  a  bond  and  mortgage,  made  by  one  Denyse  to 
the  testator,  but  which  never  were  in  the  possession  of 
Mr.  Murphy.  Miss  Forbes  seems  to  have  taken  pos- 
session of  them  to  her  own  use,  as  the  sole  residuary 
legatee  of  the  testator,  and  the  assignment  executed  by 
Mr.  Murphy  to  her  executrix  was  apparently  for  the 
only  purpose  of  assigning  the  record  title.  George 
Wise,  the  father  of  the  petitioner,  survived  his  wife,  and 
died  insolvent. 

When  Mr.  Murphy  qualified  as  executor,  and  found 
no  assets  belonging  to  the  estate,  excepting  the  legacy 
given  to  Mrs.  Garrett,  he  must  have  known,  of  course, 
that  the  legacy  of  $2,000,  payable  to  the  petitioner  on 
the  death  of  the  survivor  of  his  parents,  had  been  mis- 
applied by  the  executrix  in  some  way,  and,  although  he 
was  not  responsible  for  the  misapplication  of  the  fund 
by  the  executrix,  it  then  became  his  duty  to  collect  from 
her  estate,  which  was  solvent,  the  amount  which  should 
have  come  to  him  as  assets  of  the  estate  of  the  testator, 
to  be  held  in  trust  for  the  petitioner  {Hill  on  Trustees^ 
[314] ;  3  Redf.  on  Wills,  532  ;  Weetjen  v.  Vibbard,  6 
Hun,  265,  267 ;  Olcott  v.  Ormiston,  84  N.  F.,  339,  344, 
346). 

But  it  is  claimed,  on  behalf  of  Mr.  Murphy,  that  he 
took  upon  himself  the  duties,  and  subjected  himself  to 
the  responsibilities  of  an  executor  and  trustee  only  as  to 
Mrs.  Garrett's  legacy  of  $10,000.  There  is  nothing  in 
the  evidence  to  support  this  claim,  and  it  is  inconsistent 
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with  the  fact  that  he  assigned  the  Denyse  mortgage  as 
executor. 

The  will,  from  which  he  derived  his  authority  as 
executor,  appointed  him  generally,  and  not  for  any 
limited  purpose;  the  oath,  taken  by  him  on  qualifying, was 
not  restricted  to  the  proper  administration  of  any  particu- 
lar part  of  the  estate  ;  and  the  letters  testamentary  issued 
to  him,  following  the  authority  conferred  by  the  will, 
were  general,  and  granted  to  him  '*  the  administi-ation  of 
all  and  singular  the  goods,  chattels  and  credits  of  the 
said  deceased,  and  any  way  concerning  his  will." 

All  that  can  be  said  is  that  it  appears,  from  the  oral 
evidence,  that,  the  executrix  of  Miss  Forbes  having  been 
advised  that  she  could  not  safely  pay  the  $10,000  legacy 
directly  to  the  legatee  to  whom  it  was  given,  Mr.  Murphy 
qualified  as  executor,  supposing  that  the  estate  had  been 
fully  administered,  excepting  as  to  this  legacy. 

Assuming  that  the  $2,000  legacy  eventually  to  be  paid 
to  the  petitioner,  when  separated  from  the  other  assets 
of  the  estate,  was  to  become  a  trust  fund,  to  be  held  by 
the  executors  as  trustees,  and  not  as  executors  (Hall  v. 
Hall,  78  iT.  F.,  535),  and  that  Mr.  Murphj'-  could  have 
accepted  the  office  of  executor,  while  refusing  that  of 
trustee  (Williams  v.  Gushing,  34  Maine^  370),  the  separa- 
tion of  the  legacy  from  the  general  fund  in  the  hands  of 
the  executrix  had  never  been  made,  so  as  to  leave  the 
legacy  a  separate  trust  fund  in  the  hands  of  the  trustee  at 
the  time  of  her  death  ;  it  should  therefore  have  come  to 
the  hands  of  Mr.  Murphy  as  executor,  as  part  of  the 
general  funds  of  the  estate.  Moreover,  there  was  no 
refusal  on  his  part  to  accept  the  trust  while  qualifying 
as  executor,  and  he  cannot  now  be  allowed  to  say  that 
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he  was  not  dotibyed  with  any  of  the  trusts  which  nnder 
the  will  doirolved  on  the  executora  ( Wms.  on  ExWs. 
[1796] ;  8  Reclf.  on  Wills,  612).  He  must,  therefore,  be 
charged  with  the  amount  of  the  legacy  given  by  the  tes- 
tator to  the  petitioner,  with  interest  thereon  from  the 
date  of  the  death  of  Gfeorge  D.  Wise,  and  a  decree  must 
be  entered,  directing  him  to  pay  the  said  amount  to  the 
petitioner. 

Decreed  accordingly. 


Kings  County.— Hon.  W.  L,  LIVINGSTON,  Subbogatb.— 

Marob,  1882. 

Matter  of  Burke. 

In  the   matter  of  the  prohaie  of  the  will  of  James 

Btjrke,  deceased. 

One  named  as  legatee  in  a  will,  on  condition  that  he  render  certain  services 
of  a  religious  character,  is,  under  Code  Civ.  Pro.,  §  829,  disqualified 
by  his  interest  in  the  event,  from  testifying  to  conversations  had  be- 
tween him  and  the  testator. 

Tlie  court  has  a  discretion  to  strike  out,  on  motion  made  during  a  hearing, 
testimony  incomx>etent  under  that  section,  though  not  objected  to  when 

offered. 
Pruyn  v.  Brinkerhofl,  7  Abb,  N.  8,,  400,— distinguished. 

Motion  by  contestant,  to  strike  out  testimony  given 
on  proceedings  for  probate  of  a  will,  by  a  legatee,  as  to 
conversations  between  him  and  testator. 

The  facts  ^rPpear  sufficiently  in  the  opinion. 

TRxmjB  G.  Bbbgsn,  for  the  motion, 

Johnson  &  Laxb,  opposed. 
Vol.  V.--24 


370       CASES  IN  THE  SURROGATES'  COURTS. 

MATTER  OF  BURKE. 

The  Surrogate.— The  testimony  of  Father  Mulligan 
would  have  been  inadmissible,  if  objected  to,  under 
section  829  of  the  Code.  He  is  a  legatee  under  the  testa- 
tor's will,  and  the  argument  that  he  is  not  interested  in 
the  event  of  these  proceedings  because  the  legacy  was 
given  to  him  on  condition  that  he  should  render  certain 
services  of  a  religious  character,  is  not  sound.  That 
argument  is  founded  on  the  decision  in  the  case  of  Pruyn 
V.  Brinkerhoflf  {7  Abb.  N.  8.,  400),  which  holds  that  a  leg- 
acy to  an  executor  as  compensation  for  his  services,  in 
addition  to  tlje  commissions,  is  not  such  beneficial  leg- 
acy as  must  be  held  to  be  void,  under  2  R.  8.^  65,  §  50, 
if  the  executor  becomes  a  necessary  witness  to  the  exec- 
ution of  the  will.  This  decision  might  be  upheld  upon 
the  ground  that  sections  398  and  399  of  the  former  Code 
so  far  modified  and  controlled  the  statute  as  to  render 
the  executor  competent  (Children's  Aicf  Society  v.  Lover- 
idge,  70  N.  F.,  392);  but,  whatever  may  be  the  coiTect 
ground  on  which  to  put  the  decisiouf  it  is  sufficient  to 
say  here  that  it  has  no  application  to  section  829  of  the 
Code,  and  that  it  has  been  repeatedly  held  that  the  inter- 
est which  disqualified  a  person  from  testifying  under 
that  section  may  be  a  claim  to  receive  a  fair  compensation 
for  services  rendered  or  work  done.  The  cases  of  Reeve 
D.  Crosby  (3  Redf,^  74);  Children's  Aid  Society  v.  Love- 
ridge  {supra)\  and  Rugg  v,  Rugg  (83  N.  F.,  692),  only 
hold  that  the  execution  of  a  will,  to  which  one  executor 
is  an  attesting  witness,  is  not  a  transaction  between  him 
and  the  deceased  within  section  829  of  the.Code,  and  that 
he  may  therefore  testify  to  it.  These  decisions  were  not 
and  could  not  have  been  put  upon  the  ground  that  the 
executor  was  not  interested  in  the  event  of  the  proceeding. 
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to  prove  the  will,  because,  at  the  time  when  they  were 
rendered,  the  executor  propounding  the  will  for  probate 
was  excluded  as  a  party  to  the  proceeding,  without  re- 
gard to  the  question  of  his  interest  under  the  will.  The 
amendment  to  the  section  which  seems  to  require  that 
\\\^  party  to  the  proceeding  must  be  interested  in  the 
event,  as  well  as  a  person  not  a  party,  before  he  can  be 
excluded,  was  only  adopted  in  1881. 

The  fact  that  the  testimony  was  not  objected  to  under 
section  829,  when  given,  does  not  prevent  the  contestant 
from  moving  now  to  strike  it  out.  In  Miller  ??.  Mont- 
gomery (78  N.  F.,  286),  the  court  of  appeals  say :  *' Usu- 
ally the  objection  must  be  made  when  the  incompetent 
evidence  is  offered ;  and  this  is  the  rule  as  to  all  in- 
competent evidence.  But  if  the  objection  be  not  made  at 
the  time,  and  the  omission  be  shown  to  have  been  from 
mistake  or  inadvertence,  the  trial  court  may  permit  it  to 
be  made  at  any  time  before  the  close  of  the  trial,  by 
motion  to  strike  out  the  incompetent  evidence.  This  is 
not  uncommon  practice  in  the  trial  of  cases.  When  the 
objection  is  not  made  at  the  time  the  evidence  is  offered 
or  given,  it  is  in  the  discretion  of  the  trial  judge  to  per- 
mit it  to  be  made,  at  a  later  stage  of  the  trial.  That  dis- 
cretion should  be  carefully  exercised,  so  that  no  harm 
will  come  to  the  other  party  :  and  it  should  be  exercised 
when  it  is  just  that  the  incompetent  evidence  should  be 
excluded  and  no  harm  can  come  to  the  opposite  party 
from  the  delay  in  making  the  objection." 

It  is  not  perceived  how  the  executor  in  this  case  can 
be  injured  by  the  delay  in  making  the  objection;  the 
trial  is  not  closed,  and  by  striking  out  the  objectionable 
testimony  he  will  be  left  in  the  same  position  as  if  the 
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testimony  had  been  objected  to  and  excluded  when  first 
offered.    The  motion  must  be  granted. 
Ordered  accordingly. 


i^'»^ 


KiKGS  CouNTT.— Hon.   W.  L.  LIVINGSTON,  SuBftOGATS.— 

March,  1882. 

McNally  v.  Brown. 

In  the  matter  of  tJie  application  for  probate  of  a  will  of 

Robert  F.  Brown,  deceased. 

Upon  an  application  for  the  probate  of  a  will,  as  lost  or  destroyed,— it  ap- 
pearing to  have  been  in  existence  at  the  time  of  decedent's  death, — the 
loss  or  dcstniction  is  a  fact  material  to  be  proved. 

Upon  an  application  for  the  probate  of  a  lost  or  destroyed  will,  it  is  not 
necessary, — under  Code  Civ,  Pro. ,  §§  1865,  2021,  requiring  its  provis- 
ions to  be  "  clearly  and  distinctly  proved  by  at  least  two  credible  wit- 
nessf^s,'* — thvit  the  witnesses  should  remember  the  exact  language;  but 
they  must  be  able  to  testify  at  least  to  the  substance  of  the  whole  will, 
so  that  it  can  be  incorporated  in  the  decree  if  probate  is  granted. 

Accordingly,  where  probato  was  asked,  of  a  will  in  existence  at  the  time  of 
decedent's  death,  and  last  seen  in  the  possession  of  the  principal  bene- 
ficiary, the  petitioner,  but  there  was  no  evidence  that  it  had  been  lost 
or  destroyed ;  and  the  testimony  of  petitioner,  the  draftsman,  the  sub- 
scribing witnesses,  and  another,  as  to  its  provisions,  was  such  as  only 
to  enable  the  court  to  surmise  the  nature  thereof,  and  no  two  witneases 
proved  all  the  provisions, — 
fHdd,  that  there  was  not  a  compliance  with  the  statute,  and  that  probate 
must  be  refused. 

Application  by  Robert  Brown,  a  son  of  decedent^ 
for  the  probate  of  a  will  claimed  to  have  been  lost  or 
destroyed  since  the  latter' s  death;  opposed  by  Emma 
McNally,  a  daughter  of  decedent,  and  another. 
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The  t^cts  appear  sufBiciently  in  the  opinion. 

Jomr  Z.  LoTT,  for  petitioner, 
E.  J.  DooLBT,  fin^  contestants. 

TnB  Surrogate. — Under  the  Code,  this  court  has 
authority  to  admit  to  probate  a  lost  or  destroyed  will 
which  was  in  existence  at  the  time  of  the  testator's  death, 
or  was  fraudulently  destroyed  in  his  life-time  ;  but  it  is 
indispensable  that  the  provisions  of  such  will  should  be 
clearly  and  distinctly  proved  by  at  least  two  credible  wit- 
nesses, a  correct  copy  or  draft  being  equivalent  to  one 
witness  (Code,  §§  2621,  1865). 

It  appears  tljat  the  will  was  in  existence  at  the  time 
of  the  death  of  the  testator;  but  there  is  no  evidence 
that  it  has  been  lost  or  destroyed,  which  is  a  material  fact 
to  be  proved,  particularly  when  it  w^s  last  seen  in  the 
possession  of  the  person  in  whose  fs^vor  it  is  claimed  to 
have  been  made. 

Neither  were  the  provisions  of  the  will  clearly  and 
distinctly  proved  by  two  witnesses. 

The  witness  Brown,  the  son  of  the  testator,  testified 
that  the  property  in  Canton  street  was  left  to  his  mother 
during  her  life,  and  that,  after  her  death,  it  was  to  go  to 
him ;  that  the  property  in  Grand  avenue,  and  the  per- 
sonal property,  were  left  to  him  solely  ;  that  the  Canton 
street  property  was  to  come  to  him  in  the  event  of  his 
mother's  marriage ;  that  his  sister's  name  was  not  men- 
tioned ;  that  he  forgot  a  good  deal  that  was  in  the  will, 
and  had  a  very  poor  memory. 

Thomas  W.  Dawaop  testified  that  he  was  one  of  the 
witnesses  to  the  will ;  that  he  heard  the  will  read  at  the 
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time  it  was  executed,  but  could  not  remember  all  of  it, — 
it  was  so  long  ago  ;  that  he  remembered  that  the  Canton 
street  property  was  left  to  the  testator's  wife  and  the 
Grand  street  property  to  bis  son  absolutely, — he  to  have 
possession  of  it  when  he  came  of  age,  his  mother  to  have 
the  benefit  of  it  until  he  came  of  age. 

Thomas  J.  Dawson,  the  other  subscribing  witness, 
heard  the  will  read  and  slightly  remembered  the  contents 
of  it.  His  recollection  was  that  the  property  in  Canton 
street  was  left  to  Mr.  Brown's  wife,  and  the  property  in 
Grand  avenue  to  his  son  Robert. 

George  Miller  did  not  read  the  whole  of  the  will,  only 
read  some  portions  of  it : 

Q.  "From  your  recollection  of  reading  that  will,  can 
you  state  what  it  said  ?" 

A.  "  I  can't  state.  I  think  that  Mrs.  Brown  pointed 
out  to  me,  in  the  presence  of  her  daughter,  the  portion  I 
read,  where  it  said  the  property  should  be  left  to  the  son 
and  the  daughter  should  get  nothing ;  then  we  had  a 
general  conversation  about  it." 

Edward  F.  O'Reilly,  the  lawyer  who  drew  the  will, 
testified  that  the  testator  had  two  houses  in  Canton  street 
which  were  embodied  in  the  will,  which  he  gave  to  his 
wife,  and  there  was  a  house  in  the  Seventh  ward, — he 
thought  in  Grand  avenue, — that  was  given  to  his  son, 
and  he  thought  testator  mentioned  at  the  same  time  that 
he  had  a  daughter  ;  that  he  thought  that  the  testator  said 
that  he  gave  his  daughter  something  previous  to  that, 
and  that  would  compensate  her  for  not  having  anything 
in  the  will. 

Q.  '*  Were  there  any  further  provisions  in  the  will 
than  you  have  mentioned  ?" 
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A.  "  Not  to  my  recollection,  except  that  all  his  lawful 
debts  should  be  paid." 

It  is  impossible  to  find  that  the  provisions  of  the  will 
have  been  clearly  and  distinctly  proved  by  two  witnesses. 

It  is  not  necessary  that  the  witnesses  should  remember 
the  exact  language  used  by  the  testator  ;  but  they  must 
be  able  to  testify  at  least  to  the  substance  of  the  whole 
will,  so  that  it  can  be  incorporated  in  the  decree,  should 
the  will  be  admitted  to  probate. 

In  the  principal  case,  what  were  the  terms  of  the  de- 
vise of  the  Canton  street  property  to  the  wife  ?  Was  it 
for  life,  or  until  she  should  marry  again,  or  absolutely? 
Was  she  to  have  the  possession  of  the  property  in  Grand 
street  during  the  minority  of  the  son  1  To  whom  was  the 
personal  property  bequeathed?  The  witnesses  do  not 
agree  on  these  points.  The  son  of  the  testator,  who  had 
the  possession  of  the  will  for  several  years  after  his 
father's  death,  who  claims  to  be  the  person  most  in- 
terested in  having  it  admitted  to  probate,  and  who  seems 
to  have  read  it  more  recently  than  the  other  witnesses, 
ought  to  be  the  person  most  familiar  with  its  provisions. 
It  is  likely,  however,  that  he  was  not  to  come  into  posses- 
sion of  the  property  devised  to  him,  until  he  had  reached 
the  age  of  twenty-one,  as  testified  to  by  Thomas  W. 
Dawson,  who  is  corroborated  on  this  point  by  what  the 
testator  told  Miller,  in  speaking  to  him  of  the  contents 
of  his  will,  that  he  would  leave  his  property  to  his  son, 
and  that  his  daughter  should  not  get  anything,  tJtat  is^ 
after  his  son  came  of  age. 

According  to  the  evidence,  the  substance  of  the  will, 
then,  probably  was  that  the  Canton  street  property  was 
devised  to  the  widow  for  life  if  she  did  not  marry  again. 
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and,  upon  her  death  or  marriage,  it  was  to  go  to  the  son ; 
that  the  Cxrand  street  property  was  devised  to  the  son, 
to  take  possession  of  it  when  he  became  twenty-one  years 
of  age,  and  his  mother  to  have  the  benefit  and  possession 
of  it  until  then ;  that  the  personal  property  was  be- 
queathed to  the  son.  But  no  two  witnesses  have  proved 
all  these  provisions.  Probate  must  therefore  be  refused 
(Sheridan  v.  Houghton,  6  Abb.  N.  C,  234). 
Decreed  accordingly. 


I  *»•» 


KniGS  County.— Hon.  W.  L.  LIVINGSTON,  Subbogatb.— 
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Early  v.  Early. 

In  the  matter  qf  the  probate  of  the  will  of  William 

Early,  deceased. 

The  requirement,  in  Code  Civ.  Pro.,  g  18C5,  that  the  provisions  of  a  lost 
or  destroyed  will  must  be  "clearly  and  distinctly  proved  by  at  least 
two  credible  witnesses,"  should  receive  a  liberal  construction;  and  its 
spirit  is  complied  with  by  holding  that  it  applies  only  to  those  provis- 
ions which  affect  the  disposition  of  property,  and  are  of  the  substance 
of  the  will. 

The  destruction  of  a  wiil  in  the  life- time  of  a  testator,  without  his  knowl- 
edge 01'  consent,  in  disregard  of  his  intention,  and  to  the  injury  of  a 
beneficiary,  though  with  no  design  to  gain  advantage,  or  injure  or  de- 
ceive any  one,  is  fraudulent  within  the  meaning  of  the  same  section. 

Upon  an  application  to  prove  a  will  alleged  to  have  been  fraudulently  de- 
stroyed in  testator's  life-time,  the  subscribing  witnesses  agreed  that  the 
will  was  read  aloud  to,  and  signed  by  the  testator,  Jn  their  presence, 
and  that  they  signed  in  his  presence,  but  they  differed  aa  to  whether 
the  declaration  of  the  nature  of  the  instrument,  and  the  request  to  sign, 
were  made  by  the  testator,  one  witness  swearing  positively  that  they 
were  so  made,  and  the  other  stating  that  they  were  made  in  testator's 
presence,  by  M.,  who  drew  the  will  and  supervised  the  execution. 
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Though  testator  was  ill  and  feeble,  it  did  not  appear  that  he  was  in 
such  a  conditioa  as  to  be  unable  to  make  or  dissent  from  such  a 
request  and  declaration ;  the  execution  was  not  immediately  before  his 
death;  and  both  subscribing  witnesses  testified  that  he  was  of  sound 
mind.  Two  witnesses  agreed  that  all  the  property  was  devised  and 
bequeathed  to  testator's  widow,  but  differed  as  to  whether  an  executor 
was  appointed.  After  the  will  was  executed,  the  draftsman  took  it 
with  him  to  keep  for  t^tator,  put  it  among  his  papers,  and  died.  His 
son  found  it  among  his  father's  papers  and  destroyed  it,  during  tes- 
tator's life-time,  as  a  paper  of  no  importance. — HM^ 

1.  That  the  due  and  proper  execution  was  shown. 

2.  That  the  provisions  were  sufficiently  proved,  notwithstanding  the  doubt 

as  to  the  appointment  of  an  executor,  which  was  not  an  indispensable 
part  of  the  will. 

3.  That  the  destruction  was  fraudulent,  as  against  the  beneficiary,  within 

the  meaning  of  the  statute. 

4.  That  the  petition  for  probate  should  be  granted. 

This  was  an  application  by  Margaret  Early,  decedent's 
widow,  and  sole  legatee  and  devisee,  for  the  probate  of 
a  will  alleged  to  have  been  fraudulently  destroyed  in  de- 
cedent's life-time;  opposed  on  behalf  of  William  J. 
Early,  decedent's  infant  son. 

The  facts  appear  sufficiently  in  the  opinion. 

Thomas  P.  Smith,  for  petMoMr. 

John  R  Trbssidder,  special  guardian  far  infant. 

The  Surrogate. — This  is  an  application  to  prove  a 
will  alleged  to  have  been  fraudulently  destroyed  during 
the  life  of  the  testator.  It  is  claimed,  on  behalf  of  the 
infant,  on  evidence  offered  on  the  part  of  the  proponent, 
that  the  will  was  not  properly  executed ;  that  the  cont<?nf8 
were  not  proved  by  two  witnesses ;  and  that  it  was  not 
fraudulently  destroyed. 

The  testimony  as  to  the  execution  of  the  will  is  not 
satisfactory,  yet  when  closely  analyzed  it  will  be  found 
to  be  sufficient.    The  will  was  drawn  by  a  Mr.  McCann, 
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who  supervised  its  execution,  and  who  was  no  doubt 
familiar  with  the  requirements  of  the  statute  on  that 
subject,  as  he  was  in  the  habit  of  drawing  wills.  The 
subscribing  witness,  Lennon,  testifies  positively  that  the 
testator  declared,  in  the  presence  of  himself  and  the  other 
witness,  that  the  paper  referred  to  was  his  last  will.  The 
other  witness.  Quail,  says  the  same  thing  on  his  direct 
examination  ;  but,  on  his  cross-examination,  he  testifies 
in  substance  that  he  don't  think  it  was  Early  who  made 
the  declaration  that  the  paper  was  his  last  will  and  tes- 
tament, but  that  it  was  Mr.  McCanu,  and  that  the  de- 
claration was  made  in  the  presence  of  Early.  Lennon 
also  testified  that  the  testator  requested  him  to  sign  the 
will,  but  Quail  says  that  the  request  was  made  of  him  by 
McCann  in  the  presence  of  the  testator.  The  will  was  read 
aloud  to  the  testator  in  thepresenceof  the  witnesses,  and 
the  testator  signed  it  in  the  presence  of  both  witnesses, 
who  also  signed  it  in  his  presence. 

The  only  questions  in  dispute  are  as  to  the  declara- 
tion of  the  nature  of  the  instrument  by  the  testator,  and 
as  to  his  request  to  the  witnesses  to  sign  it.  There  is 
positive  proof  that  the  testator  expressly  declared  the 
instrument  signed  by  him  to  be  his  last  will,  and  the  re- 
quest to  the  witnesses  to  sign  was  made  in  his  presence  by 
the  person  who  was  supervising  the  execution  of  the 
will.  That  was  sufficient  (Gilbert  v,  Knox,  62  N.  Z., 
125 ;  Peck  n.  Gary,  27  Id.,  9). 

It  is  quite  true  that,  if  it  had  appeared  that  the  testa- 
tor was  so  ill  and  feeble,  at  the  time  of  the  execution  of 
his  will,  as  to  make  it  doubtful  whether  he  understood 
'  what  was  going  on,  or  was  able  to  dissent  from  what 
Mr.  McCann  said  or  did  in  his  behalf,  the  proof  made, 
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as  to  the  testator's  request  to  the  witnesses  to  sign, 
would  be  insufficient  (Heath  v.  Cole,  15  Run^  100).  But 
such  is  not  the  case.  Although  the  testator  was  ill  and 
feeble,  and  had  been  so  for  some  time,  yet  he  was  not  in 
such  a  condition  as  to  be  unable  to  declare  the  nature  of 
the  instrument  executed  by  him,  and  to  request  the  wit- 
nesses to  sign  it.  The  will  was  not  executed  within  a 
short  time  before  his  death,  and  the  subscribing  wit- 
nesses both  swear  that  his  mind  was  sound.  It  is  not  to 
be  inferred  that  he  was  incapable  of  making  a  will,  much 
less  of  objecting  to  what  McCann  said,  merely  from  the 
fact  that  he  was  weak  in  body  and  mind  (Horn  v.  Pull- 
man, 72  JV.T.y  269,  276;  Snyder  v.  Sherman,  2S  Hun, 
139,  141). 

In  Belding  v.  Leichardt(2  S.  C.{T.  <6  C],  52  ;  56  N.  T., 
680),  the  testator  was  very  ill  and  feeble,  and  it  was  held 
sufficient  that  the  witnesses  had  been  requested  to  sign 
by  a  third  person,  in  the  presence  of  the  testator. 

In  Doe  0.  Roe  (2  Barb.,  200),  the  testator  was  also  ill 
when  he  executed  his  will,  and  there  was  no  other 
request  to  the  witnesses,  to  subscribe  their  names  as  wit- 
nesses, than  that  which  was  made  by  the  doctor,  who 
was  attending  the  testator,  in  his  presence. 

In  Brown  v.  De  Selding  (4  Sand/.,  10),  the  testatrix 
was  ill,  and  died  a  few  days  after  the  execution  of  the 
will ;  the  request  to  ttfe  witness  to  sign  was  made  by 
others  in  her  presence,  and  the  court  thought  that  suffi- 
cient. 

One  of  the  subscribing  witnesses,  and  the  person  who 
last  had  the  wUl  in  his  possession,  agree  that  all  the  tes- 
tator's property  was  devised  and  bequeathed  to  his 
widow;  they  do  not  agree,  however,  as  to  whether  an 
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exeoutor  was  appointed,  Mr.  Quail  thinks  that  Mr. 
Boyle  was  appointed  executor,  while  Dr.  McCann  is 
satisfied  that  nothing  was  said  on  the  subject.  If  the 
will  did  contain  a  provision  appointing  Boyle  executor, 
such  a  provision  would  no  doubt  form  part  of  the  will 
(Barber  v.  Barber,  17  Ifun^  72),  but  it  would  not  be  an 
indispensable  part  of  it,  and  would  not  in  any  way  affect 
the  disposition  which  the  testator  has  made  of  his  prop- 
erty for  the  benefit  of  his  widow.  Section  1865  of  the 
Code  requires  that  the  provisions  of  a  lost  will  must  be 
clearly  and  distinctly  proved  by  at  least  two  credible 
witnesses,  before  it  can  be  adpitted  to  probate ;  but  this 
section  must  receive  a  liberal  construction  (Hook  v. 
Pratt,  8  Bun,  102, 109) ;  and  its  spirit  is  complied  with 
by  holding  that  it  applies  only  to  those  provisions  which 
affect  the  disposition  of  the  testator's  property,  and 
which  are  of  the  substance  of  the  will.  The  contents  of 
the  will  were,  therefore,  sufficiently  proved  by  two  wit- 
nesseSp 

The  will  was  destroyed  during  the  lifetime  of  the  tes- 
tator under  the  following  circumstances.  Immediately 
after  it  was  executed,  Mr.  McCann  took  charge  of  it,  and 
told  the  testator  that  he  would  put  it  in  the  bank  and 
keep  it  for  him.  After  Mr.  McCann' s  death,  but  before 
the  df^ath  of  the  testator,  Mr.  McCann' s  son  found  the 
will  among  his  father's  papers,  aftd,  not  considering  it  of 
any  importance,  destroyed  it.  Section  1865  of  the  Code 
provides  that  the  lost  will  must  have  been  in  existence 
at  the  time  of  the  testator's  death,  or  froAidvlently 
destroyed  in  his  life-time. 

In  the  destruction  of  this  will  there  was  no  fraud,  in 
the  sense  of  an  intent  to  profit  by  it,  pr  to  deceive  or 
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injure  any  one ;  but  the  will  was  destroyed  without  the 
knowledge  or  consent  of  the  testator,  in  disregard  of  his 
intention,  and  to  the  injury  of  the  person  who  was  made 
the  object  of  his  bounty.  That  was  a  fraudulent 
destruction,  within  the  meaning  of  section  1866  (Schultz 
V.  Schulti,  35  iT.  F.,  653,  656). 
Decreed  accordingly. 


KmoB  CoimTY.— Hon.  W.  L.  LIVINGSTON,  StmBOOATE.— 

April,  1882. 

Wood  t?.  Crookb. 

In  the  matter  of  the  probate  of  the  wiU  of  Lebba 

Wood,  deceased. 

An  application,  under  Code  Civ.  Pro.,  §  2006,  to  compel  the  representative 
of  a  deceased  co-representative  to  account  and  deliver  over  property,  is 
not  terminated  by  a  verified  denial  that  property  has  come  into  the  pos- 
session or  is  under  the  control  of  such  representative.  Tlie  applicant 
has  a  riglit  to  examine  the  respondent  under  section  2785. 

Section  2718  of  that  Code,  providing  for  a  dismissal  of  tlie  petition  by  tbc 
Surrogate,  upon  the  filing  of  a  verified  answer,  raising  a  doubt  as  to 
the  validity  of  petitioner's  claim,  refers  exclusively  to  proceedings 
taken  under  §  2717,  and  has  no  apptication  to  those  taken  under 
§9606. 

Application  by  Adeline  V.  R.  Wood,  sole  surviving 
administratrix,  eto.,  of  decedent,  to  compel  Robert  L. 
Crooke,  executor  of  her  deceased  co-administrator,  to 
account,  and  deliver  over  property  of  decedent. 
The  facts  appear  sufficiently  in  the  opinion. 

Isaac  S.  Brtak,  for  peUHon&r. 

SuTHBBLAKD  &  SooTT,  /(fT  esoecuior  of  deceased  adrnvMratar. 


i 
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The  Surrogate. — ^This  is  an  application  nnder  sec- 
tion 2606  of  the  Code,  which  authorizes  the  Surrogate, 
upon  application  of  a  surviving  administrator,  etc.,  to  com- 
pel the  executor  or  administrator  of  a  deceased  admin- 
istrator, etc.,  to  account  for  and  deliver  over  any  of  the 
trust  property  which  has  come  to  his  possession  or  is 
under  his  control. 

The  sole  acting  executor  of  the  deceased  administra- 
tor of  the  effects  of  Ledra  Wood  has  filed  a  verified 
answer  to  the  petition,  alleging  that  none  of  the  property 
of  the  said  Ledra  Wood  has  come  to  his  possession  or  is 
under  his  control,  and  he  claims  that  the  petition  must 
be  dismissed,  on  said  answer,  under  section  2718.  That 
section  refers  to  proceedings  instituted  under  section 
2717  and  has  no  application  whatever  to  proceedings 
under  section  2606.  It  is  true  that  the  executor  of  the 
deceased  administrator  is  only  called  upon  to  account  for 
the  property  of  the  intestate  which  has  come  to  his  pos- 
session or  is  under  his  control ;  but  his  denial  that  any 
of  said  property  has  come  into  his  hands  or  is  under  his 
control  is  not  suflScient  to  put  an  end  to  the  proceeding. 
The  petitioner  still  has  a  right  to  examine  him  under  sec- 
tion 2735  and  to  prove,  if  she  can,  that  there  is  property 
of  the  intestate  which  he  is  bound  to  account  for  and  to 
deliver  over  to  her. 

Let  this  matter  stand  adjourned,  generally,  under  the 
rule. 

Ordered  accordingly. 
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Erie    County.— Hon.    ZEBULON    FERRIS,    Subbogatb.— 

June,  1881. 

Byrnes  v.  Bibble. 

In  the  Tnatter  of  the  application  for  letters  of  a^/minis- 
tration  upon  the  estate  of  John  W.  Byrnes,  de- 
ceased. 


AlthoQgh  DO  form,  rite  or  ceremony  is  essential,  in  this  State,  to  the  validitj 
of  a  marriage,  it  does  not  follow  that  any  cohabitation,  with  whatever 
motive  begun,  may,  by  the  false  acknowledgment  of  the  marital  rela- 
tion, kept  up  for  a  time,  grow  into  a  lawful  state  of  matrimony.  To 
raise  a  presumption  of  the  fact  of  marriage,  from  that  of  cohabitation, 
the  latter  must  be  matrimonial,  and  not  illicit,  in  its  inception. 

The  petitioner,  having  applied  for  letters  of  administration  upon  the  estate 
of  decedent,  a  tug-captain,  who  died  suddenly  in -February,  1881,  leav- 
lag  brothers  and  sisters  his  only  next  of  kin, — on  the  ground  that  she 
was  his  widow,  it  appeared  that  she  and  decedent  began  to  cohabit  in 
the  latter  part  of  1879;  that  he  took  her  to  a  respectable  boarding- 
house,  introduced  her  iu  society  as  his  wife,  took  out  a  policy  of  life 
insurance  in  her  name  as  his  wife,  nnd  wrote  her  a  letter,  signing  him- 
self her  husband.  In  May,  1880,  they  having  had  an  affray,  she  sued 
him  for  an  assault  in  her  own  name,  which  she  stated  to  be  Helen  Dib- 
ble. This  action  was  settled,  but,  before  its  termination,  he  resumed 
his  relations  with  her,  again  introduced  her  as  liis  wife,  and  lived  with 
her  until  his  death.  It  further  appeared  that  petiiioner  had  stated,  on 
one  occasion,  that  decedent  had  been  visiting  her;  also  that  decedent, 
in  admitting,  when  asked,  that  he  was  married,  had  made  inconsistent 
statements  as  to  the  length  of  time  since  his  marriage,  and  hud  once 
denied  that  petitioner  was  Mrs.  Byrnes;  also  that  he  had  introduced 
another  woman  as  his  wife.  And  contestants  adduced  evidence  tend- 
ing to  show  that  petitioner  was  a  woman  of  loose  character,  who  had 
been  married,  had  a  child,  left  her  husband,  and  gone  to  live  with  an- 
other man,  before  living  with  decedent.  There  was  no  proof  of  any 
express  marriage  contract. 

EdAt  that  the  contradictory  declarations  of  decedent,  the  character  and 
conduct  of  the  parties,  and  the  many  suspicious  circumstances  which 
petitioner  did  not  controvert,  led  to  the  conclusion  that  she  was  not  the 
widow  of  decedent,  and  that  her  petition  must  be  denied. 
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Tins  was  an  application  by  one  styling  lierself  Helen 
A.  Byrnes,  and  claiming  to  be  the  widow  of  decedent, 
John  W.  Byrnes,  late  of  BuflEalo,  for  letters  of  adminis- 
tration of  his  goods,  etc.  ;  opposed  by  decedent's  brothers 
and  sisters,  his  only  next  of  kin. 

'^he  facts  appear  suflSciently  in  the  opinion. 

ViLXJAH  &  PoTTJEB,  for  petUioner. 
Lewis  &  Bice,  for  next  of  ktn. 

The  Surrogate. — The  verified  petition  in  the  matter 
alleges  that  the  petitioner  is  the  mdow  of  the  deceased, 
and  that  he  left  brothers  and  sisters,  his  sole  next  of  kin. 
The  latter  contest  the  application,  alleging  that  the  pe- 
titioner is  not  the  widow  of  the  deceased  ;  that  he  was 
never  married  to  her.  On  the  hearing,  no  express  con- 
tract of  marriage  was  proven,  but  the  petitioner,  to  sus- 
tain the  allegation  of  the  petition  that  she  is  the  widow 
of  the  deceased,  proved  by  a  number  of  witnesses  facts 
tending  to  show  that  she  was  married  to  and  lived  with 
him,  as  his  wife,  for  thirteen  months,  and  down  to  the 
time  of  his  death,  which  occurred  suddenly  on  February 
8,  1881,  by  the  falling  of  the  N.  Y.  C.  R.  R.  depot.  She 
also  introduced  in  evidence  a  letter  from  the  deceased, 
written  a  short  time  before  his  death,  in  which  he  signs 
himself  as  her  husband.  On  the  other  hand,  the  con- 
testants offer  evidence  tending  to  show  that,  before  living 
with  Capt.  Byrnes,  the  petitioner  was  a  woman  of  loose 
character ;  that  she  had  been  married  and  had  a  child, 
but  had  left  her  husband  and  gone  to  live  with  another 
man,  and  finally  lived  with  the  deceased  ;  and  that,  after 
the  petitioner  and  the  deceased  had  begun  to  live  to- 
gether, after  he  had  rei)eatedly  introduced  her  to  resi)ect- 
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able  people  as  his  wife,  and  had  taken  her  to  a  respect- 
able boarding-house  and  lived  there  with  her  as  his  wife, 
and  had  taken  ont  life  insurance  in  her  name  as  his  wife, 
they  had  had  some  trouble  and  she  had  brought  a  civil  suit 
against  him  for  $500,  damages  for  assault  and  battery,  in 
her  name  as  Helen  Dibble,  and  had  sworn  to  the  com- 
plaint by  that  name.  The  parties  began  to  live  together 
in  December,  1879,  or  January,  1880.  The  suit  was 
brought  and  the  complaint  sworn  to,  May  18,  1880,  and 
the  amended  complaint  to  the  same  effect  was  sworn  to, 
June  11,  1880,  The  petitioner  then  proved  that  the  suit 
was  settled,  and  the  parties,  resided  together  as  husband 
and  wife  until  the  death  of  Captain  Byrnes ;  that,  during 
the  latter  period,  he  frequently  held  her  out  to  be,  and  in- 
troduced her  as,  his  wife ;  that,  after  his  death,  his  body 
was  taken  to  her  house  and  buried  from  there ;  and  this 
evidence  is  relied  upon,  to  sustain  the  allegation  of  the 
petition,  that  the  petitioner  is  the  widow  of  the  deceased. 

In  Brinkley  v.  Brinkley  (50  N.  T.,  197),  Judge  Fol- 
GER  says ;  "The  law  is  well  settled  that  a  man  and 
woman,  without  the  presence  of  a  witness,  without  the 
intervention  of  a  minister,  or  magistrate,  by  words  of 
present  contract  between  them,  may  take  upon  themselves 
the  relation  of  husband  and  wife,  and  be  bound  to  them- 
selves and  to  society  as  such  ;  and  if,  af t^r  that,  the  mar- 
riage is  denied,  proof  of  actual  cohabitation  as  husband 
and  wife,  acknowledgment  and  recognition  of  each  other 
to  friends  and  acquaintances  and  the  public  as  such,  and 
the  general  reputation  thereof,  will  enable  a  court  to 
presume  that  there  was  in  the  beginning  an  actual  bona 
fide  and  valid  marriage. 

**We  are  aware,  however,  that  the  wise  caution  of 

Vol.  v.— 25 
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the  courts  has  set  hedges  about  this  rule.  To  presume, 
from  the  fact  of  cohabitation,  that  th^rehas  been  an  actual 
marriage,  it  must  be  matrimonial  and  so  begun,  and  not 
illicit.  It  is  not  the  fact  alone  which  raises  the  presump- 
tion, but  the  character  of  the  fact.  The  parties  must  not 
only  live  together  as  do  man  and  wife,  bat  to  become 
man  and  wife  must  be  a  purpose  in  beginning  so  to  live; 
and  they  must  hold  themselves  out  to  the  world  as  thus 
related ;  and  the  courts  will  not  by  testimony  that  is  not 
clear  and  explicit,  that  is  not  general  and  suppoiiied  by 
other  circumstances,  nor  by  reputation  for  marriage  that 
is  divided,  raise  such  a  presumption." 

In  this  case,  we  first  hear  of  the  petitioner  and  the 
deceased  together  in  the  summer  and  fall  of  1879,  and 
later,  about  the  first  of  January,  he  is  introducing  her  in 
respectable  society  and  living  with  her  as  his  wife,  which 
relation  continues  to  exist  down  to  about  the  opening  of 
navigation,  when,  as  the  result  of  an  affray  betw^een 
them,  she  brings  an  action  against  him  in  her  name 
of  Helen  Dibble,  and  swears  to  the  complaint ;  this  is  on 
May  18,  1880.  The  wording  of  the  verification  is: 
"Helen  Dibble  being  duly  sworn  says  that  she  is  the 
plaintiff  named  in  the  foregoing  complaint ;  that  she  has 
heard  said  complaint  read  and  knows  the  contents 
thereof,  etc.,"  and  it  is  signed  by  her  '*  Helen  Dibble." 
Later,  and  on  June  11,  1880,  an  amended  complaint  to 
the  same  effect  is  signed  and  sworn  to  by  her,  the  verifi- 
cation being  worded  in  the  same  manner,  and  the  signa- 
ture being  the  same.  The  allegations  of  the  complaint 
are,  that  he  struck  the  plaintiff  and  knocked  her  down 
and  kicked  her ;  these  assaults  took  place  on  the  2d,  3d, 
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and  8th  days  of  May,  1880  ;  and  she  demands  judgment 
for  $500  damages. 

Prior  to  this  time,  and  in  the  month  of  April,  1880, 
the  petitioner  called  on  Mr.  Robbins,  who  was  Byrnes' s 
attorney,  for  counsel ;  and  then  stated  that  her  name  was 
Helen  Dibble,  and  that  Byrnes  had  been  visiting  her,  and 
that  one  Anna  Williams  was  annoying  her.  It  appears, 
by  M.  P.  Robbins's  testimony,  that  the  suit  by  Helen 
Dibble  against  Byrnes  was  settled  September  28,  1880 ; 
but  before  the  suit  is  settled  he  resumes  his  relations 
with  her,  and  introduces  her  as  his  wife,  and  lives  with 
her,  as  before,  and  down  to  the  time  of  his  death  in  Feb- 
ruary, 1880.  In  the  meantime,  about  the  monrli  of  May, 
1880,  Dr.  Carl  H.  Guess  went  out  on  Captain  Byrnes' s 
tug,  and,  evidently  having  some  doubts  in  the  matter, 
asked  Byrn^,  "John,  are  you  married?"  He  says, 
''  Yes  (and  kind  of  laughed),  I  have  been  married  over  a 
year."  Afterwards,  in  the  fall,  after  the  tug  was  laid  up. 
Captain  Scanlon  had  a  conversation  with  Byrnes,  at  his 
home  on  Ohio  street,  and  asked  him,  '-How  long  have 
you  kept  house,  John?"  I  spoke  in  that  way  to  him. 
He  says,  "  Since  I  got  off  the  tug."  Then  I  turned 
round  to  him  and  looked  at  him,  and  says  I,  "  John,  are 
you  married?"  He  said,  "Yes."  I  says,  '*  How  long 
have  you  been  married  ?"  He  says,  ''Five  or  six  months, 
about  that."  Both  these  witnesses  were  evidently  skep- 
tical ;  and  on  the  cross-examination  of  Patrick  O'Hara,  a 
witness  for  the  contestants,  he  swears,  ''  Iknow  he  told 
me  once  she  wasn't  Mrs.  Byrnes ;"  and  the  weight  that 
might  attach  to  Byrnes  introducing  the  petitioner  as  his 
wife  is  done  away  with  by  the  fact  that  he  had  also  been 
in  the  habit  of  introducing  the  woman  Williams  as  his 
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wife.  Taken  altogether,  the  case  seems  to  be  one  of 
those  which  is  withoat  the  hedge  set  aronnd  the  rule  laid 
down  by  the  court  of  appeals.  As  Judge  Foloeb  says, 
in  the  opinion  cited,  there  would  seem  to  be  a  notion  too 
prevalent  that,  in  the  State  of  New  York,  as  no  form  nor 
ceremony,  nor  civil  nor  religious  rite  is  essential  to  the 
validity  of  a  marriage,  so  any  cohabitation  of  a  man  and 
woman,  no  matter  how  or  with  what  motive  begun, 
may,  by  the  false  assumption  of  the  marital  relation 
some  time  continued,  by  the  false  acknowledgment  and 
recognition  of  each  other  as  husband  and  wife,  for  a  space 
kept  up,  and  by  an  ill-founded  general  reputation,  grow 
into  the  real,  valid  and  lawful  state  of  matrimony,  with 
all  its  reciprocal  rights,  liabilities,  duties  and  obligations. 
There  is  an  air  of  the  suspicious,  all  about  the  present 
case,  which  leads  me  to  think  it  is  one  of  the  latter  class 
of  cases.  There  is  no  proof  of  any  marriage  contract. 
The  relationship  between  the  parties,  when  begun,  was  an 
illicit  one.  The  introduction  and  holding  out  of  the 
petitioner,  as  his  wife,  by  Byrnes,  from  December  to  May, 
is  shown  to  be  false.  The  contradictory  declarations  of 
Byrnes  to  various  persons,  as  to  the  time  of  his  marriage, 
are  consistent  with  his  other  declaration  that  the  peti- 
tioner is  not  Mrs.  Byrnes ;  and  the  character  and  con- 
duct of  the  parties  at  so  recent  a  date  as  to  make  them 
fresh  in  the  memory  of  all  the  parties  and  witnesses,  and 
the  many  suspicious  circumstances  connected  with  and 
surrounding  them,  which  the  petitioner  does  not  take 
the  trouble  to  deny  ;  all  these  lead  me  to  the  conclusion 
that  the  petitioner  is  not  the  widow  of  the  deceased, 
John  W.  Byrnes. 

The  prayer  of  the  petitioner  must  be  denied. 

Ordered  accordingly. 
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Eeik    County.— -Hok.    ZEBULON    FERRIS,    Subrogate.— 

April,  1882. 

Blossom  v.  Sidwat, 
In  the  Tnatter  of  the  will  of  Tnouxs  Blossom,  deceased. 

The  testator,  la  his  will,  desired  his  executor,  and  the  wife  of  the  latter,  to 
''fix  some  vahiatioa  "  of  the  furniture,  books  and  other  articles  in  his 
house,  of  which  he  might  be  possessed  at  his  decease,  and  distribute 
them  among  his  "  relatives  mentioned  "  in  his  will,  ''as  they  may  deem 
discreet  and  proper."  There  w^ere  legatees  who  were  relatives  by  mar- 
riage.   Heldf 

1  That  testator  intended  the  articles  to  be  divided  into  shares  of  equal 
value,  and  that  the  discretion  conferred  related  only  to  the  allotment  of 
the  various  equal  shares  among  the  beneficiaries,  which  must  be  made 
per  capita  and  not  per  stirpes, 

2.  That,  in  the  absence  of  an  express  provision  to  the.  contrary,  the  rela- 
tives intended  were  relatives  by  blood,  and  not  by  affinity. 

Pranklix  Sidway,  the  executor  named  in  the  will 
of  decedent,  in  his  petition  for  the  probate  of  the  will, 
asked  for  a  judicial  construction  of  the  fourteenth  clause 
thereof,  which  read  as  follows:  ""^ Fourteenth,  The  fur- 
niture, books  and  other  articles  in  my  house,  of  which  I 
may  be  possessed  at  my  decease,  I  desire  Mr.  Sidway 
and  his  wife  to  fix  some  valuation,  and  distribute  them 
among  my  relatives  mentioned  in  my  will,  as  they  may 
deem  discreet  and  proper." 

Jacob  Stern,  for  executor, 

» 

J.  C.  Bebohbb,  speeial  guardian. 

The  Subrogate. — The  first  question  presented  by 
the  argument  of  the  counsel  is,  whether  the  discretion 
to  be  exercised  by  the  executor  and  his  wife  extends  to 
anything  more  than  the  mere  distribution  of  the  various 
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lots  of  equal  value  into  which  the  articles  mentioned  in 
the  said  clause  are  to  be  divided  by  them,  or  whether 
they  may  allot,  to  the  several  legatees,  such  articles,  of 
whatever  value,  as  they  may  deem  jjroper.  I  think  the 
intent  of  the  testator  was  to  have  the  allotments  equal, 
since  he  has  directed  that  the  articles  be  valued.  This 
would  be  unnecessary,  were  the  discretion  intended  to 
be  without  limit,  and  to  authorize  the  executor  and  his 
wife  to  make  the  allotment  without  regard  to  their  valu- 
ation. The  discretion  reposed  in  the  executor  and  his 
wife,  I  think  only  relates  to  the  allotment  of  the  various 
equal  shares,  to  the  several  legatees. 

The  next  question  presented  is  as  to  whom  the  testa- 
tor intended  to  include  in  the  term,  *'  my  relatives  men- 
tioned in  my  will."  The  word  "relatives,"  used  gener- 
ally in  a  will,  is  construed  to  mean  the  testator's  next  of 
kin,  who  would  tak6  under  the  statute  of  distributions, 
in  case  he  had  died  intestate  (2  Jarm.  on  Wills^  4  Am. 
ed.,  34).  In  this  case,  it  is  used  in  a  limited  sense,  and 
the  relatives  are  specifically  mentioned,  to  wit :  "  The 
relatives  mentioned  in  my  will,"  and  the  rule  does  not 
apply,  as  the  identity  of  the  relatives  to  be  benefited  is 
established  by  the  limitation  (/<i.,  35). 

But  there  are  legatees  who  are  relatives  by  marriage, 
and  the  question  is  further  made,  whether  they  can  be 
brought  in,  to  share  in  the  legacy  given  by  this  clause.  I 
think  not.  A  gift  to  next  of  kin  or  relatives  does  not 
extend  to  relatives  by  affinity,  unless  the  testator  has 
subjoined  to  the  gift  expressions  declaratory  of  an  inten- 
tion to  include  them  ;  such  as  a  bequest  expressly  to 
relatives  "by  blood  or  marriage"  (Maitland  v.  Adair,  3 
Ves,,  231  ;  Devisme  v.  Hellish,  5  Id.,  529). 
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It  followfg,  from  the  foregoing  construction  of  the 
clause  in  dispute,  that  the  executor  and  his  wife  will 
appraise  and  divide  the  property  mentioned  therein  into 
shares  of  equal  value,  and  distribute  the  various  shares 
to  the  legatees  wlio  are  mentioned  in  the  will,  being 
blood  relatives  of  the  testator ;  allotting  the  shares,  in 
their  discretion,  to  the  several  legatees.  The  allotment 
to  he  per  capita  SLXid  not  per  stirpes  {2  Jarm.  on  Wills^ 
4  Am.  ed.,  85). 

Ordered  accordingly. 


^■« 


Westchbstkb  County.— Hon.   OWEN  T.  COFFIN,  Suebo- 

G^fs. — November,  1880. 

Matter  of  Ludlow. 

In  tTie  matter  of  the  final  accounting  (j/Tordham  Mor- 
ris, executor^  etc. ,  of  Thomas  W.  Ludlow,  deceased. 

Chapter  18  of  Uie  Code  of  Civil  Procedure  has  not  made  aay  material 
change  in  the  mode  of  appointing  special  guardians  for  infants,  in  pro- 
ceedings before  Surrogates. 

Under  section  2530  of  that  Code,  t^e  Surrogate  "  must "  appoint  a  special 
guardian,  where  the  infant  does  not  appear  by  his  general  guardian, 
and  where  he  does  so  appear,  the  Surrogate  must  inquire  into  the  facts 
and  must  appoint  a  special  guardian,  if,  for  any  reason,  the  interests  of 
the  infant  require  it.  No  application  for  the  appointment  of  u  special 
guardian  is  necessary;  the  Surrogate  may  act  of  his  own  motion. 

It  seenu,  that  undet  section  2581,  the  infant  may  apply  for  the  appointmcul 
of  a  special  guardian.  Notice  must  be  given  under  that  section,  only 
when  the  application  is  by  a  person  other  than  the  infant. 

Annie  C.  Ludlow,  an  infant  over  fourteen,  presented 
a  petition  for  the  appointment  of  a  special  guardian,  etc., 
to  take  care  of  her  interests  in  this  matter ;  and  questions 
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arose  as  to  the  necessity  of  sach  petition,  and  as  to  the 
necessity  of  giving  notice  of  the  appointment. 

Edgar  Logan,  ^u.,  for  petitioner. 

The  Subrogate. — I  do  not  see  that  chapter  18  of  the 
Code  of  Civil  Procedure  makes  any  material  change  in  the 
mode  of  appointing  special  guardians,  in  proceedings  be- 
fore me,  from  that  formerly  practiced.  Before  the  Code, 
the  special  guardian  was  appointed  on  the  return  day  of  • 
the  citation  or  order,  without  any  application  being  made 
for  that  purpose.  Section  2530  of  the  Code  provides  that, 
where  an  infant  is  a  party,  and  does  not  appear  by  his  gen- 
eral guardian,  ''the  Surrogate  must  appoint"  a  special 
guardian.  Where  he  appears  by  his  general  guardian,  the 
Surrogate  must  inquire  into  the  facts,  and  must  appoint  a 
special  guardian  if  there  is  any  ground  to  suppose  that  the 
interests  of  the  general  guardian  are  adverse  to  those  of  the 
minor ;  or  that,  for  any  other  reason,  the  interests  of  the  lat- 
ter require  the  aiDpointment  of  a  special  guardian.  No  ap- 
plication to  the  Surrogate  is  needed  in  such  case ;  it  is  a 
duty  imposed  upon  him  by  the  new,  as  by  the  old 
statute.  If,  on  the  return  of  a  citation,  no  application  for 
the  appointment  of  such  guardian  should  be  made  by  any 
one  voluntarily,  the  Surrogate  has  no  power  to  compel  it  to 
be  done  ;  and  if  he  could  not  appoint  of  his  own  motion,  all 
further  proceedings  in  the  matter  would  come  to  a  stand, 
or  else  fail  to  be  of  any  binding  force  as  to  the  minor. 

It  is  inferentially  implied  by  section  2531  that  the  in- 
fant may  apply  ;  but,  as  stated,  it  is  wholly  unnecessary. 
It  is  only  in  the  case  of  the  application  by  any  other  per- 
son than  the  infant  that  notice  must  be  given  under  the 
last  named  section. 


I 
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Wbstchbsteb  Coumty.— Hon.  OWEN  T.  COFFIN,  Subro- 
gate.— February,  1881. 

HuRD  V,  Callahan. 

In  the  matter  of  the  estate  of  Pateiok  Callahan^  de- 
ceased. 

The  mere  omission,  by  the  holder  of  a  bond  and  mortgage,  to  proceed 
against  the  mortgagor,  does  not,  in  the  absence  of  a  request  by  the 
guarantor,  discharge  the  latter,  though  the  value  of  the  land  has  de- 
preciated so  as  to  be  inadequate  to  pay  the  amount  due. 

One  who  "guarantees  the  payment  of  a  bond  and  mortgage,"  engages  to  pay 
not  only  the  principal,  but  the  interest  which  may  accrue  thereon. 

When  a  mortgagee  assigned  the  bond  and  mortgage  with  a  guaranty  of 
payment,  and  died  ;  and  thereafter  the  mortgage  was  foreclosed,  and  a 
judgment  for  deficiency  recovered,  the  proceeds  of  sale,  being  more 
than  sufficient  for  the  purpose,  having  been  applied  by  direction  of  the 
court  to  the  payment  of  costs,  fees  and  taxes,  on  foreclosure.  Held, 
that  those  sums  could  not  be  considered  as  bemg  any  part  of  the 
adjudged  deficiency,  the  whole  of  which  constituted  a  debt  which  de- 
cedent's real  property  might  be  sold,  etc.,  to  pay. 

East  Riv.  Bank  v.  McCaffrey,  8  Bety.,  97,~approyed. 

Application  by  a  creditor,  to  mortgage,  sell  or  lease 
decedent's  real  property  to  pay  his  debts. 

On  November  17,  1871,  John  Finagan  executed  a  bond 
and  mortgage  to  decedent,  to  secure  the  payment  of 
$782.60,  in  three  years,  with  interest.  On  April  6,  1872, 
Callahan  assigned  the  bond  and  mortgage  to  James 
Blackwell,  the  assignment  containing  a  clause  as  follows : 
*'  the  party  of  the  first  part  hereby  guarantees  the  pay- 
ment of  the  said  bond  and  mortgage."  In  March,  1873, 
Blackwell  assigned  the  same  to  William  C.  Hurd.  Cal- 
lahan died  March  23,  1874,  leaving  a  will,  of  which  Ellen 
Callahan,  his  widow,  was  executrix.  Interest  was  paid 
on  the  bond  and  mortgage  to  November  17,  1875.     In 
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1879,  Hurd  commenced  an  action  to  foreclose  the  mort- 
ga.ge,  making  the  executrix  a  paorty  defendant,  and  ask- 
ing a  judgment  for  deficiency,  if  any,  against  her  and 
the  obligor.  A  defense  upon  the  merits  was  interposed 
by  the  executrix,  the  issue  was  tried,  and  a  judgment  of 
foreclosure  and  sale  resulted.  The  premises  were  sold 
for  $800.  Out  of  this  sum,  there  was  paid  $156.26,  costs, 
$45.25,  referee's  fees  and  disbui-sements,  and  $49.73, 
taxes ;  and  the  residue,  $548.76,  was  paid  to  the  plaintiff 
in  the  action.  This  left  a  deficiency  of  $480.08,  for  which 
judgment  was  entered  on  May  15,  1880.  In  June  of  the 
same  year,  the  executrix  rendered  an  account  of  her  pro- 
ceedings as  such,  from  which  it  appeared  that  the  assets 
of  said  Callahan  were  insufficient  to  pay  his  debts. 
Thereupon,  Hurd  commenced  these  proceedings  to  obtain 
an  order  to  mortgage,  lease  or  sell  the  real  estate  of 
decedent^to  pay  his  debts.  On  the  hearing,  these  facts 
were  established,  when  it  was  proposed  to  prove,  oa 
behalf  of  the  heirs,  that  the  mortgaged  premises  had  de- 
preciated in  value,  from  the  time  the  mortgage  became 
due,  to  the  time  of  foreclosure  and  sale,  about  one-third. 
This  was  objected  to,  as  immaterial. 

Counsel  for  petitioner  cited  Brown  c.  Curtiss  (2  iT.  Z., 
225) ;  Looney  v.  Hughes  (26  N.  F.,  514) ;  East  River  Nat. 
Bank  v,  McCaffrey  (3  JRed/.,  97). 

Counsel  for  the  widow  and  heirs  objected  that  the  pe- 
titioner, having  been  guilty  of  laches^  was  not  entitled  to 
the  order  sought  (People  v.  Jansen,  7  Johns.  ^  332);  that 
the  guaranty  did  not  apply  to  the  payment  of  Interest, 
after  the  principal  became  due  (Hamilton  b.  Van  Rensse- 
laer, 43  i\r.  F.,  244),  nor  to  taxes ;  that  the  costs  and  ref- 
eree's fees  (with  the  taxes)  were  a  part  of  the  amount  of 
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the  deficiency,  and  the  real  estate  was  not  liable  for  their 
payment  (Satiford  v.  Granger,  12  Barb.,  392;  Wood  v.. 
Byington,  2  Barb.  Oh.,  887;  Ferguson  v.  Broome,  1 
Brad/.,  10). 

M.  G.  Hart,  for  peiiHaner, 

M.  J.  Keooh,  far  toidaw  and  heirs. 

The  Surrogate. — The  objection  to  the  proof  offered  as 
to  the  depreciation  in  value  of  the  mortgaged  premises  was 
well  taken.  The  case  of  People  v.  Jansen  has  been  over- 
mled,  and  is  no  longer  to  be  regarded  as  an  authority  (5 
Amer.  Dec,  275,  and  rtote^  279).  In  no  case  is  a  surety 
discharged  by  mere  laches  of  the  creditor,  unless  after  a 
request  to  jirosecute  the  principal  (Looney  v.  Hughes,  26 
If.  F.,  514).  The  mere  neglect  of  the  holder  of  the  bond 
and  mortgage  to  proceed  against  the  mortgagor,  does  not 
discharge  the  guarantor,  though  the  value  of  the  land 
become  so  depreciated  as  to  be  ultimately  inadequate  to 
pay  the  amount  due  (Brown  v.  Ourtiss,  2  If.  Z.,  225). 

Callahan  guaranteed  the  payment  of  the  bond^and 
mortgage.  This  was  a  guaranty  of  payment,  not  only  of 
the  principal,  but  also  of  the  interest  that  might  accrue 
thereon.  The  case  of  Hamilton  v.  Van  Rensselaer  (43  If. 
T.J  244),  cited  by  counsel  for  contestants,  is  not  in  point. 
There  the  guaranty  was  for  the  punctual  payment  of  in- 
terest on  a  bond  to  run  for  several  years,  i>ayable  yearly, 
and  an  agreement  to  pay  it  on  demand,  in  default  of  its 
payment  by  the  obligor.  It  was  held  that  the  guaranty 
did  not  extend  to  the  payment  of  interest  accruing  after 
the  bond  became  due,  as  was  claimed  by  the  plaintiff. 
Ch.  J.  Church  remarked  that  the  construction  contended  * 
for  by  the  plaintiff  might  render  the  contract  as  burden- 
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some  as  if  it  Tiad  been  a  guaraidy  of  the  paymerd  of  the 
.principal  itself. 

It  has  been  repeatedly  decided  that  the  real  estate  of 
deceased  persons  can  only  be  sold  in  a  proceeding  like 
this,  to  pay  their  debts,  and  that  the  costs  of  actions 
brought  against  the  executor  or  administrator  to  recover 
them,  are  no  part  of  such  debts.  This  is  undoubtedly 
the  law.  The  only  question  on  this  subject,  in  this  case, 
is  whether  the  deficiency  in  the  amount  realized  em- 
braces the  costs,  etc.  The  holder  of  the  bond  and  mort- 
gage exhausted  his  remedy  against  the  land,  and  the 
supreme  court  has  adjudged  that  the  proceeds  of  sale 
were  insufficient  to  pay  the  same ;  and  the  amount  re- 
maining due  thereon,  for  principal  and  int-erest,  is  the 
amount  of  the  deficiency.  The  costs  of  the  foreclosure 
were  incidental  to  the  endeavor  to  collect  out  of  the 
mortgaged  premises  ;  and  although  they  were  first  paid 
out  of  the  proceeds  of  sale,  they  cannot  justly  be  consid- 
ered  as  constituting  any  part  of  the  amount  still  due  on 
the  j3ond  and  mortgage.  I  am  to  ascertain  what  remains 
due,  and  I  find  that  $648.76  has,  through  legal  proceed- 
ings, been  paid  thereon,  and  that  there  is  still  due 
$480.08,  with  interest  thereon  from  May  15,  1880.  No 
costs,  as  such,  are  included  in  this  balance.  The  sale,  if 
ordered,  is  for  the  purpose  of  paying  it,  and  not  to  pay 
any  costs. 

Upon  a  guaranty  of  payment  only,  the  holder  may 
proceed,  in  the  first  instance,  against  the  maker  ;  but  if 
he  does  so,  and  subjects  himself  to  costs,  he  cannot  after- 
wards recover  those  costs  of  the  guarantor,  because  he 
'  had  his  action,  in  the  first  instance,  against  the  guaran- 
tor, and  need  not  have  incurred  costs  in  an  action  against 
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the  maker  {Theobald  on  Principal  and  Surety^  90 ; 
Tuton  V.  Thayer,  47  How.  Pr.^  180).  But  suppose  the 
plaintiff  in  foreclosure  had  not  made*  the  executrix  a 
l)arty  in  that  action,  and  had  afterwards  sued  her  on  the 
testator's  guaranty,  to  recover  this  deficiency,  he  would 
have  obtained  a  judgment  for  the  whole  amount,  with 
costs.  Then  he  could  have  made  a  like  application  to 
this,  and  the  amount  of  that  judgment,  exclusive  of 
costs,  would  have  been  the  debt  against  the  decedent,  he 
was  entitled  to  recover  in  the  proceeding. 

In  the  case  of  Mosher  v.  Hotchkiss  (3  Keyes^  161), 
although  it  was  a  case  of  guaranty  of  collection,  the 
court  lays  down  the  abstract  rule,  as  one  of  the  reasons 
why  the  guarantor  shonld  not  be  allowed  to  have  the 
costs  of  an  action  against  the  principal  deducted  from 
an  amount  collected  from  him  and  applied  to  the  princi- 
pal,— that  where  a  sum  of  money  has  been  collected  by 
action  against  the  principal  debtor,  the  surety  can  have 
no  equity  to  demand  that  so  much  of  the  money  as  shall 
be  necessary  to  pay  the  expense  of  the  collection,  §hall 
be  withheld  from  that  object,  and  be  applied  exclusively 
to  satisfy  the  principal  of  the  debt.  The  creditor  is  en- 
titled to  the  whole  of  his  demand,  and  the  expenses  of 
collection  were  legitimately  deducted  from  the  sum  real- 
ized by  execution  against  the  principal  debtor. 

The  case  of  Ferguson  v.  Broome  (1  Bradf.^  10),  cited 
by  counsel  for  the  heirs,  was  decided  before  the  enact- 
ment of  Laws  1869,  ch.  845,  which  protects  bona  fide 
pm*chasers  for  value,  after  the  lapse  of  three  years  from 
the  date  of  letters  testamentary,  or  of  administration, 
which  thus  robs  this  right  of  the  creditor  of  its  character 
as  ^' a  hidden  and  tremendous  lien."    The  case  was  de- 
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cided  upon  sound  principles,  as  the  law  then  stood,  but 
is  no  longer  an  authority,  in  so  far  as  its  reasoning  is  in 
conflict  with  the  provisions  of  that  act.  The  language 
of  that  law  implied  that  a  sale  may  be  made,  on  the  ap- 
plication of  a  creditor,  which  is  not  presented  until  after 
three  years  has  elapsed  since  the  granting  of  letters. 
This  proceeding  having  been  commenced  in  July  last,  is 
unaffected  by  the  provisions,  on  this  subject,  of  the  Hew 
Code. 

While  this  case  presents  a  different  question  from 
that  discussed  in  the  East  River  Nat.  Bk.  v.  McCaffrey 
(3  Redf.^  97),  and  I  do  not,  therefore,  propose  here  to 
consider  it,  yet  I  am  inclined  to  think  the  conclusion 
there  reached  to  be  sound. 

The  amount  of  the  deficiency,  with  interest,  must  be 
established  as  the  amount  due  to  the  petitioner. 

Ordered  accordingly. 


WESTOfaBSTER    COUNTT.— HoN.    OWEN    T.    COFFIN,    SUBBO- 

OATE. — March,  1881. 

Heilman  t?.  Jones. 

In  the  matter  of  the  probate  of  i^e  will  of  T>  avid  Jones, 

deceased, 

A  creditor  of  a  testator,  not  being  a  proper  party  to  proceedings  for  the  pro- 
bate of  his  will,  cannot  invoke  the  authority  conferred  upon  the  court 
by  Code  Civ.  Pro.,  §  2481,  subd.  6,  to  open,  vacate,  etc.,  the  decree  ad- 
mitting the  will.  Nor,  it  seems,  can  he  ask  for  revocation  of  probate, 
under  §  2647,  permitting  such  an  application  by  "  a  person  interested  in 
the  estate." 

It  menmSf  that  chapter  18  of  that  Code  nowhere  authorises  revocation  of 


WESTCHESTER  COUNTY,   MARCH,   1881.        309 

HEILHAN  0.  JOKES. 

probatefor  want  of  jurisdiction;  and  that  a  decree  granting  probate, 
upon  a  petition  showing  jurisdiction  by  reason  of  decedent's  residence 
in  the  county,  after  citation  of  the  necessary  parties,  is  conclusive  on 
the  question  of  such  residence,  except  upon  appeaL 

Application  to  revoke  probate  of  a  will. 

On  January  21, 1881,  a  verified  petition  was  presented 
to  the  court,  setting  forth,  among  other  things,  that 
David  Jones  was,  at  the  time  of  his  death,  a  resident  of 
the  county  of  Westchester  ;  that  he  died  in  the  city  of 
New  York  on  January  17,  1881,  and  alleging  that  the 
Surrogate  of  Westchester  had  jurisdiction  to  take  the 
proof  of  the  will,  etc.  ;  and  praying  for  the  issuing  of 
a  citation,  in  the  usual  form. 

The  citation  was  accordingly  issued,  and  was  duly 
returned,  with  proof  of  service  on  all  the  persons  required 
by  statute  to  be  cited.  Thereupon,  no  objection  being 
made  by  any  of  the  persons  so  cited,  the  will  was  proven, 
admitted  to  probate,  and  letters  testamentary  duly  issued 
to  the  executors. 

On  March  9,  1881,  Elizabeth  Heilman,  claiming  to  be 
a  creditor  of  the  testator  to  the  amount  of  $10,000,  pro- 
cured an  order,  based  upon  an  application  in  which  she 
alleged  such  indebtedness,  and  that  the  testator  was,  at 
the  time  of  his  death,  a  resident  of  the  city  and  county 
of  New  York,  requiring  the  executors  to  show  cause  why 
the  probate  of  said  will  should  not  be  revoked,  on  the 
ground  that  the  Surrogate  of  Westchester  had  no  juris- 
diction in  the  premises. 

E.  Mabshall  Payet,  for  peUthner, 
Mabtin  J.  Kbooh,  for  executors. 

The  Sureogate. — The  cases  in  which  application 
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may  be  made  for  the  revocation  of  the  probate  of  a  will 
are  specified  in  section  2647  of  the  Code.  The  grounds 
are  two  only :  1st,  allegations  against  the  validity  of  the 
will ;  2d,  the  competency  of  the  proof  thereof. 

On  the  presentation  of  a  petition  under  this  section, 
citations  must  be  issued  to  the  executors,  all  the  devisees, 
legatees  and  other  persons  mentioned  in  section  2649. 
The  executors  are  the  only  persons  brought  into  court, 
in  this  matter.  It  is  quite  apparent,  therefore,  that  as 
no  allegations  are  made  against  the  validity  of  the  will, 
nor  the  competency  of  the  proof,  this  is  not  a  proceeding 
under  article  2  of  chapter  18.  That  chapter  nowhere 
confers  upon  this  court  the  power  to  revoke  a  probate 
for  lack  of  jurisdiction  ;  but  by  subdivision  6  of  section 
2481,  authority  is  conferred  upon  it  to  open,  vacate,  or 
set  aside  a  decree  or  order,  in  like  case  and  in  the  same 
manner  as  a  court  of  general  jurisdiction  may  exercise 
such  powers.  Can  a  creditor  of  the  deceased,  who  was 
not,  and  could  not  properly  be,  a  party  in  the  probate 
proceeding,  raise  this  question  of  jurisdiction  now,  when 
it  has  already  been  passed  upon  without  objection 
from  any  one  who  had  a  right  to  make  it  ?    I  think  not. 

The  petition  showed  that  the  testator  was  a  resident 
of  this  county.  On  the  return  day  of  the  citation,  had 
any  person  cited  raised  this  question  of  residence,  which 
is  jurisdictional,  I  should  have  deemed  it  my  duty  to  try 
and  determine  it,  as  I  have  repeatedly  done  in  other 
cases ;  but  were  the  order,  admitting  the  will  to  probate, 
to  be  opened  or  vacated  under  the  authority  contained  in 
above  subdivision  6,  this  applicant,  not  being  a  party  to 
the  proceeding  in  which  that  order  was  made,  could  not 
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be  heard  in  reference  to  any  new  order,  any  more  than 
she  conld  have  been  in  the  original  proceeding. 

As  has  been  stated,  had  any  issue  been  made  as  to 
the  question  of  jurisdiction,  by  a  proper  party,  it  would 
have  been  tried  and  disposed  of,  and  an  appeal  could 
hame  been  taken  by  any  party  feeling  aggrieved  thereby. 
I  know  of  no  other  mode  by  which  the  question  can  be 
determined.  Jurisdiction  having  been  conferred  by  the 
verified  petition,  all  proper  parties  having  been  duly 
notified,  the  will  admitted  to  probate,  and  the  executors 
having  entered  upon  the  discharge  of  their  duties,  this 
court  has  no  option  in  the  matter,  but  must  retain  con- 
trol to  the  end. 

It  is  provided  by  section  2474  of  the  Code,  that  *'  the 
Surrogate's  court  obtains  jurisdiction  in  every  case  by 
the  existence  of  the  jurisdictional  facts  prescribed  by 
statute,  and  by  the  citation  or  appearance  of  the  neces- 
sary parties ;"  and,  by  section  2475,  that  "jurisdiction, 
once  duly  exercised  over  any  matter,  by  a  Surrogate's 
court,  excludes  the  subsequent  exercise  of  jurisdiction 
by  another  Surrogate's  court  over  the  same  matter." 

In  the  case  of  Monell  v.  Dennison  {17  Sow.  Pr.^  422), 
the  court,  speaking  in  reference  to  a  question  relating  to 
the  jurisdiction  of  a  court  like  this,  says :  "  Where  the 
jurisdiction  of  a  subordinate  tribunal,  having  cognizance 
of  the  general  subject,  has  attached  by  the  presentation 
of  a  verified  prima  facte  case,  and  by  the  appearance  of 
the  parties,  its  decision,  even  on  a  quasi  jurisdictional 
fact,  such  as  that  of  inhabitancy,  must  be  conclusive, 
unless  reversed  on  appeal." 

I  must  confess  my  utter  inability  to  comprehend 
what  advantage  the  applicant  could  hope  to  derive  from 

Vol.  v.— 36 
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a  shifting  of  jurisdiction.  Her  claim  is  $10,000  against 
an  estate  estimated  to  be  of  the  value  of  at  least 
810,000,000.  Surely,  if  her  claim  be  just,  there  can  be 
no  reasonable  doubt  of  its  recovery,  here  or  elsewhere. 

The  application  must  be  denied,  with  costs  against 
her,  to  be  taxed. 

Ordered  accordingly. 


• »  I 


Westchjbstkb  CotTNTT.— Hon.  OWEN  T.  COFFIN,  Sukbo- 

6ATB. — June,  1881. 

Tompkins  v.  Moseman. 

In  the  matter  of  the  estate  of  Wright  Hobton,  de- 
ceased. 

Although  Code  Civ.  Pro.,  g  2818,  makes  no  provision  for  the  mode  of  ap- 
pointing a  successor  to  a  deceased  testamentary  trustee,  the  proper 
course  is  indicated  bisection  2481,  subd.  11;  which  is  to  follow  the 
practice  of  the  late  court  of  chancery. 

Accordingly,  on  an  application  for  a  citation  to  show  cause  why  such  an 
appointment  should  not  be  made.  Held,  that  a  bond  should  be  required 
of  the  appointee,  and,  it  being  discretionary  with  the  court  to  what 
persons  notice  should  be  given,  that  service  of  the  citation  should  be 
made -on  all  the  next  of  kin  of  the  testator,  residing  in  the  county. 

Petition  for  the  appointment  of  a  successor  to  a  de- 
ceased testamentary  trustee. 

The  will  of  Wright  Horton  was  admitted  to  probate  in 
Westchester  county,  in  1861.  By  its  provisions,  he  be- 
queathed certain  general  legacies,  after  the  payment  of 
which,  and  of  his  debts,  he  gave  the  rest  and  residue  of 
his  estate  to  his  children  in  certain  shares.  To  his  daugh- 
ter, Martha  Ann  Tompkins,  he  gave,  besides  a  legacy 
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of  $50,  one-half  of  one-eighth  of  said  residue.  By  a 
codicil,  he  revoked  this  provision  and  gave  the  same  to 
his  son,  Frost  Horton,  in  trust,  to  invest  and  pay  the  in- 
come to  her  for  life,  no  disposition  of  the  remainder  be- 
ing made.  The  sum  which  came  into  the  hands  of  the 
trustee  was  $690.  The  trustee  died  in  1880,  leaving  a 
will,  of  which  Stephen  D.  Horton  was  appointed  executor. 
The  estate  of  Wright  Horton  had  long  since  been  distri- 
buted and  settled,  the  only  surviving  residuary  and  gen- 
eral legatees,  other  than  Martha  A.  Tompkins,  being 
Betsey  A.  Moseman,  Peter  Q.  Horton,  Elizabeth  William- 
son, Amy  A.  Irish  and  Harriet  Irish.  Mrs.  Tompkins 
presented  a  petition  alleging  the  above  facts,  showing 
that  there  were  no  creditors  of  said  Wright  Horton,  and 
praying  for  the  issuing  and  service  of  a  citation  upon  all 
persons  interested  in  the  estate  of  said  Wright  Horton,' 
deceased,  to  show  cause  why  one  Elias  Q.  Horton  should 
not  be  appointed  trustee,  in  the  place  and  stead  of  said 
Frost  Horton,  deceased. 

D.  W.  Tbavis.  for  the  petitUm&r, 

The  Surrogate. — It  is  provided  by  section  2818  of 
the  Code  of  Civil  Procedure  that  "where  a  sole  testa- 
mentary trustee  dies,  or  becomes  a  lunatic,  or  is,  by  a 
decree  of  the  Surrogate's  court  removed  or  allowed  to  re- 
sign, and  the  trust  has  not  been  fully  executed,  the  same 
court  may  appoint  his  successor ;  unless  such  an  appoint- 
ment would  contravene  the  express  terms  of  the  will. 
Where  a  decree,  removing  the  trustee,  or  discharging 
him  upon  his  resignation,  does  not  designate  his  succes- 
sor ;  or  the  person  designated  therein  does  not  qualify  ; 
the  successor  must  be  appointed  and  must  qualify,  as 
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prescribed  by  law  for  the  appointment  and  qualification 
of  an  administrator  with  the  will  annexed."  It  will  be 
seen  that  the  mode  of  appointment  of  a  successor,  as 
provided  by  the  latter  clause  of  the  section,  applies  only 
to  the  case  of  the  remoDal^  or  resignation  of  a  trustee, 
and  not  where  the  vacancy  arises  from  death  or  lunacy. 
This  omission  would  seem  to  have  occurred  in  this  wise. 
In  the  report  of  the  commissioners,  in  1875,  to  the  legis- 
lature, provision  was  made  for  the  appointment  of  a  suc- 
cessor only  where  the  trustee  had  been  removed,  or 
permitted  to  resign,  the  commissioners  remarking  in  a 
note  to  section  2587,  of  the  report,  that  they  were'*  not  dis- 
posed to  recommend  the  extension  of  the  power  to  vacan- 
cies created  by  death,  insanity,  etc."  While,  in  a  note  to 
section  2818,  now  the  law,  they  say  of  it:  "It  also  con- 
fers power  to  fill  vacancies  created  by  death  or  insan- 
ity." Hence,  the  reported  section  was  amended  simply 
in  those  respects,  leaving  the  latter  clause  untouched,  and 
thus  failing  to  point  out  the  mode  of  procedure  for  the 
appointment  of  a  successor  where  the  vacancy  was  created 
by  death  or  insanity.  But  the  court  is  relieved  from  any 
embarrasment  on  the  subject,  by  the  provisions  of  sub- 
division 11  of  section  2481,  which  declares  the  Surrogate 
to  have  power  '*with  respect  to  any  matter  not  express- 
ly provided  for  in  the  foregoing  subdivisions  of  this  sec- 
tion, to  proceed,  in  all  matters  subject  to  the  cognizance 
of  his  codrt,  according  to  the  course  and  practice  of  a 
court  having,  by  the  common  law,  jurisdiction  of  such 
matters,  except  as  otherwise  prescribed  by  statute." 

It  api)ears  that,  by  the  codicil  to  the  will  of  the  testa- 
tor, no  disposition  is  made  of  the  fund  after  the  death  of 
the  cestui  qui  trust  in  any  manner ;  and  whether  it  will 
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pass  to  his  next  of  kin,  or  to  the  residuary  legatees 
named  in  the  will,  other  than  the  cestui  qui  trtcst^  it  is 
unnecessary  to  inquire,  as  in  either  case  the  persons  are 
the  same.  The  names  of  these  are  not  all  stated  in  the 
petition  in  this  matter,  nor  is  it  deemed  important,  al- 
though it  might  be  proper,  that  they  should  be. 

In  looking  into  the  course  and  practice  of  the  late 
court  of  chancery,  which  had  jurisdiction  of  all  cases  re- 
lating to  trusts,  it  will  be  found  that  it  was  the  practice 
to  require  a  bond  of  a  new  trustee  appointed  in  place  of 
one*  who  had  died  or  been  removed,  and  which  practice  is 
followed  by  the  present  supreme  court  in  the  exercise  of 
equity  powers  (People  v.  Norton,  dN/T.j  176;  Matter  of 
Robinson,  87  Id,^  261).  It  is  also  held,  in  the  case  last 
cited,  that,  in  a  matter  of  this  kind,  where  such  bond  is 
required,  it  is  discretionary  with  the  court,  to  whom 
notice  shall  be  given. 

Exercising  such  discretion  in  this  case,  I  think  it  will 
suffice  to  direct  the  service  of  a  citation  upon  all  of  the 
nextof  kin  who  are  residents  of  this  county.  Among 
these  are  Betsey  A.  Moseman  and  Peter  Q.  Horton,  the 
only  surviving  children  of  the  testator. 

Ordered  accordingly. 
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Westchester  County.— Hon.   OWEN  T.  COFFIN,  Surro- 
gate.— June,  1881, 

Cocks  v.  Barlow. 
In  the  matter  of  the  estate  of  John  Cooks,  deceased. 

One  named  as  cestui  que  trust  in  a  will  may  take,  under  its  provisions,  in 
trust  for  himself  and  others. 

An  executor  and  trustee  wlio,  although  having  qualified,  never  acts  or  at- 
tempts to  act  as  such,  receives  none  of  the  funds,  and  is  not  cognizant 
of  or  consulted  in  respect  to  the  management  of  the  estate,  is  not  liable 
for  the  acts  of  a  co-trustee. 

A  eesliii  que  (rust  may,  by  executing  a  formal  release,  discharge  all  or  any 
of  several  trustees  from  liability  for  a  breach  of  the  trust. 

Where  an  annuity  given  by  will  is  derived  from  the  bequest  of  a  fixed  sum, 
the  beneficiary  may  assign  his  interest, — the  provisions  of  1  11.  8.,  730, 
g§  63,  65,  relating  to  the  alienation  of  trust  interests,  even  if  held  to 
include  trusts  of  personalty,  not  applying  to  such  a  case. 

The  testator  died  in  1868,  leaving  an  estate  of  f  125,000,  a  widow,  and  five 
children,  as  follows:  two  married  daughters,  A.  the  husband  of  F.. 
and  B.  the  husband  of  G. ;  one  unmarried  daughter,  C. ;  and  two  sons, 
D.  and  £.  (the  latter  not  sui  juris).  By  his  will,  he  appointed  his 
widow,  all  Ills  children,  and  his  sons-in-law,  executors,  directing  them, 
within  three  months  after  his  death,  to  invest,  on  bond  and  mortgage 
in  Westchester  county,  funds  sulficient  to  yield  an  annuity  of  $1,000, 
to  be  paid  to  his  widow  during  life  or  widowhood,  and  dividing  the 
rest  of  his  property  among  his  children,  E.'s  share  being  in  trust  for 
life,  with  remainder  to  his  issue.  The  widow  qualified  an  an  execu- 
trix, but  D.  and  F.,  a  son  and  son-in-law,  partners  in  business,  assumed 
the  exclusive  management  of  the  estate,  and  were  the  only  active  exec- 
utors. On  May  1,  1870,  over  $100,000  having  been  divided  among 
themselves  by  the  children,  and  no  investment  having  been  made  for 
the  widow,  $10,000  was  lent,  at  the  instance  of  D.,  on  mortgage  upon 
lands  in  Wisconsin,  at  ten  per  cent,  interest,  to  provide  for  her  annu- 
ity. This  investment  proved  disastrous,  and  the  widow  protested 
against  it,  on  learning  that  it  had  been  made.  The  other  executors 
acquiesced.  D.  and  F.  failed  in  1876,  after  which  the  widow  received 
no  considerable  portion  of  her  income.  About  the  same  time,  all  the 
executors,  except  the  widow,  gave  her  their  personal  bond  conditioned 
to  pay  her  the  annuity,  which  was  not  complied  with,  whereupon  B.. 
G.  and  C.  paid  her  $1,800,  and  obtained  a  release  from  all  cUims.  On 
an  application  by  the  widow  for  a  decree  that  the  co-executors  pa}'  her 
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the  arrears  of  income,  and  make  the  required  investment,  and  be  re- 
moved from  office,  etc.,  Held, 

1.  That  the  investment  in  Wisconsin  was  a  glaring  breach  of  trust;  for 

which,  however,  the  widow  was  not  responsible,  not  haviqg  been  con- 
sulted, nor  having  acquiesced  either  as  co-trustee  or  as  cestui  que  trust. 

2.  That  by  her  release  she  bad  discharged  B.,  Q.  and  C.  from  liability. 

3.  That  the  decree  must  be  against  A.,  F.  and  D.,  directing  payment  of 
/        the  arrears  of  annuity  and  interest,  and  that  they  invest,  as  directed  by 

the  will,  a  fund  necessary  to  produce  the  annuity,  having  regard,  in 
fixing  the  amount,  to  the  effect  of  the  payment  of  the  $1»800. 

4.  That  the  prayer  for  removal  was  inconsistent  with  the  other  relief  asked, 

and  must  be  denied. 
WiUiams  v.  Thorn,  70  K  F.,  270.— distinguished. 

John  Cocks  died  in  1868,  seized  and  possessed  of  an 
estate  valued  at  about  $125,000.  He  left  him  surviving 
a  widow,  Adelia  Cocks,  and  five  children,  to  wit,  Mary, 
Phebe,  Anna,  David  and  Harrison,  Mary  being  then  the 
wife  of  George  J.  Barlow,  and  Phebe  the  wife  of  Daniel 
E.  Haviland.  He  left  a  will,  of  which  he  appointed  his 
widow  and  all  of  his  children  and  their  husbands  exec- 
utors. Among  other  things,  the  will  directed  the  exec- 
utors to  invest,  within  three  months  after  testator's  de- 
cease, sufficient  funds  on  bonds  and  mortgages  in 
Westchester  county,  to  yield  an  annual  income  of  $1,000, 
to  be  paid  to  his  widow  for  life  or  widowhood.  The  rest 
of  his  estate  he  divided  equally  among  his  five  children, 
but  provided  that  David's  one-fifth  should  be  invested  in 
like  manner,  and  the  income  be  applied  to  the  support 
of  himself  and  family  during  his  life,  with  remainder 
to  his  children.  The  testator  left  upwards  of  $45,000  in 
bonds  and  mortgages.  These  were  mostly  paid  in,  prior 
to  January  1, 1869,  when  the  proceeds,  together  with  other 
moneys  received,  amounting  to  about  $85,000,  were  di- 
vided among  the  five  children,  David's  share  being  paid 
to  George  J.  Barlow,  who  was  then  his  committee,  but 
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had  since  been  duly  discharged  by  the  supreme  court. 
No  investment  had  been  made,  to  produce  the  widow's  an- 
nuity as  required  by  the  will,  up  to  the  last  named  date, 
but  it  had  been  regularly  paid.  In  July,  1809,  another 
sum  of  ujiwards  of  $2,100  was  divided  among  the  chil- 
dren, and  again  on  May  1,  1870,  still  another  sum  of 
nearly  $20,000  was  divided  in  like  manner.  At  the  same 
time,  an  investment  of  $10,000  was  made  on  mortgages  on 
real  estate  in  Wisconsin,  at  the  rate  of  ten  per  cent,  in- 
terest, to  secure  the  payment  of  the  widow's  annuity. 
After  a  few  years,  this  investment  proved  to  be  somewhat 
disastrous,  and  failed  to  produce  the  income,  but  it  was 
l>aid  with  more  or  less  regularity  down  to  1877.  Barlow 
and  Harrison  Cocks,  who  were  copartners  in  the  manu- 
facturing  of  bricks,  and  in  a  store  at  Croton  Landing, 
were  the  acting  executors,  receiving  and  disbursing  the 
moneys  of  the  estate,  but  all  joined  in  the  execution  of 
conveyances  of  real  estate  which  they  were  authorized  by 
the  will  to  make.  Cocks  and  Barlow  kept  the  accounts 
of  the  estate  in  their  firm  books,  the  most  important  of 
which  cannot  now  be  found.  The  firm  became  insolvent 
in  1876,  and  since  then  no  considerable  portion  of  the  in- 
come had  been  paid.  About  the  same  time,  all  the 
executors,  save  the  widow,  executed  to  her  a  bond  con- 
ditioned that  they  would  personally,  not  as  executors, 
pay  her  the  annuity.  They  failed  to  comply,  and  Mr. 
and  Mrs.  Haviland  and  Anna  Cocks  (then  Varney),  in 
consideration  of  a  release  from  their  liability  on  the 
bond,  executed  to  them  by  the  widow,  and  of  all  liabil- 
ity as  executors  or  otherwise,  paid  her  a  gross  sum  of 
$1,800. 

These  were  the  leading  facts  developed  in  the  coarse 
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of  a  proceeding  based  on  an  application  of  the  widow,  on 
which  an  order  was  made,  requiring  her  co-execntors  and 
executrices  to  show  cause  why  they  and  each  of  them 
should  not  account  to  her  for  the  arrears  of  her  annuity, 
then  claimed  to  be  about  $2,000,  and  why  they  should 
not  be  decreed  to  pay  it ;  why  they  should  not  be  de- 
creed to  invest  the  fund  to  produce  the  annuity ;  and 
why  they  should  not  be  removed  as  executors,  and  a 
trustee  appointed  in  their  stead. 

James  A.  Hudson  and  Raphael  J.  Moses,  JiL.,for  the  petitioner. 

Henrt  C.  Nelson  and  M.  L.  Cobb,  for  Mr,  and  Mrs,  EdvUand,  and 
Mr».  Vafney,  executors. 

F.  Labkin,  for  Mr.  and  Mrs.  Barlow,  D.  Cooks,  and  H.  Cocks,  exec- 
utors. 

The  Surrogate. — Unfortuuately,  this  is  by  no  means 
an  exceptional  case.  Violations  of  testamentary  trusts, 
the  faithful  execution  of  which  should  be  regarded  as  a 
sacred  duty,  have  become  alarmingly  frequent.  If  those 
to  whom  such  trusts  are  confided  could  but  be  impressed 
by  the  conviction  that  the  only  path  of  safety  for  them- 
selves and  those  whose  interests  are  placed  in  their 
charge,  is  that  which  leads  to  a  strict  and  rigid  adhe- 
rence to  the  letter  and  spirit  of  the  instrument  from 
which  their  power  is  derived  ;  if  they  could  be  made 
more  thoroughly  aware  of  the  danger  always  attending 
the  possession  of  and  power  over  moneys  that  do  not 
belong  to  them,  such  instances  would  be  more  rare. 
But,  doubtless,  as  long  as  human  nature  remains  un- 
changed, as  long  as  men  will  hazard  loss  for  the  sake  of 
gain,  this  condition  of  things  may  be  expected  to  endure. 

Here,  I  think,  is  a  glaring  instance.    It  would  have 
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required  about  $16,000,  invested  according  to  the  pro- 
visions of  the  will,  to  have  produced  the  annuity,  while 
$10,000,  invested  in  a  western  State,  would  yield  the 
same  result.  Therefore,  the  difference  could  be,  at  once, 
divided  among  the  childreu.  Hence,  a  violation  of  the 
l^lainest  possible  direction  was  hazardous,  and  to  the  loss 
of  all  concerned. 

The  first  question  to  be  considered  is,  what,  if 
any,  remedy  has  the  widow?  By  the  will,  she  was 
constituted  one  of  the  trustees,  for  herself  and  also  for 
David  Cocks.  Her  appointment  as  such  was  valid 
{Perry  on  T?'usts^  §69)-  If?  therefore,  she  aided. in  the 
violation  of  the  trust  created  for  her  own  benefit,  I  think 
she  would  be  without  remedy  other  than  such  as  she 
might  have  against  that  portion  of  the  diverted  fund 
which  still  remains.  But  it  is  quite  apparent  that  she 
took  no  part  in  the  violation  of  the  trust.  She  was  the 
second  wife  of  the  testator,  and  all  of  the  five  children 
were  his  offspring  by  a  former  wife.  It  does  not  appear 
that  she  was  consulted  by  them  with  reference  to  the 
management  of  the  estate,  or  took  any  part  therein, 
except  to  join  in  the  execution  of  conveyances.  While 
she  qualified  as  executrix  by  advice  of  counsel,  without 
understanding  what  she  did,  I  find  no  evidence  whatever 
that  she  did,  or  attempted  to  do,  any  act  as  executrix  or 
trustee.  She  never  received  any  of  the  funds  of  the 
estate,  other  than  her  annuity,  and  seems  to  have  been 
treated  as  a  stranger  by  the  other  executors,  in  so  far  as 
the  management  of  it  was  concerned.  It,  therefore, 
would  seem  that  she  should  be  regarded  as  never  having 
entered  upon  the  duties  of  the  trust,  and  is  not  obnox- 
ious to  the  charges  and  penalties  of  a  violation  of  it.    It 
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is  true,  she  apparently  accepted  the  oflBce  of  executrix, 
and  would  by  that  act  be  deemed,  ordinarily,  and  in  the 
absence  of  further  evidence,  as  having  accepted  the  trust 
also  (3  Hedf.  on  Wills^  630) ;  but  I  think  I  am  justified 
by  the  facts  in  finding  that  she  did  not  accept  it ;  which 
it  was  competent  for  her  to  do  (Green  v.  Green,  4  Redf.^ 
367).  Again,  if  she  acquiesced  in  the  breach  of  the  trust, 
as  cestui  que  trusty  as  she  was  competent  to  do  {Perry 
on  Trusts^  %  849),  she  would  be  without  remedy  in  so 
far  as  the  loss  of  the  fund  is  concerned,  but  only  where 
the  acquiescence  was  of  longer  continuance  than  could 
be  claimed  in  this  case.  When  she  first  heard  it  had 
been  done,  she  protested  against  it.  Hence  that  is  no 
valid  objection.  Is  she  debarred  from  her  claim  by 
reason  of  the  setting  apart  of  the  sum  of  $10,000,  so 
invested,  to  produce  her  income  t  Perry  on  Trusts 
(§  574),  lays  down  the  rule,  as  gathered  from  authori- 
ties cited  by  him,  that  where  a  fund  is  set  apart  to  pro- 
duce the  income  and  it  is  lost,  it  seems  the  testator's  estate 
cannot  be  held  for  the  loss.  That  rule,  I  apprehend,  is 
only  applicable  where  the  fund  is  set  apart  in  compliance 
with,  and  not  in  violation  of  the  terms  of  the  trust. 

Having  thus  reached  the  conclusion  that  Mrs.  Cocks, 
notwithstanding  these  apparent  obstacles,  is  not  without 
remedy,  the  next  question  for  consideration  is,  what  is 
that  remedy  %  The  bulk  of  the  estate  was  divided  among 
the  legatees,  exclusive  of  the  $10,000  investment  for  the 
widow's  benefit,  and  was  paid  to  them  on  and  prior  to 
May  1,  1870,  the  last  dividend  being  made  on  the  last 
named  day.  That  was  proper,  provided  a  suitable  pro- 
vision had  been  made  to  secure  the  widow's  income. 
Whatever  was  so  divided  belonged  to  the  children  re- 
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spectively,  sabject,  however,  to  such  chiims  as  might  be 
established  against  them,  for  the  violation  of  any  trust 
with  the  execution  of  which  they  were  charged. 

Harrison  Cocks  was  the  originator  of  the  idea  of  in- 
vesting the  JlOjOOO  in  Wisconsin,  and  seems  to  have  con- 
sulted the  other  trustees,  except  the  widow,  in  legard  to 
it.  Mrs.  Haviland  and  Mrs.  Varney  doubted  the  propriety 
of  the  act,  but  so  far  acquiesced .  in  it  afterwards  as  to 
render  themselves  equally  liable  with  him  and  the  o.thers, 
had  they  not  subsequently  taken  such  measures  as  to 
shield  themselves  from  its  legal  consequences.  Some 
few  years  since,  the  widow  threatened  some  proceeding 
in  this  court  with  a  view  to  enforce  the  payment  of  her 
income.  It  was,  however,  abandoned  on  the  executors 
giving  their  personal  bond  with  a  condition  for  the  pay- 
ment of  the  same  to  her,  and  providing  that  her  accept- 
ance of  the  bond  should  in  no  wise  interfere  with  or  pre- 
judice her  rights  under  the  will.  Some  negotiations 
occuiTed,  having  in  view  a  settlement  with  her  by  paying 
her  a  sum  of  $4,500  in  gross,* which  she  agreed  to  take, 
but  the  parties  failed  to  pay  the  amount.  Subsequently 
she  *  released  Mr.  and  Mrs.  Haviland  and  Mrs.  Varney 
from  their  liability  on  the  bond  and  as  executors,  etc., 
for  a  valuable  consideration.  I  can  discover  nothing  in 
that  transaction  savoring  of  fraud.  They  had  had  nothing 
to  do  with  the  management  of  the  estate,  and  their  liabil- 
ity to  her  as  executors  might  well  be  considered  by  her 
as  doubtful,  and  they  paid  her  their  share  of  the  gross 
sum  of  $4,500.  Cocks  and  Barlow,  the  managing  exec- 
utors, had  become  insolvent,  and  the  affairs  of  the  estate 
were  in  confusion.  She  had  power  to  execute  a  valid  re- 
lease to  them    {Lewin  on  Trusis^  637,  etc.;  Perry  on 
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Trusts^  §  851).  By  that  instrument,  I  must  regard  them 
as  discharged  from  all  liability  in  this  matter,  except  as 
to  a  bond  and  mortgage  of  $4,000,  representing  that 
I>ortion  of  the  $10,000  invested  by  Harrison  Cocks  in 
Wisconsin  and  held  by  Mrs.  Haviland.  That  belongs  to 
the  estate,  and  the  widow  is  clearly  entitled  to  any  l)enefit 
which  may  be  derived  from  it.  It  should,  however,  be 
disposed  of  or  foreclosed,  and  the  sum  realized  should  be 
invested  according  to  the  terms  of  the  trust.  Mrs.  Haviland 
also  holds  other  securities  belonging  to  the  estate.  When 
the  insolvency  of  Cocks  and  Barlow  occurred,  she  very 
properly  possessed  herself  of  what  she  now  holds,  with 
the  view  of  protecting  the  estate  as  far  as  possible.  They 
are  of  uncertain  value,  but  whatever  may  be  realized  from 
them  will  belong  to  the  estate.  How  much  belongs  to 
the  trust  in  favor  of  David  Cocks,  it  is,  perhaps,  imma- 
terial to  inquire,  as  he  appears  before  me,  in  this  matter, 
solely  in  his  character  as  executor  and  trustee,  and  asks 
no  relief  as  cestui  qxce  trust. 

As  David  Cocks'  wife  and  childi-en  are  not  parties  to 
this  proceeding,  I  can  make  no  decree  settling  the  ac- 
count, that  would  bind  them,  as  they  have  a  right  to  be 
heard  in  regard  thereto.  All  that  is  incumbent  upon 
me  in  this  respect,  is,  as  I  think,  to  so  far  examine  into 
the  condition  of  the  estate  as  to  ascertain  the  relief  to 
which  the  widow  may  be  entitled.  Having  done  so,  I  am 
satisfied  that  there  should  be  in  the  hands  of  the  exec- 
utors more  than  sufficient  to  pay  the  arrears  of  the  annu- 
ity due  to  her.  George  J.  Barlow  is  the  only  one  of  the 
executors  who  has  filed  an  account  of  proceedings,  and 
this  has  been  accepted  as  sufficient,  and  the  litigation  has 
been  in  regard  to  it.    This  is  significant  as  showing  that 
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he,  or  at  most,  he  and  Harrison  Cocks,  have  been  mainly, 
if  not  entirely,  the  managers  of  the  affairs  of  the  estate. 
While  he  credits  himself  with  $9,600  paid  to  the  widow, 
he  fails  to  charge  himself  with  all  of  the  income  received, 
or  for  which  he  is  accountable,  on  the  investment  necessary 
to  produce  the  annuity,  which  is  justly  chargeable.  He 
also  fails  to  charge  himself  with  about  $700  of  interest 
moneys  received  on  the  purchase-money  paid  by  Harvey 
Parrington.  He  also  credits  himself  with  the  amount  of 
the  mortgage  stated  by  him  at  $4,400,  assigned  to  Mrs. 
Haviland.  This  cannot  be  allowed,  as  it  still  belongs  to 
the  estate.  It  was  neither  the  payment  of  a  debt  or  leg- 
acy, and  simply  shifts  the  responsibility  for  it  from  him 
to  her. 

It  is  not  easy^  to  determine  whether  a  decree  shonld 
be  made  directing  the  investment  of  the  whole  fund 
requisite  to  produce  the  entire  amount  of  the  annuity  of 
$1,000,  complicated  as  the  question  is  by  the  transaction 
between  the  widow  and  the  Havilands  and  Mrs.  Varney, 
but  I  am  inclined  to  treat  it,  as  the  parties  regarded  it, 
as  rhe  payment  of  a  sum  in  gross  for  their  release  from 
liability,  and  that  the  fund  to  be  invested  must  be  dimin- 
ished pro  rata^  as  of  that  date.  In  other  words,  if  her 
life  estate  was  then  worth,  say  $8,000,  the  $1,800  paid  by 
them  should  be  deducted  from  it,  and  the  sum  to  be  in- 
vested should  be  such  as  would  have  then  entitled  her 
to  a  gross  amount  of  $6,200.  I  think  it  was  competent 
for  the  widow  to  accept  a  sum  in  gross,  in  lieu  of  the  an- 
nuity, and  also  to  release,  in  proper  form,  any  or  all  of 
the  executors.  It  has  been  a  mooted  question  whether 
the  statute  (1  R.  S.,  730,  §§  63,  66),  applied  only  to  trusts 
involving  the  management  of  realty,  and  not  to  trusts  of 
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personalty.  However  that  may  be,  it  does  not  apply 
where  a  fixed  sum  is  given  as  a  legacy  (Booth  v,  Ammer- 
man,  4  Brad/.^  129 ;  £Ja^.  McComb,  Id.y  151 ;  Degraw  v. 
Clason,  11  PaigCy  136).  The  bequest  being  of  a  sum  in 
gross,  the  cases  of  which  Williams  v.  Thorn  (70  If.  F., 
270)  is  a  type,  do  not  apply. 

It  is  clear  that  the  executors,  Barlow  and  Harrison 
Cocks,  and  the  executrix,  Mrs.  Barlow,  are  liable  for  the 
arrears  of  the  annuity,  with  interest.  As  to  the  execu- 
tor, David  Cocks,  I  think  he  is  not  liable.  For  some 
reason,  he  was  not  treated  by  the  testator  as  a  person 
capable  of  managing  his  own  affairs,  and  after  his 
father's  death,  he  was  so  adjudged  by  the  supreme  court, 
and  Mr.  Barlow  was  appointed  committee  of  his  estate. 
At  the  very  time  when  the  trust  was  violated,  he  was 
not  sui  Juris,  and  cannot,  therefore,  be  held  responsible 
for  that  act.  He  does  not  appear  to  have  taken  any  part 
whatever  in  the  administration  of  the  estate,  and  his 
affairs  I  judge  to  be  in  such  a  condition  that  a  decree 
against  him  would  be  of  no  avail.  However  that  might 
prove,  I  think  the  decree  should  be  against  Mr.  and  Mrs. 
Barlow  and  Harrison  Cocks. 

The  relief  sought,  in  other  respects,  is  somewhat  in- 
•  consistent,  as  this  court  is  asked  to  remove  the  execu- 
tors, and  to  compel  them  to  invest  the  fund.  Of  course, 
if  they  are  removed,  their  functions  cease,  and  they  can- 
not proceed  to  invest.  Again,  if  they  should  be  re- 
moved, the  widow  still  remains  as  trustee,  and  no  new 
trustee  could  be  appointed  unless  she  resign,  for  if  she 
has  not  acted  as  trustee,  she  has  an  undoubted  right  to 
do  so.  She  may  decline  to  act,  or  ask  to  have  her  resig- 
nation accepted,  and  should  it  be,  then,  in  either  event 
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she  could  apply  for  the  removal  of  the  others.  If  that 
application  were  granted,  it  could  only  be  done  on  their 
rendering  a  settlement  of  their  accounts  to  all  parties  in 
interest. 

On  the  whole,  I  think  the  petitioner  entitled  to  a  de- 
cree for  the  payment  of  her  arrears  of  annuity  and  inter- 
est against  the  persons  above  indicated,  and  -also  that 
they  invest,  as  directed  by  the  will,  a  fund  necessary  to 
produce  the  annuity ;  having  regard,  in  fixing  the 
amount,  to  the  effect  of  the  payment  of  the  $1,800,  as 
above  determined.  Costs  to  the  petitioner,  to  be  taxed, 
are  allowed  against  Mr.  and  Mrs.  Barlow  and  Harrison 
Cocks. 

Decreed  accordingly. 


■  ^  • » 


Wkst€HE8Tee  County.— Hon.   OWEN  T.   COFFIN,  Subbo- 

OATS. — ^Jane,  1881, 

Peck  v.  Shebwood. 

In  the  matter  of  the  estate  of  Benjamin  Peck,  de- 
ceased. 

Upon  an  application  by  a  legatee,  under  Code  Civ.  Pro.,  §  2606,  to  compel 
the  representative  of  a  deceased  executor  to  account  for  and  deliver 
over  trust  property,  and  pay  the> legacy,  the  respondent  filed  a  verified 
answer  denying  the  receipt  of  any  such  property,  which  answer  was 
not  controverted,  ffeldf  that  this  terminated  the  proceeding,  the  peti- 
tioner having  no  right  to  insist  on  continuing,  in  order  to  prove  the 
amount  due  her,  as  a  basis  for  an  action  on  the  deceased  executor's 
official  bond. 
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Whether  payment  to  a  legatee  can  be  decreed  under  Code  Civ.  Pro.,  §  2608, 
gttare. 

Application  to  compel  the  administratrix,  etc.,  of 
the  executor  of  decedent's  estate,  to  account,  etc.,  nndei 
Code  Civ.  Pro.,  §  2606. 

The  petition  of  Anna  M.  Feck  alleged  that  she  was  a 
legatee  nnder  the  will  of  Benjamin  Peck  ;  that  Warren 
S.  Peck,  the  executor,  etc.,  of  Benjamin,  had  had  posses- 
sion of  the  fund  out  of  which  her  legacy  was  directed  to 
be  paid,  and  had  died  intestate ;  that  Susan  T.  Sherwood 
was  administratrix,  etc.,  of  said  executor,  and  had  not 
accounted  for  or  delivered  over  any  of  the  trust  property 
which  had  come  into  her  possession,  if  any ;  and  prayed 
that  said  administratrix  be  required  to  account  for  and 
deliver  over  any  of  the  said  trust  property  in  her  posses- 
sion, or  under  her  control,  and  pay  the  legacy  of  the 
petitioner. 

On  the  return  of  the  citation,  issued  upon  the  peti- 
tion,  the  administratrix  filed  a  verified  answer,  alleging, 
in  substance,  that  Warren  S.  Peck,  the  deceased  execu- 
tor, left  no  assets  belonging  to  the  estates  of  Benjamin 
Feck,  or  himself,  and  admitting  the  truth  of  the  other 
matters  set  forth  in  the  petition. 

D.  Haight,  far  petitumer. 
Odlb  Globe,  far  admiiUttratrix, 

The  Subrogate. — The  truth  of  the  answer  is  not 
controverted,  but  the  counsel  for  the  petitioner  insists 
that  he  has  a  right  to  proceed  and  prove  how  much  is 
due  on  her  legacy,  as  he  proposes  to  proceed  against  the 
sureties  to  the  bond,  which  this  court  required,  for  cause, 
to  be  given  by  the  deceased  executor  in  his  life-time. 

Vol.  v.— 27 
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This  is  a  proceeding  instituted  under  section  2606  of 
the  Code.  Its  provisions  are  new  and  important.  They 
are  to  the  effect  that  where  an  executor,  etc.,  dies,  the 
Surrogate's  court  has  the  same  jurisdiction,  upon  the 
petition  of  his  successor,  or  of  a  surviving  executor,  etc., 
or  person  interested  in  the  estate,  to  compel  the  executor 
of  the  decedent  to  account  for  and  deliver  over  any  of 
the  trust  property  which  has  come  to  his  possession  or  is 
under  his  control,  which  it  would  have  as  against  the 
decedent,  if  his  letters  had  been  revoked.  By  section 
2603,  the  substance  of  the  decree  which  the  surrogate,  in 
his  discretion,  may  make,  in  case  of  the  revocation  of 
letters,  is  to  the  effect  that  the  executor  shall  '^  pay  and 
deliver  over  aU  money  and  other  property  in  his  hands 
into  the  Surrogate' s  court,  or  to  his  successor  in  office,  or 
to  such  other  person  as  is  authorized  by  law  to  receive  the 
same,"  etc.  It  being  conceded  that  there  is  no  property 
in  the  hands  of  the  administratrix  of  Warren  S.  Peck 
belonging  to  the  estate  of  Benjamin  Peck,  there  is,  as  it 
seems  to  me,  no  basis  for  a  decree  of  any  kind.  It  would 
be  idle  to  decree  the  performance  of  an  act  impossible  to 
be  accomplished.  It  is,  therefore,  utterly  immaterial,  in 
this  proceeding,  to  inquire  or  determine  how  much  is 
due  upon  the  petitioner's  legacy.  I  must  accordingly 
decline  to  enter  upon  such  an  investigation. 

I  think  it  doubtful,  although  the  expression  of  the 
doubt  may  be  considered  oMter^  whether,  under  any  cir- 
cumstances, payment  to  a  legatee  could  be  decreed  by 
virtue  of  the  provisions  of  section  2603. 

Ordered  accordingly. 
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Westchesteb  Couott.— Hon.   OWEN  T.  COFFIN,   Suhbo- 

GATE. — July,  1881. 

Dixon  v.  Stoim, 

» 

In  the  matter  of  the  accounting  of  Jacob  Storm,  sut- 
mving  executor^  etc.y  o;^  Abraham  Storm,  deceased. 

The  common  law  rule,  that  a  legacy  is,  in  general,  payable  at  the  end  of 
one  year  after  the  testator's  death,  and  the  modification  of  that  ru]c. 
contained  in  2  R.  8.,  90,  §  48,  are  inapplicable  to  the  case  of  a  legacy 
given  by  the  execution  of  a  power  of  appointment  contained  in  the 
testator's  will. 

The  testator,  by  his  will,  after  certain  bequests,  gave  the  residue  of  his  es- 
tate, real  and  personal,  to  his  wife  for  life;  empowered  his  executors 
to  sell  any  of  the  real  estate,  with  her  consent;  directed  them,  as  soon 
as  practicable  after  her  death,  to  sell  all  the  real  estate,  and  pay  one- 
half  the  proceeds,  and  one-half  his  personal  estate,  to  an  appointee  to 
be  named  iu  her  will.  The  widow  died,  leaving  a  will  appointing  H. 
and  A,  to  receive  $5,000,  under  the  power.  Thcv  had  purchased  some 
of  the  real  estate  during  her  life-time,  and  had  given  a  purchase-money 
mortgage,  which  was  foreclosed  before  she  died,  leaving  a  deficiency 
of  $8,000,  for  which  judgment  was  entered  after  her  decease.  Mean- 
while, the  appointees  had  assigned  their  legacy  to  W.    Held, 

1.  That  the  testator's  intent  was  that  the  legacy  of  his  widow's  appointee 

should  vest  immediately  upon  her  death,  and  that  interest  then  began 
to  run;  and  that  this  result  was  not  affected  by  the  fact  that  sufilcient 
real  estate  had  not  been  sold  to  make  the  payment. 

2.  That  the  judgment  of  $3,000  must  be  set-off  against  the  legac}*^;  the  de- 

ficiency being  liquidated  before  the  widow's  death,  and  the  assignee 

having  actual  or  constructive  notice  of  the  facts. 
It  seems,  that  the  assignee,  for  an  antecedent  debt,  of  an  insolvent  legatee  is 

liable  in  equity  to  a  set-off  of  his  assignor's  indebtedness,  against  the 

legacy,  even  though  the  latter  is  not  yet  payable. 
One  of  the  executors  handed  to  his  co-executor,  whom  he  supposed  to  be 

solvent,  $1,200  of  the  trust  funds,  on  the  suggestion  of  the  recipient, 

who  misapplied  the  amount  and  died  insolvent,  that  he  could  use  the 

same  to  the  advantage  of  the  estate.     Held,  that  the  surviving  executor 

was  liable  to  the  estate  for  the  loss. 
Adair  v.  Brimmer,  74  N,  F.,  639,— distinguished. 

Hearing  of  objections  to  an  executor's  account. 
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The  testator's  will,  which  was  proved  in  1862,  after 
bequeathing  certain  legacies,  gave  to  his  wife  a  life  estate 
in  the  residue  of  his  real  and  personal  property.  The 
eighth  clause  empowered  his  executors  to  sell  any  of  his 
real  estate,  on  obtaining  the  written  consent  thereto  of 
his  widow.    The  'ninth  clause  read:  '*  All  the  rest  and 

residue  of  my  estate,  real  and  personal, I  direct 

to  be  disposed  of  as  follows  :  1st,  I  hereby  authorize  and 
empower  my  executors,  as  soon  after  the  decease  of  my 
said  wife  as  may  be  practicable,  to  sell  and  dispose  of  all 
my  real  estate ;  and  one-half  of  the  net  avails  there- 
of, with  one-half  part  of  the  avails  of  my  moneyed  assets, 
and  other  personal  property  not  otherwise  heretofore  de- 
vised, I  give  and  bequeath  to  such  persons  and  for  such 
purposes  as  my  said  wife  shall  lawfully  direct  and  order, 
in  and  by  her  last  will  and  testament ;"  and  directed  his 
executors  to  pay  accordingly.  The  widow,  Julia  Storm, 
died  May  25,  1878,  leaving  a  will,  by  which  she  appointed 
Hiram  W.  Dixon  and  Angeline  Dixon  to  receive  $5,000, 
as  she  was  empowered  to  do  by  her  husband's  will. 
Previously,  the  executors,  with  the  written  consent  of 
the  widow,  had  sold  some  of  the  real  estate  of  the  testa- 
tor to  the  Dixons,  and  had  taken  from  them  a  bond  and 
mortgage  for  $10,000  to  secure  a  part  of  the  purchase 
money.  This  mortgage  became  due  and  was  foreclosed, 
and  the  premises  were  sold  during  the 'widow's  life-time, 
leaving  a  deficiency,  on  the  sale,  of  about  $3,000,  for 
which  judgment  was  entered  several  months  after  her 
death.  Her  will  was  contested,  but  was  finally  admitted 
to  probate  in  the  fall  of  1878.  In  the  meantime,  and 
about  June,  1878,  the  Dixons  assigned  their  legacy,  ap- 
pointed to  be  paid  to  them  by  Julia  Storm's  will,  to 
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Wesley  Dixon.  It  was  claimed  that  these  legatees  were 
insolvent,  and  that  they  assigned  their  legacy  inpayment 
of  a  i)recedent  indebtedness. 

Daring  the  life-time  of  the  executor  Haight,  the  ac- 
counting executor,  supposing  him  then  to  be  entirely 
solvent,  handed  over  to  him  $1,200,  money  belonging  to 
the  estate,  on  his  suggestion  that  he  could  use  it  to  the 
advantage  of  the  estate ;  which  sum,  Haight  dying  in- 
solvent, was  lost. 

Wm.  F.  Pubdy,  for  exemtor. 

Caleb  Qriffin,  for  Wesley  Dixan,  assignee. 

H.  C.  Griffin  and  E.  T.  Loybtt,  for  legatees, 

m 

L.  T.  Yale,/<w  executors  of  Juiia  Storm, 

The  Surrogate. — ^At  first,  I  was  inclined  to  think 
that  the  legacies,  appointed  to  be  paid  by  the  will  of 
Julia  Storm,  became  due  only  at  the  time  of  the  final 
conversion  of  the  real  estate,  remaining  unsold  at  the  time 
of  her  death,  and  that  interest  was  recoverable  only  from 
that  time  ;  but  on  reflection  I  have  come  to  the  conclus- 
ion that  they  became  due  at  her  death.  The  common 
law  rule  was  that  legacies,  directly  given  out  of  the  tes- 
tator's own  estate,  were  due  one  year  after  the  death  of 
the  testator ;  and  such  is  still  the  rule,  the  time  of  pay- 
ment, only,  being  changed  by  our  statute  (2  JR.  S.j  90,  § 
43).  That  statute  and  the  common  law  rule,  I  think,  are 
inapplicable  to  the  case  of  a  legacy  given  by  the  execution 
of  a  power  of  appointment.  The  legacy  in  question  vested, 
and  became  due  and  payable,  on  the  death  of  the  donee 
of  the  executed  power.  It  seems  to  me  that  it  is  very 
much  the  same  as  if  the  will  of  Abraham  Storm  had  be- 
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queathed  the  use  of  $5,000  to  his  widow  for  life,  with 
remainder  to  the  Dixons.  On  her  death  it  would,  in 
that  case,  have  been  due  and  payable  to  them  at  once, 
and  the  fact,  that  it  might  have  been  necessary  to  con- 
vert real  estate,  in  order  to  obtain  means  of  payment,  I 
think,  can  make  no  difference.  The  most  of  the  real 
estate  had  been  converted  at  the  time  of  the  widow's 
death,  and  a  large  portion  of  the  estate  consisted  of 
bonds  and  mortgages.  Having  determined  that,  ordina- 
rily, a  legacy  given  by  appointment  is  due  and  payable 
at  the  death  of  the  person  exercising  the  power,  I  think 
it  still  due  and  payable  then,  although  all  of  the  real 
estate  had  not  then  been  sold  (Wood  v,  Penoyre,  13 
Ves,,  326 ;  Sit  well  v.  Bernard,  6  Id.,  539  ;  Wheeler  v. 
Ruthven,  74  iV.  T.,  428). 

Where  real  estate  is  devised  to  be  sold,  for  the  purpose 
of  distributing  the  money,  Lord  Thurlow  says,  in  Hutch- 
in  t).  Mannington  (1  Ves.,  366),  '*  it  is  clear  that  it  will 
neither  depend  upon  the  caprice  of  the  trustee  to  sell, 
foi*  that  would  be  contrary  to  all  common  sense,  nor  upon 
his  dilatoriness  :  in  some  way  it  may  be  sold  imme^ate- . 
ly ;  but  I  should  not  inquire  when  a  real  estate  might 
have  been  sold  with  all  possible  diligence;  for  it  might 
the  very  next  day,  or  that  very  evening  ;  and  therefore 
the  court  always,  in  such  a  case,  considers  it  as  sold  the 
moment  the  testator  is  dead  ;  for  where  thei-e  is  a  trust, 
that  is  always  considered  here  as  done,  which  is  ordered  to 
be  done."  This  was  approved  by  the  Master  of  the  Rolls, 
in  Elwin  v.  El  win  (8  Ves.,  547). 

Here,  no  definite  words  are  used  by  the  testator,  with 
any  deliberate  purpose  of  fixing  the  period  at  which  the 
enjoyment  of  the  legacies  was  to  commence,  other  than 
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at  the  death  of  the  widow.  By  the  eighth  clause  of  the 
will,  the  executors  had  power  to  sell  any  of  the  real 
estate,  on  the  written  consent  of  the  widow,  and  more 
than  half  of  it  was,  dnd  the  whole  of  it  might  have  been, 
so  sold.  By  the  ninth  clause,  they  were  to  sell  all  that 
remained,  "  as  soon  after  the  decease  of  my  said  wife  as 
may  be  practicable."  Prom  my  examination  of  the  cases, 
I  am  satisfied  that  the  language  employed  indicates  such 
an  intention  on  the  part  of  the  testator,  as  to  the  time  of 
payment  of  these  legacies,  as  to  bring  them  within  the 
rule  that  they  vested,  and  were  payable  at  once  on  the 
death  of  the  widow.  If  I  am  right  as  to  the  time  when 
the  legacy  became  due,  the  fact  that  some  portion  was  to 
be  derived  from  real  estate  yet  unsold,  causing  some 
deficiency  of  assets,  would  not  prevent  its  being  then 
payable,  although  payment  was  impracticable ;  and 
interest  from  that  time  must  be  allowed. 

Regarding  this  point  as  correctly  settled,  then  it  fol- 
lows that  the  set-off  of  the  judgment  against  the  legacy 
should  be  allowed.  The  bond  and  mortgage  were  due 
before  the  death  of  the  widow ;  a  foreclosure  and  sale 
had  been  had,  and  the  deficiency  ascertained.  The  claim 
was  therefore  liquidated.  The  Dixons  and  their  assignee 
had  actual  or  constructive  notice  of  the  facts^  and  the 
legacy  must  be  reduced  by  the  amount  of  the  set-off 
(Haskin  v.  Teller,  3  Bed/.,  316). 

It  was  alleged,  on  the  argument,  and  I  did  not  under- 
stand it  to  have  been  denied,  that  the  Dixons  were,  at 
the  time  of  the  assignment,  insolvent,  and  made  the 
assignment  to  pay  a  debt  due  the  assignee.  If  that  is 
true,  then  another  and  an  equitable  ground  for  allowing 
the  set-off  is  furnished,  even  if  the  legacy  were  not  due 
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(Smith  V.  Felton,  43  JV.  F.,  419).  In  view  of  the  novelty 
of  the  question  above  determined,  and  of  the  importance 
of  the  matter  to  the  parties,  if  the  insolvency  of  the 
assignors  and  the  object  of  the  assignment  are  not  con- 
ceded, I  will  so  far  open  the  case  as  to  admit  proofs  upon 
those  subjects  only. 

I  think  the  executor,  Storm,  is  liable  for  the  $1,200 
which  he  handed  over  to  his  executor  Haight,  on  his 
suggestion  that  he  could  use  it  to  the  advantage  of  the 
estate.  Haight  misapplied  or  wasted  it,  and  died  in- 
solvent. At  the  time,  he  was  regarded  as  solvent  and 
a  man  of  considerable  means,  although  the  fact  proved 
to  have  been  otherwise.  I  am  referred  to  the  case  of 
Adair  v.  Brimmer  (74  N.  F.,  539),  as  an  authority  ex- 
cusing Captain  Storm  from  liability.  In  that  case,  certain 
stocks  and  bonds  were  intrusted  to  one  of  the  execu- 
tors, by  the  others,  to  sell,  on  his  promise  to  pay  the 
l)roceed8  into  the  office  where  the  business  of  the  estate 
was  transacted,  which  he  failed  to  perform.  ''He  re- 
ceived t/iese  proceeds  in  his  capacity  as  executor,  and 
tkeT/  never  came  into  the  possession  or  under  the  con- 
trol of  his  co-execviorsy  While,  here.  Storm  handed 
over  to  his  co-executor  money  which  belonged  to  the 
estate,  and  it  is  lost.  There  is  a  marked  distinction 
between  the  two  cases.  The  case  cited  does  not  alter 
the  well-established  rule  {Redf.  Prac.  [2  ed.],  506).  The 
executors  were  also  trustees,  and  as  to  the  latter  the  rule 
is  even  more  stringent  {Id.^  509 ;  Bates  ^.  Underbill, 
3  Redf.,  365). 

Decreed  accordingly. 
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Wbstchbbtbb  Coitnty.— Hon.    OWEN  T.  COFFIN,  Sxtbbo* 

GATB. — ^July,  1881. 

SpENOER  V.   POPHAM. 

In  the  matter  of  the  estate  of  George  L.  Spencer,  ^6- 

ceased. 

Under  Code  Civ.  Pro.,  §  2606,  the  representative  of  a  deceased  executor, 
etc.,  may  be  compelled  to  render  successive  accounts  to  each  of  the 
persons  therein  mentioned  as  having  a  right  to  demand  an  account, 
etc. 

It  seems,  that  the  rule  is  otherwise  with  respect  to  an  accounting  required, 
under  section  2605,  of  a  representative  whose  letters  have  been  revoked, 
for,  in  that  case,  he  may  apply  for  a  judicial  settlement  of  his  account 
under  section  2732. 

A  legatee  who  institutes  proceedings  under  section  2606,  wherein  a  decree  is 
rendered  directing  the  delivery  of  trust  property,  is  not  entitled  to  a 
direction  for  the  delivery  thereof  to  himself,  but  only  to  a  successor  in 
office,  or  ''  such  other  person  as  is  authorized  by  law  "  (§  2603),  to  re- 
ceive it,  in  order  to  properly  administer  the  same;  the  object  of  the  sec- 
tion being  to  enable  any  one  interested  to  compel  the  placing  of  the 
funds  in  official  custody. 

A  testamentary  trustee  who  mingles  trust  funds  with  his  own,  and  uses 
them  in  his  business,  is  chargeable,  in  the  absence  of  proof  by  him  as 
to  the  profits  made,  with  compound  interest. 

The  appointment  of  a  si>ecial  guardian  for  a  party  as  a  lunatic,  upon  an 
allegation  of  a  petitioner  in  a  proceeding  for  another  purpose,  is  a  mere 
matter  of  routine,  and  not  an  adjudication  of  lunacy. 

A  variance  between  the  relief  prayed  for  in  a  petition,  and  that  specified  in 
the  citation  issued  thereupon,  is  curable  by  amendment. 

Petitioxt  of  Lorraine  Spencer,  a  legatee  under  the 
will  of  George  L.  Spencer,  deceased,  to  compel  Sarah  H. 
Popham,  executrix,  etc.,  of  William  H.  Popham,  de- 
ceased executor,  etc.,  of  the  first  named  decedent,  to 
account,  etc.,  under  Code  Civ.  Pro.,  §  2606. 

The  petitioner  was  a  legatee  under  the  will  of  George 
L.  Spencer,  deceased.    Popham,  the  executor  of  Spen- 
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cer,  was  dead,  having  left  a  will,  of  which  Sarah  H. 
Popham  was  executrix.  Recently,  Catharine  S.  Hall, 
having  been  ai^pointed  administratrix  with  the  will  an- 
nexed of  Spencer,  and  also  trustee  to  execute  certain 
trusts  contained  therein,  instituted  proceedings  against 
Mrs.  Popham,  to  compel  her  to  account  for  and  deliver 
over  such  of  the  i^roperty  of  Spencer  as  had  come  to  her 
possession  ;  in  which  a  decree  was  made  fixing  the 
amount  of  such  property  at  $15,616.09,  and  directing  ita 
delivery  to  Mrs.  Hall,  on  complying  with  which,  and  on 
filing  a  proper  voucher  therefor,  it  was  ordered  that  she 
should  be  discharged  from  all  further  liability.  Mrs. 
Popham  did,  subsequently,  file  such  voucher.  The  peti- 
tioner, as  legatee,  now  asked  for  a  similar  accounting 
from  Mrs.  Popham,  and  a  delivery,  etc.,  claiming  that 
the  whole  of  the  fund  had  not  been  accounted  for  and 
delivered. 

The  relief  prayed  for  in  the  petition  was  that  Mrs. 
Popham  should  be  directed  to  account  for  and  deliver 
over  the  property  belonging  to  the  Spencer  estate,  in  her 
hands,  into  the  Surrogate's  court,  or  ro  such  person  as 
was  authorized  by  law  to  receive  the  same.  The  order 
for  the  citation  directed  it  to  be  issued  to  Mrs.  Poi:)ham, 
requiring  her,  as  such  executrix,  to  account  for  and  de- 
liver over  to  Lorraine  Spencer,  the  petitioner,  any  of  the 
trust  property  to  which  she  might  be  entitlecl  nnder  the 
will  of  said  Spencer.  Counsel  for  the  executrix  objected 
that,  having  accounted  to  the  successor  of  the  executor 
Popham,.  she  could  not  be  called  upon  by  the  petitioner 
to  render  another  account ;  and  also  that  the  proceedings 
were  irregular  because  the  petition,  order  and  citation 
differed  as  to  the  relief  sought. 
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D.  S.  HsBSiCK^far  peMion&r, 
CHA8.  E.  CnoYTEhh,  for  exeeiUriz. 

The  Surrogate.— I  do  not  deem  the  first  objection 
well  taken.  Section  2606  of  the  Code,  under  which  this 
proceeding  is  instituted,  provides  that  the  Surrogate's 
court,  upon  the  petition  of  a  successor  of  a  deceased 
executor,  or  of  a  surviving  executor,  or  of  a  creditor  or 
person  interested  in  the  estate,  has  power  to  compel  the 
executor  to  account,  etc.  The  objection  is  that  an 
accounting  having  been  had,  on  the  application  of  one  of 
the  several  classes  on  whom  the  right  to  make  such  ap- 
plication is  conferred,  precludes  it«  being  done  by  any 
of  the  others.  It  will  be  seen,  by  glancing  at  2  H.  S.y 
02,  §  52,  that  a  creditor,  legatee  or  next  of  kin  could, 
under  the  recent  law,  cause  an  executor  or  administrator 
to  render  an  account.  Several  creditors  or  legatees  could 
compel  separate  accountings,  and  the  only  way  for  the 
executor  to  escape  the  annoyance  of  frequent  account- 
ings, was  to  apply,  under  2  JR.  S.j  93,  §  60,  for  a  citation 
for  a  final  accounting.  In  case  he  failed  to  do  so,  but 
proceeded  to  account  on  the  call  of  a  creditor  or  legatee, 
the  result  was  binding  only  upon  such  creditor  or  legatee 
and  himself.  The  whole  subject  is  now  regulated  by 
sections  2726  to  2729,  inclusive,  of  the  Code,  in  so  far 
only  as  ordinary  accountings-  are  concerned,  those  sec- 
tions not  affecting  the  accounting,  etc.,  under  section 
2606.  By  its  provisions,  the  court  has  the  same  jurisdic- 
tion to  compel  an  accounting  and  delivery,  which  it 
would  have,  as  against  the  decedent,  if  his  letters  had 
been  revoked.  By  section  2603,  the  decree  revoking  the 
letters  of  an  execute  may,  in  the  discretion  of  the  Sur- 
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rogate,  require  him  to  account,  etc.  By  section  2605, 
the  successor  or  a  remaining  executor,  administrator, 
guardian  or  trustee,  may  compel  an  accounting  by  one 
whose  letters  have  been  revoked ;  and  section  2732 
permits  an  executor  or  administrator  whose  letters 
have  been  revoked,  to  apply  for  a  judicial  settle- 
ment of  his  accounts,  and  to  have  all  persons  inter- 
ested cited  to  attend.  I  fail  to  find  any  provision  au- 
thorizing the  executor  of  a  deceased  executor  to  apply 
for  a  citation  to  all  persons  interested  in  the  estate  of  the 
first  testator,  to  attend  his  accounting  as  to  that  estate. 
That  is  probably  an  oversight,  and  I  think  an  amend- 
ment securing  that  right  to  him,  would  be  advisable. 
As  the  matter  now  stands,  I  do  not  see  how  he  can  escape 
from  being  compelled  to  render  successive  accounts  to 
each  of  the  persons  mentioned  in  section  2606,  as  having 
the  right  to  demand  it. 

In  a  case  where  letters  have  been  revoked  and  a  suc- 
cessor appointed,  that  successor  may,  under  section  2605, 
compel  the  executor  to  account,  and  then  the  removed 
executor  may,  under  section  2732,  apply  for  a  judicial 
settlement,  and  ask  to  have  ''his  successor,  and  the 
other  persons  specified  in  section  2729," — ^such  "other 
persons"  being  creditors,  husband  or  wife,  if  any,  next 
of  kin  and  legatees,  etc., — cited  to  attend.  If  the  latter 
section  (2732)  were  extended  so  as  to  cover  a  case  of  this 
kind,  it  would  obviate  the  diflBculty  encountered. 

An  objection  was  also  taken  to  the  regularity  of  the 
proceedings,  because  the  petition  prays  for  a  form  of  re- 
lief which  is  different  from  that  specified  in  the  order 
granting  the  citation,  and  in  the  citation  itself.  This  ob- 
jection I  do  not  think  tenable.     The  i)apers  may  bQ 
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amended  so  as  to  correspond.  No  injury  is  sustained 
by  any  one,  in  consequence  of  the  difference,  and  the 
statute  authorizes  an  aniendment,  or  a  disregarding  of 
tlie  discrepancy.  Both  objections  are  therefore  over- 
ruled. 

It  was  alleged  that  Mrs.  Spencer  was  a  lunatic.  That 
question  the  court  proposed  to  try,  but  no  evidence  was 
given  on  the  subject,  other  than  an  allegation  to  that  ef- 
fect, made  in  a  petition  in  another  matter,  and  wherein 
the  court,  as  required  by  law  in  such  case,  appointed  a 
special  guardian  for  her.  That  was  a  mere  routine  mat- 
ter, and  was  very  far  from  being  an  adjudication,  by  the 
court,  that  she  was  a  lunatic.  I  must,  therefore,  as  the 
matter  stands,  deem  her  to  be  sui  juris. 

I  cannot  but  conclude,  from  the  facts  proven,  that  the 
testamentary  trustee,  Popham,  neglected  to  invest  the 
fund  as  directed  by  the  will,  and  mingled  it  with  his 
own  money  employed  in  his  business.  By  his  letter,  in 
evidence,  he  acknowledged  the  amount  of  the  fund  to  be 
$18,000,  and  used  language  calculated  to  lead  the  cestui 
que  trust  and  her  friends  to  believe  that  the  fund  was 
properly  invested.  His  executrix  must,  therefore,  be 
held  to  account,  on  the  basis  that  the  fund  was  of  that 
amount,  and  also  that  he  then  had  on  hand  $1,200  of  ac- 
crued income,  as  he  stated.  This  letter  is  much  more 
satisfactory,  as  evidence,  than  the  books  kept  by  him  or 
his  clerks.  As  Mrs.  Popham  has  failed  to  show  what 
the  profits  of  the  business,  of  which  this  fund  was  a  part 
of  the  capital,  were,  compound  interest  must  be  allowed. 

Whatever  amount  may  be  due  for  principal  and  inter- 
est must  be  paid  to  Mrs.  Hall,  as  the  person  entitled  by  . 

law  to  receive  it,  and  Mrs.  Spencer  may  then  require  at 
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her  hands,  as  trustee,  whatever  may  be  dne  to  her  as 
cestui  que  trust  The  counsel  for  the  petitioner  claims, 
however,  that  the  decree  should  direct  the  sum  due  to 
Mrs.  Spencer  to  be  paid  to  her  directly.  In  this,  I  think, 
he  misconceives  the  scope  and  object  of  the  statute.  The 
provision  is  general,  and  is  intended  to  apply  to  all  cases 
of  the  death  of  an  executor,  administrator,  guardian  or 
testamentary  trustee,  whatever  may  be  the  stage  of  his 
administration  of  the  trust,  when  his  death  occurs.  Such 
an  event  may  occur  within  a  year  or  a  month  after  receiv- 
ing his  letters,  or  it  may  happen  after  a  lapse  of  three  or 
more  years.  In  either  or  any  of  these  cases,  any  one  of 
several  creditors  or  legatees  may  make  application,  un- 
der section  2606,  to  compel  the  accounting  and  delivery 
of  the  property  therein  provided  for.  He  cannot  compel 
the  delivery  of  the  whole  fund  to  himself,  as  it  may  be 
ten  times  the  amount  of  his  claim  or  legacy,  and  when 
his  demand  may  not  be  due.  He  can  only  enforce  its  de- 
livery to  the  court,  to  a  successor  in  office,  or  to  such 
other  person  as  is  ''authorized  by  law"  to  receive  it, 
(§  2603),  in  order  that  it  may  be  properly  administered  ; 
and  that  all  other  claims,  as  well  as  his  own,  may  be 
taken  into  consideration  and  provided  for.  The  chief 
object  of  the  statute  seems  to  be  to  enable  any  one, 
having  an  interest  in  the  estate,  to  take  such  action  as 
may  be  necessary  for  the  protection  of  that  interest,  by 
compelling  the  placing  of  the  fund  and  property  in  offi- 
cial custody. 

Decreed  accordingly. 
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Wbstchbstbb  County.— Hon.  OWEN  T.  COFFIN,  Subeo- 

GATB. — November,  1881. 

Brady  v.  MoCrosson. 

In  the    Tnatter  of  the  probate  of  the  will  of  Johk 

McCrosson,  deceased. 

The  appointment  of  an  executor  is  not  an  essential  of  a  will. 

The  decedent  requested  A.  to  ask  a  scrivener  to  come  and  draw  his  will,  at 
the  same  time  stating  that  ho  wished  A.  to  be  a  witness.  On  a  subse- 
quent day, — that  of  the  execution, — A.  and  another  signed  as  subscrib- 
ing witnesses  in  decedent's  presence,  after  the  will  had  been  read  in 
their  presence,  nothing  further  being  said  to  A.  about  signing,  but  the 
other  witness  being  duly  requested.    Hdd,  a  sufficient  request  to  A. 

After  the  instrument  propounded  as  decedent's  will,  being  a  single  page  of 
foolscap,  containing  no  appointment  of  executor,  had  been  read  to  and 
approved  by  decedent,  and  signed  and  witnessed  at  the  end,  wiih  due 
formalities,  a  clause  was  added  at  the  top  of  the  second  page,  in  the 
witnesses'  presence,  and  signed  by  decedent  but  not  by  the  witnesses, 
appointing  his  wife  executrix.  Held,  that  the  first  page  was  decedent's 
will,  and  the  same  should  be  admitted  to  probate. 

Coffin  c.  Coffin,  23  iV.  Y.,  9,— compared. 

Sisters  of  Charity  ©.  Kelly,  67  N,  F.,  415;  McGuire  ©.  Kerr,  2  Bradf,,  257; 
Heady's  Will,  15  Abb,  K  8.,  211;  Conboy  v.  Jennings,  1  T.  A  a,  622 
—distinguished. 

Application  for  the  probate  of  a  will.  The  will 
offered  for  probate  was  written  upon  a  sheet  of  foolscap 
paper.  All  of  the  disposing  parts  were  written  upon  a 
single  page,  by  which  decedent  made  his  wife  sole 
devisee  and  legatee.  In  it,  he  named  no  one  as  executor. 
The  will  was  signed  by  the  testator  and  two  witnesses  at 
the  foot  of  the  page.  After  the  scrivener  had  drawn 
the  will  under  decedent's  direction,  it  was  read  over  to 
him  in  the  presence  of  the  witnesses ;  he  pronounced  it 
to  be  as  he  wished  it,  whereupon  it  was  executed  and 
witnessed.    After  this  had  been  done,  and  the  will  was 
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completed,  the  deceased  wished  the  names  of  his  wife 
and  the  scrivener  inserted,  as  executors.  The  latter 
declined  the  appointment,  but  drew  at  the  top  of  the 
second  page  an  appointment  of  the  wife  as  executrix,  in 
these  words  :  '*  I,  John  McCrosson,  also  appoint  my  wife, 
Jane  McCrosson,  executor  to  this  my  last  will  and  testa- 
ment;" which  was  signed  by  decedent,  but  not  by  the 
witnesses.  All  this  occurred  while  the  witnesses  were 
«till  present. 

Decedent  had  requested  McNamara,  one  of  the  wit- 
nesses, to  see  the  scrivener,  and  ask  him  to  come  and 
draw  his  will,  stating,  at  the  same  time,  that  he  wished 
him,  McfTamara,  to  be  a  witness  to  it.  On  the  day  of  its 
execution,  nothing  further  was  said  to  him  about  sign- 
ing as  a  witness,  but  the  other  witness  was  then  re- 
quested by  the  testator  to  sign,  and  both  did  then  sign  as 
such,  in  his  presence. 

Fbajtcib  LABKm,  far  proponent. 
Mabtin  J.  Eeogh,  far  eantestant. 

The  Surrogate. — ^The  contestant,  Mrs.  Brady,  a 
daughter  of  the  deceased,  objects,  first,  that  the  will  was 
not  properly  executed,  inasmuch  as  McNamara  was  not, 
at  the  time  of  the  execution  of  the  alleged  will,  requested 
to  sign  it  as  a  subscribing  witness.  I  do  not  regard  the 
objection  as  of  any  force.  He  had  been  previously 
requested  by  the  testator  to  witness  his  will,  to  be  drawn ; 
he  was  present  at  the  time  it  was  prepared,  heard  it  read, 
heard  the  other  witness  requested  to  sign,  and  signed 
himself  in  the  presence  of  the  deceased.  This  I  think  a 
stronger  case  than  that  of  Coffin  v.  Coffin  (23  JV.  F.,  9). 

The  second  objection  is  that,  because    the   clause 
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appointing  the  wife  executrix  was  not  signed  by  the  wit- 
nesses, therefore  the  alleged  will  is  void  as  such.  Neither 
do  I  deem  this  objection  well  taken.  The  cases  cited  by 
the  contestant's  counsel,  to  wit.  Sisters  of  Charity  v, 
Kelly  (67  iT.  F.,  415) ;  McGuire  v.  Kerr  (2  Brad/.,  257) ; 
and  Heady' s  Will  (15  Abb.  If.  S.,  211) ;  as  well  as  Con- 
boy  V.  Jennings  (1  S,  C.  [T.  <6  a],  622),  cited  by  pro- 
ponent's counsel,  each  presents  a  state  of  facts  materially 
different  from  that  existing  in  this  case.  Here,  the 
will  was  understandingly  completed,  and  the  deceased 
assented  to  its  correctly  expressing  his  wishes,  before  it 
was  executed.  Then,  as  an  afterthought,  the  matter  of 
the  appointment  of  an  executor  arose.  If  the  appoint- 
ment of  the  executor  had  not  suggested  itself  to  the 
mind  of  the  deceased  until  a  week  or  a  month  had 
elapsed,  and  he  had  then  executed  such  an  unattested 
writing  as  this,  no  one,  I  think,  would  claim  that  thereby 
the  previously  duly  executed  will  was  rendered  void. 
If  this  be  so,  then  it  strikes  me  that,  if  done  within  a 
day,  or  an  hour,  or  any  shorter  period,  it  would  be 
equally  harmless  to  destroy  it. 

It  was  the  ancient  rule  that  no  paper  in  the  nature  of 
a  will  would  be  valid  as  such  unless  it  contained  the 
appointment  of  an  executor,  but  such  long  since  ceased 
to  be  the  law.  The  statute  makes  provision  for  the 
appointment  of  an  administrator  with  the  will  annexed, 
where  no  executor  is  named  in  the  will.  I  think  the 
will  properly  executed  as  such,  and  that  it  should  be 
admitted  to  probate. 

Decreed  accordingly. 

Vol.  v.— «8 
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Westchester  County.— Hon.  OWEN   T.  COFFIN,  Sttbro- 

GATE. — December,  1881. 

Campbell  v.  Purdy. 

In  the  matter  of  the  accoxinting  of  Samuel  M.  Pttedy 
and  Abraham  B.  Odell,  executor s^  etc.,  of  Charles 
Campbell,  deceased. 

One  entitled  to  a  remainder  after  a  life  estate  given  by  will  is  a  "  persoa 
interested  in  the  estate,^'  within  the  meaning  of  Code  Civ.  Pro.,  §  2736, 
permitting  such  a  person  to  apply  to  compel  an  executor  to  settle  his 
account. 

Where  a  will  directs  executors  to  sell  and  convey  testator's  real  and  per- 
sonal property  as  soon  after  his  death  as  they  shall  deem  best,  and  dis- 
pose of  the  proceeds,  the  Surrogate's  court  has  no  power  to  order  a  sale 
of  the  realty  in  compliance  with  such  direction,  but,  as  to  the  person- 
alty, it  is  the  execute !s'  duty  to  deeni  it  best  to  sell  as  soon  as  can  con- 
veniently be  done;  and  where  a  loss  occurs  in  consequence  of  their 
neglect  so  to  do,  they  are  chargeable  with  the  amount. 

An  attorney  who  is  executor  cannot  be  allowed  any  costs  in  actions  relating 
to  the  estate;  otherwise  as  to  disbursements  and  expenses. 

The  sum  of  $200  is  not  an  extravagant  expenditure  for  a  tombstone,  where 
decedent's  personal  estate  is  $26,000. 

This  was  a  judicial  settlement  of  the  account  of  ex- 
ecutors, initiated  by  petition  of  an  infant  interested  in 
the  estate. 

The  will  of  the  testator,  admitted  to  probate  in  Jan- 
uary, 1875,  in  substance  directed  the  executors  to  pay  his 
debts  and  funeral  expenses ;  also  to  sell  and  convey  all 
his  real  and  personal  property  as  soon  after  his  death  as 
they  should  deem  best,  and  out  of  the  proceeds  to  pay 
the  funeral  expenses,  debts  and  expenses  of  administra- 
tion.  The  balance  he  directed  them  to  divide  into  two 
equal  parts,  one  of  which  they  were  ordered  to  pay  to  his 
daughter  Hannah,  and  to  invest  the  other  in  the  purchase 
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of  real  estate,  to  be  held  in  trust  for  his  son  Benjamin  B. 
Campbell,  he  having  the  right  to  occupy  it  for  life  with 
remainder  to  his  children  ;  or  to  invest  it  on  bond  and 
mortgage,  at  his  option,  for  his  benefit  during  life, 
with  like  remainder.  Benjamin  had  a  wife  and  several 
children.  For  some  cause,  she  left  her  husband,  taking 
the  children  with  her ;  and  she  was  subsequently  ap- 
pointed their  general  guardian.  She,  as  guardian  for 
Charles  Campbell,  an  infant,  was  the  petitioner  in  the 
first  instance,  in  this  matter.  On  the  return  of  the  cita- 
tion, the  executors  filed  a  petition,  and  brought  in  all 
parties  in  interest. 

The  testator's  homestead,  consisting  of  about  five 
acres  of  land  with  dwelling,  remained  unsold,  the  reason 
alleged  being  the  depressed  value  of  real  estate.  The 
inventory  showed  personal  assets  to  the  value  of  about 
$24,000,  and  the  account  disclosed  a  net  increase, 
swelling  it  to  the  sum  of  about  $26,000.  A  part 
of  the  assets  was  a  bond  and  mortgage  on  real 
property,  on  which  $16,280  remained  due,  when 
the  mortgage  was  foreclosed;  and,  the  sale  not  producing 
the  amount  due,  the  executors  purchased  the  mortgaged 
premises,  and  still  held  them,  being  unable  to  dispose  of 
the  same  advantageously.  This  foreclosure  suit  was 
commenced  in  the  life- time  of  the  testator,  through  Mr. 
Purdy,  the  executor,  as  attorney,  and  proceeded  so  far 
as  to  the  adjustment  of  costs,  which  were  taxed  at  $422.73. 
After  his  death,  the  complaint  was  amended,  and  other 
proceedings  had  in  the  case,  in  which  Mr.  Purdy' s  costs 
were  taxed  at  $203.32,  which  sum  was  claimed  as  an  item 
of  credit  in  the  account.  Objections  were  filed  to  the 
account,  which  are  discussed  in  the  opinion ;  and  the 
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executors  contended  that  Charles  Campbell,  the  original 
petitioner,  through  his  guardian,  could  only  compel  the 
fiUng,  by  them,  of  an  intermediate  account ;  that  the 
account  was  so  filed  merely  for  the  purpose  of  disclosing 
the  acts  of  the  executors  and  trustees,  and  the  condition 
of  the  estate  or  fund  in  their  hands  ;  and  that  the  estate 
was  not  in  a  condition  for  a  final  accounting,  in  con- 
sequence of  their  inability  to  convert  the  real  estate,  with 
advantage,  into  money. 

Jambs  R  Martik,  for  the  exeeuUtn, 
Bates  &  Henrt,  for  obfeetor. 

The  Surrogate. — Assuming  that  the  executors  dxe 
such  testamentary  trustees  as  are  contemplated  by  title 
6  of  chapter  18  of  the  Code,  of  which  there  may  be 
serious  doubts,  the  will  in  this  case  makes  them  such 
trustees  only  of  the  share  of  Benjamin  B.  Campbell,  As 
to  Hannah's  share,  they  are  simply  executors,  clothed 
with  a  naked  power  of  sale  of  all  the  real  estate.  Hence, 
they  may  account  as  executors,  and  may  be  compelled  to 
do  so.  They  may  also  be  compelled  by  the  petitioner  to 
render  an  intermediate  account  as  trustees,  by  virtue  of 
section  2803,  the  petitioner  being  "a  person  interested  in 
the  estate  or  fund  "  of  which  his  father  is  beneficiary  for 
life.  Had  they  rendered  such  an  account  on  his  petition, 
no  decree  could  have  been  entered  thereon,  under  that  sec- 
tion,  the  account  being  filed  merely  for  the  information  of 
the  court  and  those  interested  in  the  fund. 

I  think  too,  that  the  petitioner  had  a  right  to  proceed 
under  section  2726,  as  *'  a  person  interested  in  the  estate 
or  fund."  He  is  entitled  to  a  share,  in  remainder,  of  his 
father's  share,  after  the  payment  of  funeral  expenses  and 
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debts.  He  is,  therefore,  interested  to  see  that  the  exec- 
utors have  not  expended  too  much  for  the  burial,  monu- 
ment, etc.,  and  ^Iso  to  see  that  they  have  not  paid  claims 
as  debts,  which  were  illegal  or  invalid.  Could  he  estab- 
lish that  they  had,  he  would,  in  so  far,  increase  the 
amount  of  the  fund  which  he  is  to  share,  at  his  father's 
deaths  with  the  other  children,  of  his  father. 

On  the  return  of  the  citation,  the  executors  properly 
proceeded,  nnder  section  2728,  for  a  judicial  settlement 
of  their  accounts.  Hence,  I  regard  the  matter  as  cor- 
rectly before  me,  for  the  purpose  of  settling  the  accounts 
so  far  as  the  executors  have  proceeded. 

The  executors  have  never  entered  upon  the  discharge 
of  their  duties,  as  trustees  of  the  share  of  Benjamin  B. 
Campbell,  for  the  reason  that  they  have  never  placed 
themselves  in  a  condition  to  do  so.  In  order  to  ascertain 
the  half  of  the  residue  of  the  estate,  over  which  they 
were  made  trustees,  the  real  estate  had  to  be  sold.  This, 
for  reasons  which  have  been  given,  has  not  been  done. 
It  is  immaterial  to  inquire  into  the  sufficiency  of  these 
reasons,  as  this  court  has  no  power  to  order  a  sale  of  any 
real  estate  owned  by  the  testator  at  his  death.  Here,  at 
this  time,  only  their  accounts  as  executors  are  to  be 
scrutinized.  Before  proceeding  to  do  so,  it  may  be 
proper  to  remark  that  the  executors  ai'e  directed,  by  the 
will,  to  convert  the  whole  estate,  real  and  personal,  into 
money,  as  soon  after  the  death  of  the  testator  as  they 
should  deem  best.  This  was -clothing  them  with  a  dis- 
cretion as  to  the  time  of  sale,  which,  in  so  far  as  the 
realty  is  concerned,  a  competent  forum  will  see  is  prop- 
erly exercised.  As  to  the  personal  property,  inventoried 
at  $525.25,  this  court  has  jurisdiction  to  determine  what, 
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if  any,  liability  attaches  to  the  executors  by  reason  of 
any  neglect  of  duty  in  relation  thereto.  This  shoulrl 
have  been  sold  at  once  by  the  exeoutoi:s,  and  converfed 
into  money.  The  will  directed  such  conversion,  and  the 
executors  should  have  "  deemed  it  best "  to  effect  it  as 
soon  as  it  could  have  been  conveniently  done.  The  pro- 
ceeds would  have  entered  into  the  bulk  of  the  estate,  for 
the  purposes  of  the  will.  Instead  of  doing  this,  they 
suffered  a  portion  to  be  consumed  by  those  not  entitled 
to  it,  and  another  portion  to  be  removed  and  used  by 
the  wife  of  Benjamin  B.  Campbell,  who  separated  from 
her  husband,  taking  her  children  with  her.  She  had  no 
right  in,  or  title  to,  these  goods  individually,  or  as 
guardian  of  her  minor  children.  The  executors  will  per- 
ceive that,  when  they  eventually  account  to  these  chil- 
dren for  the  principal  of  the  trust  fund,  the  latter  can 
compel  them  to  account  for  at  least  one-half  the  value  of 
these  goods.  The  fact  that  this  proceeding  was  instituted 
by  one  of  these  minor  children  can  make  no  difference. 
His  general  guardian  cannot  bind  him  as  to  propertj- 
of  which  she,  as  such,  had  no  legal  possession  or  con 
t.rol.  The  executors  are  not  entitled  to  credit  for  the 
goods  inventoried  at  $625.25. 

The  interest,  taxes,  insurance  premiums  and  repairs 
belonged  to  the  executors  to  pay.  Benjamin  B.  Camp- 
bell was  not  made,  by  the  will,  a  life  tenant  of  any  real 
estate  of  which  the  testator  died  seized,  and  it  was  the 
duty  of  the  executors  to  properly  care  for  and  protect  it, 
until  thev  could  effect  a  sale. 

The  item  of  $203.32  for  costs  and  services  of  Mr. 
Purdy,  one  of  the  executors,  must,  in  so  far  as  the  costs 
only  are  concerned,  be  disallowed.     It  is  well  settled 
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that  aa  attorney,  who  is  executor,  cannot  be  allowed  out 
of  the  estate  any  costs,  in  actions  relating  to  the  estate. 
He  may,  however,  be  allowed  any  expenses  or  disburse- 
ments he  may  have  incurred  or  made  in  such  actions 
(Collier  v.  Munn,  41  JV.  F.,  143).  There  is  no  proof  be- 
fore me,  showing  what  was  the  amount  of  those  paid  by 
him  in  that  action.  I  have,  however,  examined  the 
taxed  bill  of  costs  on  file  in  the  clerk's  office,  and  find 
them  to  be  $57.82.  If  that  is  conceded  to  be  correct,  he 
will  be  allowed .  that  sum  ;  otherwise,  I  am  disposed  to 
permit  the  executors  to  introduce  evidence  on  the  sub- 
ject. It  may  be  proper  to  remark  that,  if  the  premises 
had  sold  for  a  sum  sufficient  to  cover  the  amount  d\ie 
and  the  costs,  the  executor  would  have  been  entitled  to 
receive  the  whole  of  his  costs  out  of  the  proceeds.  Pos- 
sibly, in  case  of  a  sale  by  the  executors,  hereafter,  for 
enough  to  cover  the  whole  amount  of  the  judgment, 
including  costs  and  interest,  Mr.  Purdy  may  be  entitled 
to  the  whole  amount,  but  at  present  he  cannot  be  per- 
mitted to  do  so. 

In  view  of  the  magnitude  of  the  estate,  I  do  not 
regard  the  item  of  $200,  for  a  tombstone,  as  extrava- 
gant. 

Undoubtedly,  the  executor's  duty  was  and  is  to  con- 
vert into  money  the  real  and  personal  estate  with  all 
possible  dispatch,  and  to  pay  and  invest  the  proceeds  as 
directed  by  the  will,  having,  however,  a  due  regard  to 
the  interests  of  the  estate.  If  they  could  not  sell  the 
real  property  except  at  a  great  sacrifice,  they  had  a  right 
and  it  was  their  manifest  duty  to  forbear  a  sale,  provided 
there  was  a  probability  of  its  rising  in  value  within  a 
reasonable  period.    At  the  same  time,  it  must  not  be 
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forgotten  that  the  beneficiaries  cannot  have  their  just 
rights  indefinitely  postponed  by  any  considerations.  A 
sale  at  a  great  sacrifice  might  be  more  beneficial  to  them, 
than  an  enhanced  price  after  years  of  waiting  and  want. 
The  executors  state  that  they  now  deem  the.  time  propi- 
tious, and  design  soon  to  effect  such  sales.  When  that 
is  done,  there  will,  as  already  suggested,  be  an  opportu- 
nity for  a  more  complete  adjustment  oT  the  affairs  of  the 
estate.  In  the  meantime,  a  decree  should  be  entered 
adjusting  the  account,  in  compliance  with  the  views 
herein  expressed.  Costs  of  the  accounting  are  awarded 
to  the  executors,  and  a  proper  allowance  will  be  made  to 
the  contestant,  to  be  paid  out  of  the  fand. 
Decreed  accordingly. 


-•-•i 


Westchkstbb  County.— Hon.  OWEN  T.   COFFIN,  Subro- 
gate.— December,  1881. 

Duncan  o.  Guest. 

In  the  matter  of  the  estate  of  Elsie  A.  Heelas,  de- 
ceased. 

The  creditors  of  a  distributee  are  not  proper  parties  to  an  accounting  of  the 
administrator  before  the  Surrogate,  and  cannot  contest  the  validity  of 
the  assignment  of  such  distributee's  share. 

G.,  as  next  of  kin  of  the  intestate,  was  entitled  to  a  distributive  share  of  the 
estate,  which  he  assigned  to  his  wife.  His  creditors  attached,  in  the 
hands  of  the  administrator,  the  share  so  assigned,  claiming  that  the 
assignment  was  frauduh^nt  and  void.  Upon  the  accounting  of  the  ad- 
ministrator, the  creditors  sought  to  intervene  and  to  prevent  the  pay- 
ment of  the  share  to  the  wife  until  the  validity  of  the  assigument  to 
her  could  be  settled.  Held,  that  the  creditors  had  no  standing  in  the 
Surrogate's  court,  and  that  the  share  must  be  paid  to  the  wife  as  as- 
signee. 

Sections  2743  and  3745  of  the  Code  of  Civil  Procedure,— <;on8trued. 
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Motion  to  amend  a  decree  rendered  on  the  judicial 
settlement  of  administrator's  account. 

The  decedent  died  intestate  in  1878,  leavings  among 
other  next  of  kin,  entitled  to  the  personal  estate,  Isaac 
B.  Guest.  In  1880,  he  duly  assigned  his  distributive 
share  to  Charlotte  W.  Guest,  his  wife.  He  was  then 
owing  some  debts,  which  his  creditors,  David  Duncan 
and  others,  sought  to  recover  by  attaching,  in  the  hands 
of  the  administrators,  the  share  so  assigned,  claiming 
that  the  assignment  was  fraudulent  and  void.  Mrs. 
Guest,  as  assignee,  was  a  party  to  this  proceeding,  the 
object  of  which  was  to  settle  judicially  the  account  of 
the  administrator.  These  creditors  of  Mr.  Guest  were 
not  parties,  but  they  sought  to  intervene  and  prevent 
the  payment  of  this  share  until  the  validity  of  the  assign- 
ment could  be  settled  in  a  proper  forum.  A  decree  having 
been  rendered,  authorizing  the  administrator,  iimong 
other  things,  to  retain  this  fund  until  the  further  order 
of  the  court,  a  motion  was  now  made  so  to  amend  t^e 
decree  as  that  it  should  direct  the  payment  of  the  fund 
to  Mrs.  Guest. 

M.  J.  Keooh,  for  adminigtrator, 
8.  V.  R.  CoopBB,  for  Mrs.  Quest, 
Tbbadwell  Clbyeland,  for  creditors. 

The  Subrogate. — An  opportunity  is  now  offered  for 
the  proper  consideration  of  the  point  discussed,  which 
was  not  presented  when  the  decree  complained  of  was 
made. 

I  think  it  quite  clear  that  the  creditors  of  a  distrib- 
utee are  not  proper  parties  before  me  on  an  accounting. 
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Only  creditors  of  the  decedent,  or  those  claimiug  to  be 
such,  can  appear  or  be  heard.  Section  2743  of  the  Code 
enumerates  the  classes  of  persons  among  whom  can  be 
decreed  the  distribution  of  the  funds  of  the  estate,  and 
creditors  of  a  distributee  are  not  named  among  them. 
Section  2745  declares  in  what  cases  the  decree  must 
direct  a  sum  sufficient  to  meet  a  claim  against  the  dece- 
dent to  be  retained  by  the  executor  or  administrator. 

As  the  statute  now  authorizes  the  court  to  decree 
payment  to  an  assignee  of  a  legatee,  next  of  kin,  etc.,  if 
the  assignor  were  to  appear  on  such  an  accounting,  and 
dispute  the  validity  of  the  assignment,  doubtless  it 
would  be  the  duty  of  the  court  to  hear  and  determine 
the  controversy,  in  order  to  decree  payment  to  the  per- 
son entitled  thereto,  but  a  mere  creditor  has  no  such 
right.  The  application  to  amend  the  decree  in  the  man- 
ner sought  must  be  granted. 

Ordered  accordingly. 


I  ^  •  ^  I 


Westchkstbr  County.— Hon.   OWEN  T.   COFFIN,  Subbo- 

GATS. — January,  1882. 

Spencer  v.  See. 

In  the  matter  of  the  accounting  of  James  S.  See,  and 
others^  executors^  etc.,  qf  John  Mildebebgeb,  de- 
ceased. 

Tho  claim  of  a  legatee  under  a  bequest  upon  a  contingency,  or  where  there 
is  a  possibility  coupled  with  an  interest,  is  assignable  in  equity;  other- 
wise as  to  a  bequest  upon  a  condition  precedent,  before  performance. 

M.  died  in  1871.  leaving  both  real  and  personal  estate,  three  grandsons.  A., 


I 
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B.  and  C,  his  only  desceDdanta,  and  a  will  whereby,  after  certain  be- 
quests, he  ordered  his  executors  to  invest  the  residue  of  his  realty  and 
personally  on  bond  and  mortgage,  the  interest  to  accumulate  until  the 
times  afterwards  mentioned.  He  then  devised  and  bequeathed  to  A. 
one-third,  and  to  C.  one-third  of  his  realty  and  personalty,  to  be  paid 
to  them,  respectively,  at  marriage.  The  remaining  one-third  he  devised 
and  bequeathed  to  A.,  at  his  marriage,  in  trust  to  pay  tho  interest 
thereof  semi-annually  to  B.,  ''upon  the  express  condition"  that  the 
latter  renounce  the  Roman  Catholic  priesthood,  payjneni  of  interest  to 
commence  at  the  time  of  renunciation;  and,  upon  condition  thatB. 
should  marry,  he  devised  and  bequeathed  such  third,  with  accumula- 
tions, to  B.,  absolutely.  Should  B.  die  before  marriage,  his  share  was 
given  to  A.,  at  marriage.  M.'s  will  empowered,  but  did  not  order,  his 
executors  to  sell  and  convey  any  and  all  of  his  realty.  C.  married*  in 
1879,  and  received  his  third.  On  September  2,  1881,  A.  mamed;  on 
September  15,  B.  released  and  assigned,  under  seal,  to  A.,  ail  his  rights 
under  thp  will,  and  A.  received  from  the  executors  $28,000,  on  account 
of  the  two  shares;  on  September  26,  A.  died,  leaving  a  will.  A  con- 
test arising  between  the  executors  of  M.  and  of  A.,  on  the  formers'  ac- 
counting, as  to  the  ownership  of  B.'s  third, — Held, 

1.  That,  the  scheme  of  the  testator,  M.,  requiring  a  conversion,  the  will 

must  be  deemed  to  treat  of  personalty  only. 

2.  That  the  bequest  of  B.'s  third  was  not  upon  a  coTUingency,  but  upone^n- 

diUon*  precedent,  neither  of  which  had  been  performed;  that,  therefore, 
the  legacy  did  not  vest  in  interest,  and  nothing  passed  by  B.'s  assign- 
ment to  A. 

S.  That  A.  had  a  possibility  coupled  with  an  interest  in  B.'s  third,  ancf, 
should  B.  never  renounce  or  marry,  h'is  third  would  pass  to  the  repre- 
sentatives of  A. 

4.  That  the  fund  of  which  A.  was  made  trustee  passed  into  the  hands  of 
his  executors. 

Whether  the  Surrogate's  court  has  power  to  appoint  a  trustee  of  a  fund  in 
such  a  plight,  qucvre. 


John  Mildebergeb  died  in  the  year  1871,  leaving  a 
will.  His  only  descendants  were  three  grandsons,  Sey- 
mour H.  Spencer,  Selden  M.  Spencer  and  William  B. 
Kenyon.  He  died  seized  and  possessed  of  both  real  and 
personal  estate.  After  bequeathing  certain  legacies,  the 
will  proceeded  as  f oUows  : 

^^  SixtJt.  After  my  death,  I  hereby  order  and  direct 
my  executors  hereinafter  named  to  invest  all  the  rest. 


J 
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residue  and  remainder  of  my  real  and  personal  propei'ty 
in  bonds  and  mortgages  in  the  county  of  Westchester,  on 
property  worth  double  the  amount,  with  interest  at  seven 
percent.,  payable  half  yearly,  farms  being  preferred,  said 
interest  to  accumulate  until  such  times  as  are  hereinafter 
named. 

'*  Seoenth.  I  give,  devise  and  bequeath  to  my  grandson 
Selden  M.  Spencer  one-third  of  all  my  real  and  personal 
estate  not  hereinbefore  disposed  of,  to  be  paid  to  him  at 
the  time  of  his  marriage. 

'^Eighth,  I  give,  devise  and  bequeath  unto  my  said 
grandson,  Selden  M.  Spencer,  at  the  time  of  his  marriage, 
one  other  third  of  my  real  and  personal  estate  not  herein- 
before disposed  of,  in  trust  to  pay  the  interest  thereof 
semi-annually  to  my  grandson,  Seymour  H.  Spencer, 
upon  the  express  condition  that  the  said  Seymour  H. 
Spencer  shall  renounce  the  Roman  Catholic  priesthood, 
said  payment  of  interest  to  commence  at  the  time  of 
such  renunciation  ;  and,  upon  the  further  condition  that 
the  said  Seymour  H.  Spencer  shall  marry,  1  give,  devise 
and  bequeath  the  said  money  held  in  trust,  together  with 
the  accumulated  interest  thereon,  to  my  said  grandson 
Seymour  H.  Spencer. 

^^  Ninth.  I  give,  devise  and  bequeath  the  one  other 
remaining  third  of  all  my  real  and  personal  property  not 
hereinbefore  disposed  of  to  my  other  grandson,  William 
E.  Kenyon,  at  the  time  of  his  marriage. 

''  TerUh.  In  case  of  the  death  of  the  said  Seymour  H. 
Spencer  before  marriage,  I  give,  devise  and  bequeath  his 
said  share  to  my  grandson  Selden  M.  Spencer,  at  the 
time  of  his  marriage. 

' '  Fourteenth.  I  do  hereby  authorize  and  empower  my 
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executors  hereinafter  named  to  sell  all  or  any  of  ray  real 
estate,  and  to  give  good  and  sufficient  deeds  therefor." 

W.  E.  Kenyon  married  in  1879,  and  shortly  thereafter 
received  his  one-third.     On  September  2,  1881,  Selden 
M.  Spencer  was  married.     On  the  15th  of  the    same 
month,  after  said  marriage,   Seymour,  by  deed  under 
seal,  duly  released  and  assigned  all  his  rights  under  the 
will  to  Selden,  and  on  the  same  day  the  executors  paid 
to  Selden  $28,000,  on  account  of  the  two  shares.     After- 
wards,  and  on  the  26th  of  the  same  month,  Selden  died, 
leaving  a  will  which  was  duly  admitted  to  probate,  the 
executors  of  which  now  claimed  that  they  were  entitled 
to  receive,  from  the  executors  of  John  Mildeberger' s  will, 
the  one- third  referred  to  in  the  eighth  clause  of  the  will,  as 
well  by  virtue  of  that  will  as  of  Seymour's  assignment ; 
that  the  true  intent,  as  gathered  from  the  will,  was  that, 
upon  Selden's  marriage,  the  one-third  mentioned  in  the 
eighth  and  tenth  clauses  should  vest  in  him,  subject  to 
being  divested  by  Seymour's  renunciation  of  the  priest- 
hood, and  marriage  ;  that  the  title  thereto  did  so  vest  in 
Selden  as  a  vested  remainder,  and  was  so  vested  at  the 
time  of  the  assignment  by  Seymour,  "descendible,  de- 
visable and  alienable";  that  the  assignment  by  Seymour 
freed   the  estate,  already  vested  in  Selden,  from  Sey- 
mour's contingent  estate,  and  it  thereupon  became  a  full 
estate  in  Selden. 

On  behalf  of  the  executors  of  Mildeberger,  it  was 
claimed,  among  other  things,  that  Seymour  had  no 
assignable  interest,  and  that  the  fund  must  remain  in  the 
hands  of  a  trustee  to  be  appointed  by  the  court,  to  await 
the  performance  of  the  conditions  by  Seymour. 

On  the  part  of  Seymour,  it  was  insisted  that,  as  it 
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was  personal  estate,  if  it  should  be  determined  that 
nothing  passed  by  the  assignment,  the  executors  of  Sel- 
den  were  entitled  to  the  fund. 


L.  T.  Yale,  for  exeeutari. 

Alexander  A  Gbjbss,  far  esDeetUars  ^  8,  M.  Bpeneer, 

Daniel  Whitford,  for  8.  H,  Spencer. 

The  Surrogate. — The  first  question  to  be  considered 
is  whether  the  funds  of  the  estate  are  t6  be  treated  as 
real  or  personal  property.  Counsel  for  one  party  bases 
his  argument  partially  upon  the  idea  that  they  are  to  be 
regarded  as  land,  while  the  other  counsel  proceeds  upon 
the  theory  that  they  are  wholly  personal,  the  fact  being 
that  they  consist  partly  of  personal  property  belonging 
to  the  testator  at  the  time  of  his  death,  and  partly  of  the 
proceeds  of  real  estate  sold  by  his  executors  under  the 
authority  contained  in  the  will.  What  portion  was 
purely  personal,  and  what  proceeds  of  sales  of  realty, 
does  not  appear.  The  question — to  which  they  are  to  be 
regarded  as  belonging,  and  whether  wholly  to  one,  is  not 
discussed  by  the  learned  counsel;  but  it  seems  to  me  to 
be  essential  first  to  determine  that  point,  in  order  to  a 
correct  disposal  of  some  questions  arising  in  the  case. 
It  is  true,  then,  that  the  testator  does  not,  in  terms,  order 
a  sale  of  his  real  estate,  but  does  clothe  the  executora 
with  authority  to  sell.  But,  as  they  cannot  execute  the 
provisions  of  the  will  as  to  the  residue  of  his  estate, 
without  effecting  a  sale  of  the  real  estate,  and  as  the 
scheme  of  the  will  requires  such  sale,  it  was  obviously 
the  intention  of  the  testator  to  blend  both  real  and 
peraonal  into  a  money  fund,  to  be  invested  by  the  exec- 
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utors  as  directed.  Sir  John  Leach,  V.  C,  in  Smith  o. 
Claxton  (4  Mddd.,  484),  cited  in  Marsh  v.  Wheeler 
(2  JBdw.  Ch.j  159),  says  that  *'a  devisor  may  give  to  his 
devisee  either  land  or  the  price  of  land  at  his  pleasure ; 
and  the  devisee  must  receive  it  in  the  quality  in  which  it 
is  given,  and  cannot  intercept  the  purpose  of  the  devisor. 
If  it  be  the  purpose  to  give  land  to  the  devisee,  the  land 
will  descend  to  his  heir  ;  and  if  it  be  the  purpose  of  the 
devisor  to  give  the  price  of  land  to  the  devisee,  it  will, 
like  other  money,  be  part  of  his  personal  estate."  (See 
Dodge  V.  Pond,  23  N.  F.,  69).  *  Hence,  as  to  any  ques- 
tion  hei'e  involved,  the  will  must  be  regarded  as  treating 
of  mere  personal  estate.  In  so  far,  however,  as  the  effect 
of  the  assignment  by  Seymour  is  concerned,  it  can  make 
no  material  difference,  as  the  rules  applicable  to  the 
validity  and  effect  of  it  are  substantially  the  same, 
whether  it  be  real  or  personal. 

The  bequest  to  Seymour  is  based  upon  two  condi- 
tions, neither  of  which  has  been  performed.  During  the 
lifetime  of  his  brother  Selden,  and  after  his  marriage,  he 
assigned  to  him  by  deed,  under  seal,  all  his  interests 
under  the  will.  The  chief  question  for  consideration,  in 
that  regard,  is — had  he  any  interest  which  was  assign- 
able?  It  has  been  long  since  settled  that  contingent 
interests,  both  in  real  and  personal  estate,  are  transmis- 
sible, like  vested  interests,  and  that  a  possibility  coupled 
with  an  interest  is  assignable  in  equity  (Jones  v.  Roe, 
3  Term  i?.,  88;  Jackson  v.  Varick,  7  Cow.y  247;  Wins- 
low  V.  Goodwin,  7  Metc,^  363 ;  and  many  more  recent 
authorities).  But  the  will  does  not  create  an  interest 
depending  upon  a  mere  contingency  \  it  attaches  a  con- 
dition precedent  to  the  gift.     A  contingency  is  some 
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specified  time,  thing  or  event,  in  the  future,  which  mayor 
may  not  occur.  A  condition  precedent  implies  an  exist- 
ing fact,  or  state  of  facts,  which  must  be  so  changed  as 
to  bring  it  into  a  condition  desired.  It  is  also  a  general 
rule  that,  if  an  estate  be  given  on  a  condition,  for  the 
performance  of  which  no  time  is  limited,  the  devisee  has 
his  life  for  performance  (2  Jarm.  on  Wills.  5  Am.  ed., 
510,  n.) ;  but  of  course,  that  is  a  right  personal  to  him- 
self. Mr.  Jacobs  {Law  Dict.^  tit.  "Condition"),  says 
that  "conditions  precedent  are  such  as  must  be  punctu- 
ally performed,  befoi^e  the  estate  can  vest."  In  Loder  ??. 
Hatfield  (71  JV.  F.,  98),  it  is  declared  to  be  a  general  rule 
that  a  postponement  of  the  time  of  payment,  even,  will  not 
of  itself  make  a  legacy  contingent,  unless  it  be  upon  an 
event  of  such  a  nature  that  it  is  to  be  presumed  that  the 
testator  meant  to  make  no  gift  unless  that  event  hap- 
pened. Jarman  on  Wills  (vol.  2,  429)  also  lays  down 
the  rule  that  a  legacy  does  not  vest  where  a  condition  is 
to  be  performed  by  the  legatee. 

If  a  man  release  all  hid  right  in  land,  this  extends  to 
all  his  present  right,  though  he  has  a  present  right  only 
to  a  reversion  or  remainder,  after  an  estate  for  life  or 
years  in  esse;  also  though  he  has  only  a  possibility  upon 
a  condition  broken,  or  a  contingency.  There  ig  a  distinc- 
tion between  possibilities  which  are  releasable  and  those 
which  are  not.  When  there  is  an  existing  rigid  in  one, 
which  cannot  be  defeated  by  the  volition  or  action  of 
another,  to  a  future  estate  upon  a  contingency,  there  is 
something  upon  which  a  release  might  operate  (Miller  v, 
Emans,  19  N.  F.,  384).  But  where  the  only  existing 
right  is  to  fulfill  or  not  to  fulfill  the  condition,  nothing 
passes  by  assignment,  because  it  is  not  a  material  right. 
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but  is  purely  personal.  Here,  where  there  is  a  condi- 
tion precedent  and  a  possibility  of  i)erfonnance,  no  inter- 
est arises  until  compliance  with  the  condition,  which  was 
a  condition  precedent  to  the  legacy's  vesting  (Caw  v. 
Robertson,  5  iV.  F.,  134).  There  is  no  present  capacity 
in  Seymour  to  take,  and  therefore  the  legacy  is  not  vested 
in  interest.  It  would  be  absurd  to  say  that,  disregarding 
the  assignment,  he  has  an  interest  which  is  transmissible 
to  his  personal  representatives ;  but,  should  he  never 
renounce  nor  marry,  the  fund  Id  question,  at  his  death, 
would  pass  to  the  personal  representatives  of  Selden,  as 
to  whom  there  was  such  a  possibility  coupled  with  an 
interest  as  to  render  it  assignable  by  him  in  equity. 

It  is  very  plain  that  the  testator  intended  to  make  no 
gift  whatever,  unless  the  first  condition,  which  is  affirma- 
tive and  precedent,  was  complied  with.  While, 
therefore,  I  am  satisfied  that  nothing  passed  by  the  as- 
signment,  still  I  think  it  may  operate  as  an  estoppel 
against  Seymour,  in  the  hands  of  Selden' s  executors. 

I  am  further  of  opinion  that  the  fnnd  of  which 
Selden  was  made  trustee,  being  personal  assets,  passes 
into  the  hands  of  his  executors.  It  is,  therefore,  un- 
necessary to  discuss  the  question  whether  this  court  has 
ix>wer  to  appoint  a  trustee  in  such  a  case,  although  I  am 
free  to  say  I  think  it  has  not. 

Decreed  accordingly. 

Vol.  v.— 29 
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Westchester  County.— Hon.   OWEN  T.   COFFIN,  Surbo- 

GATB. — January,  1882. 

Meeker  v.  Crawford.* 

In  the  matter  of  the  judicial  settlement  of  the  accouTit 
of  Samuel  M.  Meeker,  and  three  others^  as  trtistees 
under  the  will  of  William  Laytin,  deceased. 

The  provisions  of  Lam%  1850,  ch.  272»  and  Ldroi  1866,  ch.  115  (each  ex- 
pressly amending  2  1?.  5.,  94,  §  66f),  affected  only  cases  of  express 
trusts,  and  possibly  powers  in  trust,  authorized  by  statute,  and  had 

*  In  Tyler  «.  Hart  (Westchester  county,  Hon.  Owen  T.  Coffin,  Sur- 
rogate, January,  1882),  it  appeared  that  the  will  of  John  Hart  directed  his 
executors  to  sell  and  convc}'  his  real  estate,  and,  with  his  personal  estate, 
to  make  a  division  into  four  equal  parts;  to  pay  one  of  said  fourth  parts  to 
each  of  three  children;  and  to  invest  one-fourth  part  on  bond  and  mortgage, 
and  pay  the  income  thereof,  for  life,  to  his  child  Abigail  J.  Hart,  remainder 
over.  The  executors  had  an  accounting  in  1863,  when  they  were  allowed 
full  commissions  on  the  whole  fund  of  $53,747.30,  amounting  to  $712.44. 
They  also  rendered  a  supplemental  account  in  1860,  when  they  were  allowed 
$45.75,  commissions  on  the  funds  which  came  into  their  hands  since  the 
last  account  in  r?.  The  decree  directed  the  executors  to  invest  the  fund. 
The  executor  Tyler  then  took  charge  of  the  fund  of  wjf  ich  Abigail  was  en- 
litled  to  the  interest,  and  invested  it  as  directed  by  the  will,  the  other  exec- 
utor, Gedney  Hart,  having  nothing  to  do  with  it.  Tyler  died  in  1881, 
leaving  a  will,  of  which  William  U.  Tyler  and  Elias  J.  Hunt  were  exec- 
utors. The  latter,  on  accounting  to  Gedney  Hart,  the  surviving  executor 
of  Hart,  for  the  funds  in  Tyler's  hands>  claimed  that  they  were  entitled  to 
full  commissions  on  behalf  of  Tyler  as  trustee  of  the  fund. 

The  SuRiioGATE. — This  case  is  clearly  covered  by  the  opinion  in  that  of 
Meeker  p.  Crawford  (supra),  and  the  commissions  as  claimed  are  disallowed. 
The  executors  of  Tyler,  however,  are  allowed  commissions  at  the  rate  of 
one  per  cent.,  on  all  amounts  of  income  received  and  paid  out,  and  the  half 
of  that  sum  on  such  as  has  been  received  and  is  now  handed  over  to  his 
survivor. 


In  YouNo  V.  Young  (decided  at  the  same  date,  and  by  the  same  Surro- 
gate, as  Tyler  v.  Hart),  it  appeared  that  the  testator,  after  directinjf  the 

t  Expressly  repealed  by  L,  1880,  ch.  245. 
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no  beariDg  upon  the  question  of  commissions  where  the  offices  of  exec- 
utors and  so-called  testamentaxy  trustees  are  inseparably  united  in  the 
same  {xsrsons;  and  where  such  is  the  case,  only  single  commissions  can 
be  allowed. 

An  executor,  clothed  with  a  power  in  trust,  who  has  already  had  or  is 
entitled  to  full  commissions  on  $10,000  or  over,  cannot  have  full 
commissions,  but  can  be  allowed  only  one  per  cent,  on  annual  income 
received  and  paid  over;  except,  it  seems,  in  the  single  instance  where, 
on  an  accounting,  annual  rests  are  made  for  the  purpose  of  compelling 
him  to  pay  interest  upon  periodical  balances  which  he  should  have  in- 
vested. 

When  an  executor,  who  is  directed  by  the  will  to  hold  a  fund  in  trust,  ren- 
ders his  account  as  executor  and  retains  such  fund,  he  can  have  full 
commissions  then,  and  will  be  entitled  to  only  one  per  cent,  on  the 
income  thereafter  received  and  paid  over,  where  he  has  already  had 
commissions  on  $10,000  or  over. 

Jt  seems,  that  double  commissions  are  not  allowable  ^n  the  transfct  r^f  an 
estate  from  one  executor  or  trustee  to  another,  unless  such  otDcr  is 
directed  by  the  will  to  take  and  hold  it  upon  a  separate  and  distinct 
trust;  and  the  mere  closing  up,  by  executors,  of  their  duties  as  such, 
and  retaining  the  fund  for  beneficiaries  under  the  will,  does  not  effect 
such  transfer. 

The  testator,  by  his  will,  gave  his  realty  and  personalty,  amounting  te  over 
$1,400,000,  to  his  four  executors  in  trust,  to  pay  debt^,  etc.,  and  divide 
the  residue  into  five  shares,  the  income  of  which  they  were  to  receive 
and  apply  to  the  use  of  his  five  children,  respectively,  during  life,  and, 
after  the  death  of  any  child,  to  distribute  the  princii^nl  of  his  share 

payment  of  his  funeral  expenses,  debts  and  legacies,  gave  the  residue  of  his 
real  and  personal  estate  to  his  executors  and  the  survivor  of  them,  tTieir 
successors,  heirs  and  assigns,  as  joint  tenants,  upon  trust  to  rent,  manage, 
sell  and  invest  the  same,  and  to  pay  the  income,  in  certain  proportions,  to 
certain  beneficiaries  for  lives  or  terms  of  years,  with  remainder  over.  The 
inventory  filed  disclosed  personal  assets  of  the  value  of  $1,457,641.  In 
1875,  the  executora  rendered  an  account,  and  were  then  allowed  commis- 
sions amounting  to  upwards  of  $16,000.  By  the  account  now  rendered,  it 
appeared  that  the  amount  of  income  received  and  paid  over,  during  the 
year  1881,  was  $162,000.  On  this  amount,  they  claimed  full  commissions 
as  trustees. 

The  Surrogate.— The  cases  of  Stagg  v.  Jackson  (1  N.  F.,  206);  Hdl  v. 
Hall  (78  N.  F.,  ^BS):  and  Hood  v.  Hood  (85  N.  F.  561),  all  are  in  point  to  show 
that  the  accounting  parties  are  executors  only.  The  decision  in  Meeker  v. 
Crawford  {supra),  furnishes  the  reasons  why  I  must  refuse  to  grant  any 
greater  commissions  than  one  per  cent,  upon  the  fund. 

See  Matter  of  Roosevelt,  post 
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among  the  grandcbildren.  Tiic  will  also  gave  the  executors  power  to 
sell  real  estate,  but  provided  that  no  securities  should  be  sold.  Id 
1877,  the  executors  accounted,  and  were,  by  the  decree,  allowed  half 
commissions,  amounting  to  over  $20,000,  for  receiving,  and  directed  to 
retain  and  keep  invested  the  balance  of  the  estate,  pursuant  to  the  will. 
They  thereafter  paid  over  income  quarterly,  deducting  therefrom  one 
per  cent,  for  each  of  three  executors.  On  the  death  of  one  child,  an 
accounting  was  had,  with  a  view  to  the  distribution  of  the  principal  of 
her  share;  the  executors  having  sold  securities  held  by  them,  for  that 
purpose.  They  claimed  half  commissions  also  as  trustees  on  the  en- 
tire capital  which  came  into  their  hands  as  trustees,  and  half  commis- 
sions on  the  fifth  about  to  be  distributed.  Various  objections  were  filed 
to  the  account.     Held, 

1.  That  the  functions  of  the  executors,  as  such  and  as  trustees,  were  insep- 

arable, and  they  could  not  have  full  commissions  in  both  capacities. 

2.  That,  as  the  will  did  not  give  the  income  of  any  specific  sum  to  any 

child,  but  the  amounts  to  produce  the  income  were  uncertain,  commis- 
sions on  income  paid  over  were  deductible  therefrom,  and  not  a  charge 
on  the  estate  at  large. 

3.  That  the  executors,  iu  retaining  their  commissions  on  income,  did  not 

violate  the  rule  forbidding  appropriation  of  funds  without  allowance 
by  th&  Surrogate, — ^their  account  having  been  settled  on  a  previous 
accounting;  but  that  they  had  no  right  to  take  half  commissions  at 
once,  on  first  receiving  the  funds  of  the  estate. 

4.  That,  in  view  of  the  amount  and  character  of  the  estate,  the  employment 

of  a  clerk  by  the  executors,  at  $600  aunual  salary,  was  proper,  and  his 
compensation  a  reasonable  disbursement. 
6.  That,  notwithstanding  the  prohibition  to  sell  securities,  such  a  sale  was 
intended  und  justifiable,  being  necessary  to  a  distribution  of  the  share 
of  the  deceased  child. 


The  act  of  1860  (ch.  115),  was  the  only  law  authorizing  Surrogates  to  allow 
commissions  to  testamentary  trustees.  It  seems,  that  by  its  repeal  in 
1880,  the  subject  of  such  commissions  was  left  wholly  unprovided  for, 
except  (under  Code  Civ.  Pro.,  §§  2796,  2811),  in  a  case  where  the  per- 
sonal estate  exceeds  4^100,000. 

The  decedent,  by  his  will,  devised  and  bequeathed 
his  entire  estate,  real  and  personal,  to  his  executors  in 
trusty  to  pay  debts  and  certain  legacies ;  to  Ijuild  a  fam- 
ily vault ;  and  to  divide  the  residue  into  five  equal 
shares,  and  receive  the  rents,  income  and  profits  of  each 
share,  and  apply  them  to  the  use  of  his  five  children^ 
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severally,  for  life,  and  at  the  death  of  eacli  life  beneficiary, 
to  pay  and  distribute  the  principal  of  that  share  to  and 
among  grandchildren  of  the  testator  equally,  etc.  The 
executors  were  also  clothed  with  power  to  sell  the  real 
estate. 

In  1877,  the  executors  rendered  an  account  before  the 
Surrogate,  and  a  decree  was  entered  fixing  one-half 
their  commissions,  for  receiving,  at  between  $23,000  and 
$34,000,  and  directing  the  executors  as  trustees  to  retain 
the  balance  of  the  estate  then  in  their  hands,  amounting  to 
upwards  of  $1,430,000,  to  be  held  and  kept  invested  by 
them  as  directed  by  the  will.  There  was  another  ac- 
counting by  them  in  1879,  but  the  amount  of  commissions 
then  retained  did  not  appear  in  the  decree,  and  the 
amount  then  in  their  hands  was  about  $4,000  in  excess  of 
that  found  on  hand  at  their  first  accounting.  It  appeared 
that  they  had  paid  over  the  income  to  the  children  quar- 
terly, and  taken  receipts  in  full  therefor,  deducting 
therefrom  one  per  cent.,  for  each  of  three  of  the  exec- 
utors. 

Mrs.  Ricard,  one  of  the  five  life  beneficiaries,  having 
died,  this  accounting  was  had  with  a  view  to  distributing 
the  one-fifth  of  which  she  had  the  use,  among  those  en- 
titled thereto  under  the  provisions  of  the  will,  the  exec- 
ntoi'S  having  sold  securities  held  by  them  for  that  pur- 
pose ;  and  they  now  claimed  half  commissions  also,  as 
trustees,  on  the  entire  capital  which  came  into  their 
hands  as  trustees,  and  half  commissions  on  the  one-fifth 
now  about  to  be  distributed. 

The  executors  employed  a  clerk  at  a  salary  of  $600  a 
year,  to  aid  them  in  the  discharge  of  their  duties. 

Counsel  for  beneficiaries  objected  that  the  executors 
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could  not  have  commissions  in  their  capacity  of  trnstees ; 
that,  as  the  will  gave  a  specified  sum  in  trust  for  the  lives  of 
the  beneficiaries,  with  remainder  over,  they  could  not 
have  commissions  out  of  the  incomes,  but  that  thty  were 
properly  chargeable  to  the  body  of  the  estate ;  that  the 
commissions  on  income  could  not  be  retained  at  the  times 
of  payment,  but  could  only  be  recovered  on  an  account- 
ing and  settlement  before  the  Surrogate  ;  that  the  clerk 
hire  was  an  improper  charge  ;  and  that  the  executors  had 
no  authority  to  sell  the  securities  which  had  been  sold 
for  the  purposes  of  this  distribution. 

S.  M.  Mbbkeb,  in  person,  and  for  the  other  trnstees. 

M.  J.  O'BiiiEN,  for  Singleton  Z.  Crattford,  and  other  advU  grandehU' 
dren. 

D.  T.  Walden,  guardian  ad  litem  for  infant  grandchild,' 

The  Subrogate. — ^The  most  interesting  question  for 
consideration  in  this  case  is  the  amount  of  commissions 
to  which  the  executors  are  entitled.  The  precise  point 
involved  has  never  been  determined  by  the  court  of  ap- 
peals, nor  by  any  court  whose  decision  I  should  be 
obi  iged  to  regard  as  binding  authority.  Hence  it  becomes 
necessary  to  lay  down  such  rule  of  action  for  future 
guidance  in  such  matters,  in  this  court,  as  may  be  de- 
duced from  the  history  of  the  subject,  the  statutes,  and 
the  decisions  relating  to  them. 

Formerly,  in  England,  executors,  administrators  and 
other  persons,  acting  in  a  fiduciary  capacity,  were  allowed 
no  compensation  by  way  of  commissions,  but  were  al- 
lowed their  necessary  expenses  {Perry  on  Trusts^  §904); 
and  the  same  rule  existed  in  this  State,  down  to  the  early 
part  of  the  present  century  (Green  v.  Winter,  1  Johns, 
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CA.,  37 ;  Manning  v.  Manning,  Id.j  534);  when  the 
chancellor  was  authorized  by  the  legislature  to  fix  an  al- 
lowance by  way  of  compensation,  over  and  above  their 
expenses,  for  the  services  of  guardians,  executors  and 
administrators,  on  the  settlement  of  their  accounts  {Laios 
1817,  ch.  251).  In  the  same  year,  the  chancellor  proceeded 
to  fix  such  allowance  at  five  per  cent,  on  the  first  $1,000 
(that  is  to  say,  two  and  one -half  for  receiving,  and  two 
and  onerhalf  for  paying  out),  two  and  one  half  on  any 
excess  between  $1,000  and  $5,000,  and  one  per  cent,  for 
all  above  the  latter  sum  (Matter  of  Roberts,  Z  Johns,  Ch.^ 
43,  630).  Power  to  fix  compensation  to  trustees  was  not 
conferred  by  the  act,  but  subsequently  the  chancellor  fol- 
lowed the  same  rule  as  to  their  compensation,  where  the 
instrument  creating  them  fixed  none.  Thus  the  matter 
remained  down  to  the  adoption  of  the  Revised  Statutes, 
when  the  chancellor's  rule,  in  so  far  asexecutoraand  ad- 
ministrators are  concerned,  was  made  a  matter  of  legis- 
lative enactment  (2  R.  8.,  93,  §  58).  By  Laws  1863,  oh. 
362,  §  8,  the  compensation  was  increased  to  five  per  cent, 
on  the  first  $1,000,  two  and  one-half  per  cent,  on  the  next 
$9,000,  and  one  per  cent  on  all  sums  above  ten  thousand. 
And  this  remains  the  present  rate,  except  that  each  ex- 
ecutor may,  by  the  act  of  1863,  where  the  estate  exceeds 
$100,000,  receive  full  commissions.*  The  fact  that  any 
pay  for  services  was  at  first  granted,  and  finally  advanced 
to  its  present  rate,  is  probably  due,  in  part,  to  the  in- 
creased and  often  complicated  duties  imposed  upon  these 
officers  by  law,  and  by  the  instruments  they  are  appointed 
to  execute.  The  duties  devolved  upon  an  executor,  by 
law,  according  to  the  ancient  authorities,  were,  1st,  to 

*Por  the  present  law,  see  Code  Civ.  Pro.,  §  ^736,  et  seq. 
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bury  the  deceased  ;  2nd,  to  prove  the  will ;  3d,  to  make 
an  inventorj'^ ;  4th,  to  collect  the  goods  ;  5th,  to  pay  the 
debts ;  6th,  to  pay  legacies  ;  7th,  to  distribute  the  resi- 
due {JacoVs  Law  DicL^  tit.  "Executor''),  and  no  com- 
pensation was,  as  has  been  stated,  allowed  him  for  dis- 
charging those  simple  duties.  But  as  the  labor, 
resj)on8ibility  and  care  became  greater,  with  the  increase 
and  general  diffusion  of  wealth  ;  when  testators  began  to 
clothe  their  executors  with  power  to  lease  or  sell  real 
estate,  and  make  the  office  otherwise  more  burdensome  ; 
there  appeared  to  be  a  necessity  for  granting  some  al- 
lowance for  the  services  required  to  be  performed,  lest 
suitable  persons  could  not  be  found  to  undertake  the 
office.  To  these  considerations,  is  jirobably  due  the  legis- 
lation above  recited.  By  Laws  1822,  p.  283,  §  3,  incor- 
porated in  2  2i.  S.y  109,  §  67,  the  Surrogate  was  authorized 
to  call  executors  to  account  for  proceeds  of  real  estate, 
ordered  by  the  will  to  be  sold  for  the  payment  of  debts  or 
legacies  ;  and  by  Laws  1837,  ch.  460,  §  75,  it  was  provided 
that,  where  real  estate  was  sold  by  virtue  of  an  authority 
contained  in  the  will,  the  proceeds  might  be  distributed 
under  the  direction  of  the  Surrogate.  Notwithstanding 
the  conferring  of  this  additional  jurisdiction  upon  the 
Surrogate,  the  compensation  of  the  executors  remained  as 
fixed  by  the  Revised  Statutes,  in  view  of  all  the  duties 
they  were  empowered,  or  directed  to  discharge. 

It  is  claimed  that,  in  this  case,  the  executors  are  en- 
titled to  commissions,  not  only  as  executors,  but  also  as 
trustees, — ^in  other  words,  double  commissions.  Doubt- 
less executors,  administrators,  guardians  and  others  act- 
ing in  a  fiduciary  capacity,  are,  at  common  law,  trustees ; 
and  since  executors,  in  view  of  their  powers  and  duties 
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as  such,  have  their  commissions  fixed,  they  should  not 
be  permitted  to  receive  double  the  amount,  unless  there 
be  some  provision  of  law  plainly  awarding  it.  It  is  in- 
sisted that  such  a  provision  is  found  in  Laws  1866,  ch. 
115.  In  1860,  an  act  (ch.  272),  precisely  like  that  of 
1866,  except  that  it  did  not  purport  to  be  an  amendment 
of  any  existing  law,  and  except  that  it  contained  no  pro- 
vision in  regard  to  commissions,  was  passed.  Perhaps, 
in  order  to  supply  these  omissions,  the  later  law  was 
enacted.  2  ^.  ift,  94,  §  66  (1st  ed.),  provided  that  ''  The 
last  preceding  section"  (declaring  the  ejffect  of  a  final 
settlement  before  the  Surrogate)  "shall  not  extend  to 
any  case  where  an  executor  is  liable  to  account  to  a  court 
of  equity,  by  reason  of  any  trust  created  by  any  last  will 
and  testament."  Plainly,  this  implied  that  there  were 
common  law  trusts,  or  powers  in  trust,  over  which  Sur- 
rogates had  jurisdiction,  and  also  had  in  view  the  act  of 
1822  (2  R.  S.,  109,  §  57).  The  act  of  1866,  in  question, 
reads  as  follows : 

''  Section  1.  The  sixty-sixth  section  of  the  third  arti- 
cle of  title  third  of  the  sixth  chapter  of  the  second  part 
of  the  Revised  Statutes,  is  hereby  amended  so  as  to  read 
as  follows : 

"  §  66.  Any  trustee  created  by  any  last  will  and  tes- 
tament, or  appointed  by  any  competent  authority  to 
execute  any  trust  created  by  such  last  will  and  testa- 
ment, or  any  executor  or  administrator  with  the  will 
annexed,  authorized  to  execute  any  such  trust,  may, 
from  time  to  time,  render  and  finally  settle  his  accounts 
before  the  Surrogate On  all  such  account- 
ings qf  such  trustees,  the  Surrogate  before  whom  such 
accountings  may  be  had  shall  aUow  to  the  trustee  or 


suft] 


458       CASES  IN  THE  SURROGATES'  COURTS. 


V 


MBBKER  f>.  CRAWFORD. 


trustees  the  same  compensation  for  his  or  their  services 
by  way  of  commissions,  as  are  allowed  by  law  to  execu- 
tors and  administrators,  and  also  such  allowance  for  ex- 
penses as  shall  be  just  and  reasonable "    It 

must  be  taken  for  granted,  I  think,  that  the  object  of 
the  act  of  1850  was  to  confer  upon  Surrogates  powers 
they  did  not  before  possess,  and  that  belonged  exclu- 
sively to  chancery,  now  the  snpi^me  court,  and  that  that 
of  1866  was  to  authorize  them  to  allow  compensation 
such  as  the  supreme  court  would  do  in  such  cases,  and 
which  was  lacking  in  the  act  of  1850.  Surely,  it  could 
not  have  been  the  design  of  the  legislature  to  provide  for 
the  granting  of  commissions  to  which  they  were  already 
entitled  by  law.  It  would  have  been  a  work  of  superer- 
ogation. I  think,  too,  that  the  words  '*  trust"  and 
"trustee"  relate  exclusively  to  statutory  trusts  over 
which  Surrogates  had  then  no  jurisdiction,  and  that  the 
act  in  question,  in  so  far  as  additional  jurisdiction  and 
the  allowance  of  commissions  are  concerned,  relates 
exclusively  to  those  few  express  trusts  allowed  by  stat- 
ute (1  Ji.  S.,  728,  §  55 ;  Wright  v.  Trustees  M.  E.  Ch.,  1 
Boff".  Ch.y  202,  215) ;  that  it  has  no  relation  to,  or  bear- 
ing upon  a  case  where  the  same  person  or  persons  are 
clothed  with  power,  as  executors  and  so-called  testa- 
mentary trustees,  over  the  same  fund,  and  were  thereto- 
fore authorized  to  account  concerning  the  same  before 
the  Surrogate.  Whenever  the  term  "  testamentary 
trustee"  is  used  in  the  new  Code  and  elsewhere,  it  is 
only  for  the  purpose,  I  take  it,  of  distinguishing  a  trustee 
appointed  by  will,  from  one  appointed  by  trust  deed  or 
otherwise.  The  word  '*  trustee,"  when  employed  in  a 
statute  in  this  connection,  means  solely  a  person  author- 
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ized  to  execute  one  of  the  trusts,  and  possibly  one  of  the 
lowers  in  trust,  permitted  by  the  statute.  Calling  him 
a  testamentary  trustee  only  indicates  the  mode  of  his 
creation. 

The  employment,  in  the  act  referred  to,  of  the  phrase 
"  administmtor  with  the  will  annexed  authorized  to  exe- 
cute any  such  trust,"  probably  sprang  from  the  fact  that 
it  was  then  a  mooted  question,  whether  he  could  execute 
all  the  powers  conferred  by  the  ^vill  upon  the  deceased 
executor. 

If,  however,  one  person  be  appointed  exeoiwi^r,  and 
be  directed,  on  the  completion  of  his  duties,  to  hand 
over  a  remaining  fund  to  another  who  is  to  take  and  hold 
it  in  a  fiduciary  capacity,  for  specified  purposes,  then  will 
be  presented  a  case  for  double  commissions,  independent, 
however,  of  the  statute  in  question.  So,  if  the  executor 
die,  or  his  letters  for  any  reason  be  revoked,  and  an  ad- 
ministrator with  the  will  annexed  succeed  him,  or  an 
administrator  de  bonis  non  succeed  to  the  duties  of  an 
administrator,  there  will  be  presented  cases  where  more 
than  the  usual  statutory  commissions  must  necessarily 
be  allowed,  also  without  regard  to  that  act.  But  where 
the  testator  creates,  by  his  will,  one  of  the  express  trusts 
permitted  by  statute,  and  appoints  a  trustee  or  trustees 
to  execute  it  solely,  then  will  arise  a  case  for  an  account- 
ing, and  allowance  of  commissions  and  expenses,  under 
the  statute  of  1866. 

Where  the  executors  are  directed,  or  are  authorized 
by  the  will  to  sell  real  estate  and  hold  the  proceeds  in 
trust  for  the  purposes  of  the  will,  they  act  throughout  as 
executoi-s,  and  the  Surrogate  might,  before  the  acts  of 
1850  and  1866,  call  them  to  account  as  such.    Thus,  in 
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Stagg  V.  Jackson  (2  Barb.  (TJi.,  86  ;  affi'd,  1  iV^.  F.,  206), 
where  the  testator  devised  and  bequeathed  all  his  estate, 
real  and  personal,  to  his  executors  as  joint  tenants,  in 
trust,  to  sell  the  same,  and  until  such  sale  to  receive  the 
rents,  income  and  profits  thereof,  for  the  purposes  of  the 
will,  and  upon  trust  to  invest,  etc.,  and  to  pay  certain 
annuities  to  his  children  until  of  age,  then  to  divide  the 
trust  fund  and  the  income  into  nine  equal  parts,  to  pay 
over  three  of  said  parts  severally  to  each  of  three  chil- 
dren, and.  to  hold  the  other  six  parts  in  trust  for  the  six 
remaintog  children  ; — the  chancellor  held  that  the  Sur- 
rogate had  jurisdiction  to  take  the  account,  the  same  as 
if  the  proceeds  had  been  originally  peraonal  property 
(2  H.  8,,  109,  §§  66,  67) ;  that  the  trust  to  receive  rents 
was  a  mere  incident  to  the  direction  to  convert  the  real 
estate  into  money  for  the  purposes  of  the  will,  and  that 
there  was,  therefore,  no  reason  to  take  two  accounts,  one 
before  the  Surrogate,  and  the  other  in  the  court  of  chan- 
cery. To  the  same  effect,  on  the  first  point,  Denne  v. 
Judge  (11  JSast,  288) ;  Bogert  v.  Hertell  (4  ffiUy  492) ; 
Clark  V.  Clark  (8  Paige^  162) ;  Hosack  v.  Rogers  (9  Id.^ 
468) ;  Valentine  v.  Valentine  (2  Barh.Ch.,  430) ;  all  hav- 
ing arisen  and  been  determined  before  1860.  It  necessa- 
rily follows,  that,  in  all  such  cases,  they  can  now,  as 
formerly,  receive  commissions  in  only  one  capacity.  By 
settling  up  as  executors,  and  then  holding  a  fund  in 
trust,  under  the  will,  whether  done  voluntarily  or  by 
decree  of  the  court,  they  do  not  become  entitled  to  full 
double  commissions  on  the  fund: — not  as  executors, 
because  retaining  it  for  another  purpose  is  not  a  ^'  paying 
ont"  each  as  entitles  them  to  half  commissions  for  that 
act  (Hall«.  Hall,  18  Hun,  358;   affi'd,  78  N.  T.,  636); 
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nor  as  trustees,  because  they  hold  it  merely  as  execu- 
tors. (See  Dixon  v.  Homer,  2  Mete.,  420.)  In  all  these 
and  the  like  cases,  the  trusts  and  the  executorship  are 
inseparable  (Valentine  v.  Valentine,  supra). 

Nor  can  double  commissions  be  allowed  on  the  hand- 
ing over  of  the  fund  by  one  executor. or  trustee  to  another 
(Jones'  case,  4  Sandf.  Ch.j  616 ;  Kellogg's  case,  7  Paige^ 
267  ;  Hosack  v.  Rogers ;  Valentine  7).  Valentine,  supra) ; 
but  they  will  be  allowed,  where  the  executors  are  directed 
by  the  will  to  transfer  to  one  of  their  number,  as  trustee, 
to  be  held  by  him  upon  a  separate  and  distinct  trust 
(Valentine  v.  Valentine,  supra). 

Neither  can  an  executor  or  trustee  be  allowed  full 
commissions  on  annual  income  received  and  paid  over, 
but  he  will  be  allowed  one  per  cent.,  only,  where  he  has 
already  bad,  or  is  entitled  to  have  full  commissions  on 
$10,000  (Valentine  v.  Valentine,  supra;  Drake  v.  Price, 
b  N.  y.,  430;  Lansing  7?.  Lansing,  45  Barh.^  182) ;  unless 
required,  by  order  of  the  court  or  otherwise,  to  make 
periodical  statements  of  his  account,  as  was  formerly 
provided  for  in  the  case  of  general  guardians  by  the  154th 
Chancery  Rule,  and  now  by  statute ;  or  where  annual 
rests  are  made  for  the  purpose  of  compelling  him  to  pay 
interest  upon  periodical  balances,  which  ought  to  have 
been  invested  by  him  (Hosack  v.  Rogers,  supra).  ^ 

Should  it  be  claimed  that  the  act  in  question  was  in- 
tended to  embrace  a  trustee  or  donee  of  a  power  in  trust, 
as  well  as  a  trustee  created  under  the  article  ^^  of  uses 
and  trusts,"  it  may,  perhaps,  be  conceded,  provided  his 
duties,  as  donee  of  the  power,  are  separable  from  his 
duties  as  executor  ;  but  that,  I  apprehend,  can  only  be 
done  in  very  rare  cases.    Those  of  Meakings  t.  Crom- 
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well  (5  N.  Y.J  136) ;  Valentine  v.  Valentine ;  Hall  v. 
Hall  (supra) ;  Hood  v.  Hood  (85  JV.  F.,  661),  and  others 
which  might  be  cited,  present  instances  of  powers  in  trnst 
so  interwoven  with  executorial  duties  as  to  render  a  sep- 
aration of  them  impracticable  ;  and  this  case  is  precisely 
like  them  in  this  respect.  In  all  these  cases  there  were 
legacies  to  be  paid,  and  that  duty  belongs  to  the  office 
of  executor,  and  may  be  enforced  by  the  Surrogate. 
Hence,  the  power  to  sell  not  being  separable  from  the 
duty  to  pay  legacies,  they  must  be  regarded  as  executors 
only.  Converting  the  realty  into  money  and  investing 
it  to  pay  legacies  under  the  will  effects  no  change,  as 
they  still  have  the  legacies  to  pay.  Hence  it  would  be 
erroneous  to  allow  them  commissions  as  trustees,  when 
they  are  not  clothed  with  that  character. 

It  will  thus  be  seen  that  I  reach  a  different  conclusion 
from  that  anived  at  by  the  learned  Surrogate  of  New 
York,  in  the  Matter  of  Pirnie  (1  TibcJcer^  119) ;  Cram  «. 
Cram  (2  Redf.^  244) ;  Matter  of  Carmau  (3  Id.^  46) ;  and 
Ward  V,  Ford  (4  Id.^  34).  It  is  with  considerable  hesita- 
tion, and  after  a  cai'ef ul  consideration  of  the  whole  sub- 
ject, that  I  am  led  to  differ  from  gentlemen  so  learned 
and  so  devoted  to  a  conscientious  and  intelligent  dis- 
charge of  their  duties.  The  failure  of  the  court  of 
appeals,  in  Hall  v.  Hall  {supTa\  to  indorse  the  doctrine 
of  those  cases,  induced  an  investigation  of  the  point. 
The  conclusions  I  have  reached  are : 

1.  That  the  acts  of  1850  and  1866  affect  only  cases 
of  express  trusts,  and  possibly  powers  in  trust,  author- 
ized by  statute,  and  have  no  bearing  upon  the  question 
of  commissions  where  the  offices  of  executors  and  so- 
called  testamentary  trustees  are  inseparably  united  in 
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the  same  persons  ;  and  that,  where  such  is  the  case,  sin- 
gle commissions  only  can  be  allowed. 

2.  That  double  commissions  are  not  allowable  on  the 
transfer  of  the  estate  from  one  executor  or  trustee  to  an- 
other, unless  such  other  is  directed  by  the  will  to  take 
and  hold  it  upon  a  separate  and  distinct  trust ;  and  that 
a  mere  closing  up  of  their  duties  as  executors,  and  re- 
taining the  fund  for  beneficiaries,  under  the  will,  does 
not  operate  such  transfer. 

3.  That  an  executor,  clothed  with  a  power  in  trust, 
cannot  be  allowed  full  commissions  on  annual  income 
received  and  paid  over,  but  wiU  be  allowed  one  per  cent, 
only  where  he  has  already  had,  or  is  entitled  to  have, 
full  commissions  on  $10,000 ;  except  in  the  single  and 
rare  instance  where,  on  an  accounting,  annual  rests  are 
made,  for  the  purpose  of  compelling  him  to  pay  interest 
upon  periodical  balances  which  ought  to  have  been  in- 
vested by  him. 

4.  That  when  executors,  who  are  directed  by  the  will 
to  hold  a  fund  in  trust,  render  their  account  as  executors 
and  retain  such  fund,  they  can  have  full  commissions 
then,  and  will  only  be  entitled  to  one  per  cent,  on  the 
income  thereafter  received  and  paid  over,  where  they 
have  already  had  commissions  on  $10,000  or  over. 

The  allowance  of  commissions  in  this  case  will  be 
based  upon  the  views  above  exj^ressed.  If  the  executors, 
as  is  claimed,  took  half  commissions,  at  once,  on  receiv- 
ing the  funds  of  the  estate,  on  entering  upon  the  dis- 
charge of  their  duties,  they  did  what  they  were  not 
authorized  to  do ;  but  I  suppose  that  the  parties,  having 
been  all  cited,  are  concluded  by  the  accounting  of  1877. 

The  objection  to  the  charging  of  commissions  on  the 
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incomes  paid  over,  I  do  not  consider  well  taken,  for  the 
reason  that  the  will  does  not  give  the  income  of  any  spe- 
cific sum  to  any  of  the  life  beneficiaries.  The  amounts 
to  produce  the  incomes  were  uncertain. 

The  executors  (three  of  them  as  1  make  it),  each  re- 
tained one  per  cent,  on  the  income  received  and  paid 
out.  As  the  estate  far  exceeded  $1(X),00(),  I  think  they 
were  right  in  doing  so,  and  did  not  thus  violate  the  gen- 
eral rule,  that  executors  have  no  authority  to  appropri- 
ate sums  to  their  own  use,  as  commissions,  until  they 
are  allowed  by  the  Surrogate  on  the  settlement  of  their 
accounts.  That  rule  would  have  been  applicable  to  the 
accounting  of  1877. 

Considering  the  unusual  magnitude  of  the  estate,  and 
the  nature  of  the  numerous  securities  in  which  it  was 
chiefly  invested,  I  think  the  employment  of  a  clerk,  at 
the  moderate  salary  paid,  was  calculated  to  be  beneficial, 
and  the  amount  paid  is  allowed  as  a  reasonable  charge. 

Notwithstanding  the  provisions  of  the  will,  to  the 
effect  that  no  securities  should  be  sold,  still  I  think  such 
a  sale  was  intended,  else  how  could  the  distribution  now 
comtemplated  by  its  provisions  be  effected  i  Allowances 
out  of  the  fund  will  be  made  on  the  usual  affidavits. 


Subsequently  to  delivering  the  foregoing  opinion,  the 
Surrogate  said : 

Ordinarily,  courts  examine  and  consider  only  the  cases 
and  statutes  cited  by  astute  and  contending  able  counsel. 
That  this  is  not  always  an  entirely  safe  course  for  the 
court  to  pursue  is  exemplified  in  this  case.  After  the 
preparation  of  the  foregoing  opinion,  it  has  been  dis- 
covered that  the  act  of  1866,  ch.  115,  has  been  repealed, 


WESTCHESTER  COUNTY,  JANUARY,  1882.    465 

MBEKBR  V.  CRAWFOBD. 

leaving  the  act  of  1850  still  in  force.*  It  is  not  easy  to 
keep  a  careful  reckoning  of  the  kaleidoscopic  changes  in 
the  statute  law,  if  the  eye  be  withdrawn  for  only  an 
instant  from  the  steadily-revolving  cylinder.  The  act  of 
1866  was  the  only  law  by  which  the  Surrogate  was 
authorized  to  allow  commissions  to  testamentary  trus- 
tees. That  having  been  repealed  as  stated,  there 
is  no  provision  for  their  allowance  other  than  may 
be  found  in  the  Code.  Section  2811  makes  several  prior 
sections  applicable  to  the  case  of  the  accounting  of  a  tes- 
tamentary trustee,  none  of  which  seem  to,  in  any  way, 
affect  the  question,  except  section  2736, — which  provides 
that ''  where  the  value  of  the  i)ersonal  estate  of  the  dece- 
dent amounts  to  one  hundred  thousand  dollars,  or  more, 
over  all  his  debts,  each  executor  or  administrator  is  en- 
titled to  the  full  compensation  allowed  by  law  to  a  sole 
executor  or  administrator,  unless  there  are  more  than 
three ;  in  which  case,  the  compensation,  to  which  the 
three  would  be  entitled,  must  be  equally  divided  among 
them.'' 

T^hile  the  fact  of  the  repeal  and  this  recent  enactment 
do  not  have  any  particular  effect  upon  the  result  reached 
in  the  opinion,  as  the  personal  estate  far  exceeded 
$100,000,  yet  it  seems  to  leave  the  subject  of  commissions 
to  such  trustees  wholly  unprovided  for,  except  in  the 
single  case  mentioned  in  the  section  ;  and  it  in  no  way 
affects  the  conclusion  that  an  executor  and  trustee,  whose 
functions  are  not  separable,  cannot  have  commissions  in 
both  capacities. 

*  It  would  seem  that  L.  1880,  ch.  245,  g  1,  sabd.  2,  (8),  and  Id.,  %  2,  re- 
pealed  2  J3L  8.,  94,  g  60,  and,  with  it,  the  acts  of  1850  and  1866.— Rsr. 

Vol.  v.— 80 
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6ATB. — February,  1682. 

Matter  of  Clark* 
In  the  TTuUter  qf  the  estate  of  Mary  Clark,  deceased. 

The  testatrix,  who  died  in  1864,  by  her  will,  after  disposing  of  her  personal 
eatate,  devised  her  real  estate  to  her  executors,  in  trust  to  sell  the  same^ 
pay  one-half  the  proceeds  in  manner  directed,  and  hold  the  other  half 
for  the  benefit  of  A.  and  B.,  two  grandchildren,  and  to  make  advances 
therefrom  as  necessary  and  expedient,  for  their  education  and  maiotc- 
nance.  D.,  the  qualifying  executor,  sold  the  real  estate,  paid  one-half 
the  proceeds,  retained  the  other  half,  and  died  intestate  in  1878,  never 
having  filed  an  inventory  or  rendered  an  account,  or  paid  any  sum  to 
A.  or  B.  On  an  application  by  A.,  under  Code  Civ.  Pro.,  §  2818,  for 
the  appointment  of  a  successor  to  D.,  ns  a  testamentary  trustee, 

Hdd,  that  D.  was  not  a  testamentary  trustee  within  the  meaning  of  Code 
Civ.  Pro.,  §  2514,  subd.  G, — the  trust  not  being  "sei^arable  from  his 
functions  as  executor;"  that  the  trust  fund,  derived  from  the  conver- 
sion of  the  real  estate,  constituted  legal  assets,  for  which  D.  was  ac- 
countable only  as  executor;  and  that  the  Surrogate's  court  had  no 
authority  to  appoint  a  truntee  as  his  successor,  but  that  an  administra- 
tor with  the  will  annexed  would  succeed  to  all  his  powers  and  duties, 

,       and  might  be  appointed  upon  a  proper  petition. 

Subdivision  6  of  section  2ol4  of  the  Code  of  Civil  Procedure,— construed. 

Bain  v,  Matteson.  54  N^  F.,  G03,  and  Dunning  o.  Ocean  Nat.  Bank.  61  Id,, 
497,  limiting  the  powers  of  an  administrator  with  the  will  annexed, — 
explained. 

Mary  Clark,  the  testatrix,  died  in  1864,  and  her  will 
was  proved  the  same  year.  After  disposing  of  her  per- 
sonal estate,  she  proceeded  to  dispose  of  her  real  estate, 
consisting  of  a  house  and  lot  in  New  Rochelle,  as  fol- 
lows :  ''  I  give  and  devise  ray  house  and  all  my  lands  and 
real  estate,  situate  in  the  town  of  New  Rochelle  afore- 
said, unto  my  executors  hereinafter  named,  upon  the  fol- 
lowing trusts,  that  is  to  say ;  they,  my  said  executors, 
shall,  as  soon  as  may  be,  after  my  decease,  sell  and  dis- 
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pose  of  my  said  house  and  real  estate,  either  at  public  or 
private  sale,  as  they  may  deem  best,  and  convert  the  same 
into  money,  and  out  of  the  proceeds  arising  from  such 
sale  or  sales,  they  shall  pay  off  and  discharge  a  mortgage 
upon  said  lands,  now  held  by  my  said  daughter  Martha 
J.  A.  Seacord,  for  the  sum  of  six  hundred  dollars,  to- 
gether with  the  interest  then  due  thereon,  and  shall  also 
pay  all  my  just  debts  and  funeral  expenses.  They  shall 
then  pay  unto  my  said  daughter  one-half  of  the  balance 
of  money  remaining  in  their  hands  as  the  proceeds  of 
such  sale  or  sales  as  aforesaid,  for  her  share  or  interest  in 
my  said  real  estate ;  the  other  half  of  such  balance  of 
money,  part  of  the  proceeds  of  such  sale  or  sales,  they, 
my  said  executors,  shall  hold  in  tnist,  for  the  benefit 
and  behoof  of  my  grandchildren,  Charles  H.  and  George 
Clark,  children  of  my  son  Moses  S.  Clark,  and  shall,  from 
time  to  time  make  such  advances,  from  such  money,  as 
may  be  necessary  or  expedient  for  the  education  and 
maintenance  of  my  said  grandchildren." 

John  A.  Deveau,  named  as  one  of  the  executors,  was 
the  only  one  who  qualified  and  took  upon  himself  the 
burden  of  the  execution  of  the  wilL  Within  a  year  after 
the  death  of  the  testatrix,  he  sold  the  real  estate  for 
about  $2,500,  and,  after  paying  the  debts,  funeral  expen- 
ses and  the  mortgage  to  Mrs.  Seacord,  there  remained  in 
his  hands,  of  the  purchase  money,  about  $1,600,  one-half 
of  which  he  paid  to  Mrs.  Seacord,  as  directed  by  the  will, 
and  retained  the  other  half.  Deveau  died  intestate  in 
1876,  having  never  filed  an  inventory,  nor  rendered  an 
account,  as  such  executor. 

George  Clark,  one  of  the  grandchildren  named  in  the 
will,  now  presented  a  petition,  alleging  the  above  facts, 
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and  also  showing  that  he  and  his  brother  Charles  were 
minors,  at  the  time  of  the  death  of  the  testatrix,  and  that 
they  had  recently  become  of  age ;  that  the  executor 
never  advanced  or  paid  to  petitioner  or  his  brother  any 
interest  upon,  or  any  part  of  the  principal  of  said  fund, 
which  fund  amounted  to  $800.  And  he  prayed  that  some 
suitable  person  might  be  appointed  trustee  of  the  fund, 
in  place  of  said  Deveau. 

John  W.  Bootsbt,  for  petitioner. 

The  Surrogate. — ^This  court  is  asked,  on  the  facts 
alleged,  to  appoint  a  trustee,  by  virtue  of  the  power  con- 
ferred by  section  2818  of  the  Code.  A  "testamentary 
trustee"  is  defined  by  section  2514,  subdivision  6,  of  that 
instrument,  to  be  "every  person  except  an  executor,  an 
administrator  with  the  will  annexed,  or  a  guardian,  who 
is  designated  by  a  will,  or  by  any  competent  authority, 
to  execute  a  trust  created  by  a  will ;  and  it  includes  such 
an  executor  or  administrator,  where  he  is  acting  in  the 
execution  of  a  trust  created  by  the  will,  which  is  sepa- 
rable from  his  functions  as  executor  or  administrator." 
Did  Mr.  Deveau  become,  within  this  definition,  a  testa- 
mentary trustee?  The  subdivision,  it  would  seem, 
simply  enacted,  in  substance,  what  had  long  since  been 
declared  to  be  the  law,  by  the  courts,  and  hence,  it  is  im- 
material to  inquire  whether  the  provisions  of  the  Code, 
in  this  respect,  are  applicable  to  the  will  in  this  case. 

The  question  as  to  when  and  how  the  duties  of 
trustee  are  "separable"  from  those  of  executor  is  not  so 
easy  of  solution,  as  that  of  when  and  how  they  are  not 
separable.  Instances  of  the  latter  may  be  found  in  Va- 
lentine i;.  Valentine  (2  Barb.  Ch.y  430);  Stagg  v.  Jackson 
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(2  Id.,  86 ;  S.  C,  1  N.  Y.,  206);  Clark  v.  Clark  (8  Paige, 
152);  and  Hood  r.  Hood  (85  N.  Y.,  561).  In  this  last  case, 
the  testator,  after  providing  for  the  payment  of  some  gen- 
eral legacies,  devised  and  bequeathed  the  residue  of  his 
estate,  real  and  personal,  to  his  executors,  in  trust,  to  sell 
the  real  estate,  and  collect  and  realize  the  personal  estate, 
to  divide  the  proceeds  into  shares,  and  invest  for  the 
benefit  of  his  widow  and  children.  One  of  the  executors, 
being  a  resident  of  the  State  of  New  Jersey,  gave  a  bond 
with  sureties  for  the  faithful  discharge  of  his  duties,  as 
required  by  law.  In  an  action  on  the  bond,  to  recover 
moneys  alleged  to  have  been  wasted  by  the  executor,  the 
sureties  sought  to  escape  liability  on  the  ground  that  the 
devastavit  was  committed  by  him  when  acting  as  trus- 
tee, while  they  were  sureties  for  him  as  executor,  only. 
The  court  of  appeals,  following  Stagg  v.  Jackson  and 
other  cases,  held  that,  nnder  the  will,  the  whole  estate, 
under  the  doctrine  of  equitable  conversion,  was  legal  as- 
sets, and  hence  the  liability  of  the  sureties  continued 
throughout,  as  he  was  accountable  only  as  executor.  In 
all  such  cases,  although  a  trust,  or  power  in  trust,  is 
created,  the  trustee,  or  donee  of  the  power,  acts,  and  is 
liable  for  the  fund,  only  in  his  capacity  as  executor. 

I  am  not  aware  of  any  case  illustrating  the  "  separa- 
ble" character  of  the  duties  of  executor  and  trustee.  In 
Stagg  V.  Jackson,  an  allusion  to  such  a  separation 
was  made.  There,  the  executors  were  clothed  with 
power  to  sell  the  real  estate,  and  to  convert  the  whole 
into  a  money  fund,  and,  in  the  meantime,  to  collect  and 
receive  the  rents,  and  apply  them.  It  was  held  that  the 
trust  to  receive  the  rents,  and  apply  them,  was  a  mere 
incident  to  the  power  to  sell  and  convert,  and  that,  there- 
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fore,  there  was  no  necessity  for  two  accountings,  one  in 
equity  for  the  rents,  and  the  other  before  the  Surrogate 
for  the  other  portions  of  the  estate.  We  can,  from  the 
hint  thus  furnisnea,  suppose  a  case  whei'e  the  two  offices 
are  separable.  For  instance,  a  testator,  possessed  of  a 
large  personal  estate  and  seized  of  several  parcels  of  real 
estate,  might  direct  the  conversion  of  all,  save  one  parcel 
of  the  realty,  into  personalty,  so  that  it  should  become 
legal  assets  ;  and,  as  to  that  parcel,  create  a  trust  in  the 
executor  to  receive  the  rents  and  profits,  and  apply 
them,  under  subdivision  8  of  section  55  of  the  article  on 
Uses  and  Trusts.  In  such  a  case,  as  the  law  formerly 
stood,  he  could  have  rendered  his  account,  as  to  the  legal 
assets,  to  the  Surrogate,  and  as  to  the  rents,  issues  and 
profits,  to  the  Chancellor  only.  Hence,  in  such  a  case, 
the  offices  are  separable.  Other  instances  might  be  sup- 
posed, but  that  will  suffice  as  an  illustration. 

But  if  a  trustee  cannot  be  appointed  in  this  case,  can 
an  administrator  with  the  will  annexed  be  substituted  in 
place  of  the  deceased  executor? 

It  seems  to  me  a  very  nice  distinction  to  hold,  as  the 
higher  courts  do,  that  the  office  of  trustee  is  a  matter  of* 
Jidei  commlssa,  a  personal  trust,  while  that  of  executor 
is  not ;  that,  in  the  case  of  a  testamentary  trustee,  an 
administrator  with  the  will  annexed  cannot  execute  the 
will,  while  in  that  of  an  executor  he  can.  It  is  difficult 
to  perceive  how  the  duties  of  the  one  pertain  solely  to 
the  person,  and  of  the  other  to  the  office.  Both  act  in  a 
fiduciary  capacity.  It  is  true,  that  the  former  is  gen- 
erally clothed  with  power  to  dispose  of  or  manage  real 
estate,  and  the  latter  deals  with  personalty ;  yet,  as  has 
been  seen,  where  the  will  directs  a  sale  of  the  realty,  it 
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becomes  legal  assets,  and  loses  its  higher  character  of 
land.  If,  therefore,  as  was  held  in  the  cases  of  Bain  v. 
Matteson  (64  JV.  Ti^  663),  and  Dunning  v.  Ocean  National 
Bank  (61  iT.  Z.,  497),  an  administrator  with  the  will 
annexed  cannot  execute  the  trusts  contained  in  the  will, 
the  doctrine,  I  think,  should  be  confined  and  applied 
[Only  to  cases  like  those,  where  the  trustee  never  entered 
upon  his  duties,  and  not  to  those  where  he  has,  in  fact, 
converted  it  into  money.  After  such  actual  conversion, 
an  executor,  equally  with  a  trustee,  could  apply  it  to  the 
payment  of  legacies  ;  and  hence,  I  can  perceive  no  good 
reason  why  an  administrator  cum  testamento  annexe 
could  not,  under  the  statute,  have  the  same  power  ;  and 
especially  where  the  trust  duty  is  annexed  to  the  office 
of  executor^  and  is  not  separable  therefrom.  This  is 
such  a  case.  The  will,  after  giving  certain  legacies, 
directs  a  sale  of  the  real  estate,  for  the  purposes  stated, 
•and  thus  operates  an  equitable  conversion  of  it  into 
money,  and  the  trust  duty  was  annexed  to  that  of  exec- 
utor ;  and  Mr.  Deveau  must  be  regarded  as  having  been 
such  only. 

On  a  proper  petition  being  presented,  an  administra- 
tor with  the  will  annexed  may  be  appointed.  This  appli- 
cation must,  accordingly,  be  dismissed. 

Ordered  accordingly. 
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Wbstchester  County.— Hon.  OWEN  T.  COFFIN,   Subro- 
gate,— Marcby  1882. 

BouLLE  V.  Tompkins. 

In  the  matter  of  the  estate  of  William  Longstaff, 

deceased. 

The  testator,  who  died  in  1877,  leaving  real  and  personal  estate,  by  his  will 
(1)  gave  all  to  his  wife  for  life,  with  remainders  over  to  his  children 
and  grandchildren;  (2)  directed  his  executors  to  caiTy  on  his  husincse 
as  a  tiusmitb,  etc.,  for  the  benefit  of  his  wife  during  her  life,  with 
power  to  dispose  of  the  stock  in  trade  for  her  benefit;  and  (8)  gave  his 
store,  shop,  tools,  fixtures,  and  stock  in  trade,  after  her  death,  to  a 
grandson.  Testator  loft  business  book  accounts,  due  him,  of  over 
$13,000,  of  which  the  executor  collected  about  half,  and  mostly  in- 
vested the  same,  paying  to  the  widow  interest  on  the  investments,  and 
•  profits  of  the  continued  business.  At  her' death  in  1881.  the  aggregate 
amount  invested  in  the  business  was  found  to  be  $1,300,  of  which 
$1,100  was  cash  derived  from  the  book  accounts,  and  $200  was  due 
for  goods  purchased.  On  the  executor's  accounting,  it  was  contended 
by  the  legates  that  this  loss  of  $1,100  should  fall,  not  upon  them,  but 
upon  the  executor  personally.    JIM^ 

1.  That,  under  the  circumstances,  the  testator  must  be  held  to  have  in- 

tended the  sums  collectible  on  those  accounts  to  be  used,  so  far  as  nec- 
essary, to  carry  on  his  business,  it  not  being  feasible  to  continue  the 
same  successfully,  without  any  cash  capital;  and  that  the  executor, 
having  been  guilty  of  no  breach  of  trust,  was  entitled  to  reimburse 
himself  for  the  loss  of  $1,100  out  of  the  fund  employed  in  the  business 
at  the  testator's  death. 

2.  That  the  debt  of  $200  stood  upon  the  same  footing,  it  being  impossible 

for  him  lo  speculate  as  to  the  time,  and  cease  business  in  anticipation, 
of  the  death  of  the  tenant  for  life. 

This  was  a  hearing  of  objections  upon  the  judicial 
settlement  of  the  account  of  Edward  M.  Tompkins,  ex- 
ecu  tor,  etc.,  of  decedent. 

The  testator,  in  his  lifetime,  was  engaged  in  the  busi- 
ness of  a  tinsmith  and  stove-dealer,  in  the  village  of 
New  Rochelle.    He  died  in  1877,  seized  of  several  par- 
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eels  of  real  estate,  and  possessed  of  considerable  personal 
property,  the  use  of  the  whole  of  which  he  gave,  by  his 
will,  to  his  wife,  with  remainder  over  to  his  children  and 
grandchildren.  Among  other  provisions,  he  devised  to 
his  grandson,  Myron  E.  Boyd,  to  take  effect  at  the  death 
of  the  widow,  the  lot  with  the  buildings  thereon,  owned 
and  used  by  him  as  a  store  and  workshop  for  carrying 
on  his  business.    He  then  provided : 

'*  Sixth.  I  direct  my  executor  to  carry  on  my  business 
as  a  tinsmith  and  stove-dealer,  for  the  benefit  of  my  wife, 
Hannah  Longstafl,  as  long  as  she  lives ;  also  giving  him 
full  power  to  dispose  of  the  stock  in  trade  of  said  store, 
if  he  deem  it  necessary  for  her  benefit  during  her  life- 
time ;  and  at  her  decease,  I  give  the  business  of  said 
store,  and  all  the  working  tools  and  fixtures  used  by  me 
as  a  tinsmith  and  stove-dealer  in  said  store,  and  all  the 
stock  in  trade  remaining  in  the  store  after  my  wife's  de- 
cease, to  the  aforesaid  Myron  E.  Boyd." 

At  the  time  of  testator's  death,  there  were  book 
accounts  against  customers,  growing  out  of  the  trade,  to 
the  amount  of  over  $13,000,  of  which  about  $7,000  was 
subsequently  collected  by  the  executor.  During  the  life 
of  the  widow,  who  died  in  1881,  the  executor  paid  her 
interest  on  the  collected  book  accounts,  which  were 
chiefly  invested  by  him,  and  more  or  less  of  estimated 
profits  of  the  business ;  but  whether  she  was  paid  more 
or  less  than  the  actual  profits  did  not  distinctly  appear. 
After  her  death,  however,  it  was  found  that  the  amount, 
in  the  aggregate,  invested  in  the  business,  was  $1,339.79, 
of  which  $1,113.66  was  cash  derived  from  the  book 
accounts,  and  $226.23  was  due  for  goods  theretofore  pur- 
chased.     On  the  executor's  accounting,   the  legatees 
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objected  that  he  had  no  authority  to  use  the  proceeds  of 
the  book  accounts,  to  carry  on  the  business. 

Maktzbt  J.  Keooh  and  J.  W.  BooTHBr^Jdr  executor, 

C.  £.  Eenb  and  Roobeyelt  &  Banks,  for  Henry  E.  BouUe. 

The  StTRROGATE. — It  is  a  little  remarkable  that  no 
case  like  this  can  be  found  in  the  reports  in  England  or 
this  country,  which  determines  the  question  here  pre- 
sented. There  are  numerous  cases,  however,  between 
creditors  and  the  executors,  where  the  will  authorized 
the  carrying  on  of  the  trade  of  the  deceased  after  his 
death.  Such  were  the  cases  of  Mcp.  Qurland  (10  Veset/, 
119) ;  JSay).  Richardson  (3  Maddoek^  138) ;  Thompson  v. 
Andrews  (1  M.  &  K.,  116) ;  Cutbush  v.  Cutbush  (1  Beav.y 
184) ;  Sherman  v.  Robinson  (43  Law  Times^  372) ;  Owen 
V,  Delamere  {Law  Rep.  15  Equity^  134) ;  Fairland  v. 
Percy  (3  Law  Rep.  P.  &  D.,  217) ;  McNeillie  n.  Acton  (4 
De  Gex^  M.  <fe  <r.,  744),  decided  by  the  English  courts; 
and  Burwell  «.  Mandeville's  Executor  (2  How.  U.  8,j 
660),  and  Ferry  v.  Laible  (31  iV^.  J.  JSq.,  666 :  S.  C.  on 
appeal,  32  Id.^  791),  determined  by  American  courts. 
In  all  these  cases,  the  question  considered  and  deter- 
mined was  what  property  of  the  estate  the  creditor  of  the 
continued  trade  could  resort  to,  for  the  recovery  of  his 
debt ;  and  it  was  generally  held,  and  such  seems  to  be 
the  current  of  authority,  that  while  the  executor  was 
personally  liable  for  the  debts,  the  creditors,  if  necessary 
to  secure  themselves,  had  a  remedy  against  the  goods 
employed  in  the  trade,  and  also  against  the  fund  or 
assets  authorized  to  be  used  in  the  trade,  but  not  against 
the  other  assets  and  property  of  the  estate.     Hence,  the 
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dicta  of  the  learned  judges  in  those  cases  must  be  read 
in  the  light  of  the  facts  before  them.  It  is  undoubtedly 
a  well  established  principle,  both  at  the  common  law  and 
under  our  statute,  that  an  executor  shall  gain  nothing 
by  the  increase  of  the  estate  through  his  efforts,  nor  lose 
anything  by  its  diminution  without  his  fault.  Here,  I 
think,  the  whole  question  hinges  upon  the  proper  appli- 
cation of  this  principle.  It  does  not  arise  between  him 
and  a  creditor  of  the  trade,  but  between  him  and  the 
legatees  under  the  will ;  and  in  this  lies  the  novelty  of 
the  question.  True,  this  difference  may  be  of  little 
moment,  so  far  as  the  solution  of  the  difBculty  may  be 
concerned,  for  the  rights  of  creditors  and  legatees  may 
be  regarded  as  upon  substantially  the  same  footing. 

In  McNeillie  v.  Acton  {supra),  Lord  Justice  Turner, 
said,  ''  Looking  at  the  language  of  this  will,  containing,  as 
it  does,  merely  a  direction  to  continue  the  trade,  without 
any  specific  direction  as  to  the  assets  which  are  to  be 
emi)Ioyed  in  it,  I  am  satisfied  that  it  was  Hot  the  meaning 
of  the  testettor  that*any  portion  of  his  assets  beyond  that 
which  was  employed  in  the  trade  at  the  time  of  his 
deaths  should  be  considered  as  the  fund  for  carrying  it 
on  after  his  death.*'  This  is  the  doctrine  laid  down  in 
most  of  the  cases,  but  none  of  them  define  what  are  assets 
so  employed  which  constitute  BMciifund.  None  of  them 
*  discuss  the  qnestion,  whether  the  debts,  or  book  accounts 
due  the  testator  on  account  of  the  business  at  the  time  of 
his  death,  constitute  a  part  of  such  assets  or  fund.  In 
JSxjy.  Richardson  {supra\  however,  where  the  testator 
was  member  of  a  partnership,  which  by  its  articles,  had 
several  years  to  continue  when  he  died,  and  which  pro- 
vided that,  in  case  of  the  death  of  either  partner,  he 
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sboald  appoint,  by  will  or  otherwise,  a  svccessor ;  and  the 
testator  did  by  will  appoint  his  wife  and  others,  his  exec- 
utors, his  successors,  to  carry  on  the  business,  which  was 
that  of  timber  merchants  in  Liverpool,  the  executors  re- 
fused to  act,  but  the  widow  qualified,  and  with  the  sur- 
viving partner  carried  on  the  business  until  the  firm  be* 
came  bankrupt;  the  question  was  whether  the  estate 
outside  of  what  the  testator  had  employed  in  the  busi- 
ness was  liable  to  creditors  of  the  firm,  so  constituted, 
and  the  court  held  that  all  that  was  meant  to  be  left  to 
carry  on  the  trade,  was  the  capital  of  the  trades  and  that 
the  executrix  was  not  authorized  to  employ  one  shilling 
of  the  assets  beyond  the  capital.  Undoubtedly,  the  debts 
due  the  firm,  in  whatever  form,  the  cash  and  stock  of 
.timber,  etc.,  on  hand  at  the  testator's  death,  were  a  part 
of  the  capital,  as  was  also  the  testator's  share  of  the  net 
earnings.  Had  there  been  no  such  arrangement  to  con- 
tinue the  business,  all  the- testator's  interests  in  the  co- 
partnership would  have  been,  at  his  death,  assets  be- 
longing to  his  estate,  subject,  of  coutse,  to  the  rights  of 
the  surviving  partner,  and  the  creditors  of  the  firm,  if 
any. 

In  Exp.  Garland,  it  was  held  that  where  the  will  di- 
rected a  limited  sum,  beside  the  property  actually  em- 
ployed in  the  business  at  the  testator's  death,  to  be  paid 
by  the  executors  for  the  purpose  of  carrying  on  his  trade 
(be  being  a  sole  trader),  the  general  assets,  beyond  that 
fundy  were  not  liable.  So  in  Burwell  n.  Mandeville's 
Executor  {supra\  Judge  Stoby  decided  that  where  the 
will  directed  that  the  testator's  interest  in  a  copartner- 
ship should  be  continued  therein  until  the  expiration  of 
the  term  liniited  by  the  articles,  the  remedy  of  the 
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creditors  was  limited  to  the  funds  embarked  in  that 
trade. 

The  ordinary  meaning  of  the  worA/undj  according  to 
Webster,  is  '*a  stock  or  capital ;  a  sum  of  money  ap- 
propriated as  the  foundation  of  some  commercial  or  other 
operation,  undertaken  with  a  view  to  profit,  and  by 
means  of  which  expenses  and  credit  are  supported  ;  and 
hence  the  word  is  applied  to  the  money  which  an  in- 
dividual may  possess,  or  the  means  he  can  employ  for 
carrying  on  any  enterprise  or  operation.  No  prudent 
man  undertakes  an  expensive  business  without  funds." 
Now,  what  was  the  intention  of  the  testator  in  this  regard, 
as  ascertained  from  the  will  and  the  surrounding  circum- 
stances. He  directed  this  trade  to  be  carried  on  for  the 
benefit  of  his  widow.  It  was  a  business  in  which  he  had 
given  credit  largely,  as  there  were  book  accounts  due  to 
him,  growing  out  of  the  trade,  to  the  large  amount  of 
nearly  $14,000.  The  trade  could  not,  therefore,  be  ad- 
vantageously carried  on  so  that  the  widow  should  derive 
a  benefit  from  it,  without  a  cash  capital.  So  much  of  the 
book  accounts  as  were  collectible,  if  available  for  that 
purpose,  would  constitute  such  cash  capital ;  and  would 
undoubtedly  have  been  necessarily  used  by  the  testator, 
had  he  lived,  to  carry  on  his  business  successfully. 
These  credits,  in  the  shape  of  book  accounts  due  to  the 
trade,  were,  therefore,  I  think,  intended  by  the  testator  to 
be  used,  so  far  as  necessary,  for  the  carrying  on  of  the  bus- 
iness. Besides  this,  it  was  evidently  his  intention,  that 
at  the  death  of  his  widow,  his  grandson,  Myron  E.  Boyd, 
should  at  once  step  into  a  business  in  successful  opera- 
tion. This  could  hardly  have  been  accomplished,  had 
there  been  an  attempt  to  carry  it  on  without  any  cash 
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capital  whatever.  His  i  ntention  that  his  grandsoa  should 
continue  the  business  of  his  life,  is  further  manifested  by 
his  devising  to  him  the  lot,  store  and  workshop  where 
he  had  carried  on  the  trade.  I  am,  therefore,  of  opinion 
that  the  executor  had  a  right  to  employ  the  avails  of  the 
book  accounts,  so  far  as  necessary,  to  carry  on  the  trade 
as  directed  by  the  will,  as  they  were  set  apart  by  the  tes- 
tator for  that  purpose,  not  only  as  being  a  part  of  the 
fund  used  by  him  in  that  trade,  but  also  because  of  his. 
intention  to  that  eflEect,  as  derived  from  other  provisions 
of  the  will  to  which  allusion  has  been  made. 

This  provision  of  the  will,  resulting  as  it  did  in  a  loss, 
does  not  seem  to  have  been  a  very  wise  one ;  but,  as 
Vice-Chancellor  Shai)wfxl  once  remarked,  "Every  tes- 
tator, by  the  law  of  the  land,  is  at  liberty  to  adojit  his 
own  nonsense  in  disposing  of  his  property."  It  is 
claimed  that  this  loss,  amounting  to  about  $1,100,  should 
not  fall  upon  the  legatees,  but  upon  the  executor  person- 
ally. This  view  would  be  just,  provided  the  executor 
had  been  guilty  of  a  breach  of  his  trust,  but,  as  I  have 
endeavored  to  show,  he  was  simply,  and  in  good  faith, 
obeying  the  directions  given  to  him  by  the  will.  True, 
he  might  have  refused  to  qualify,  and  thus  saved  him- 
self from  vexation  and  trouble,  ill  compensated  by  his 
commissions.  But  he  did  undertake  the  duties  of  the 
ofBce,  and,  for  aught  that  appears,  discharged  them 
faithfully.  In  Perry  v.  Laible  (32  N.  J.  Eq.,  791),  the 
court  says,  "for  what  they  do  in  obedience  to  their  trust 
the  executors  are  entitled,  in  equity,  to  be  indemnified 
out  of  the  property  lawfully  embarked  in  the  business.' ' 
This  seems  to  be  just  and  reasonable  ;  and,  adopting  this 
principle,  the  executor  may  be  reimbursed  out  of  the 
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fund  employed  in  the  business  at  the  time  of  the  testa- 
tor's death.  There  was  collected  of  the  book  accounts 
resulting  from  the  trade  about  $7,000,  thus  presenting 
ample  means  to  indemnify  him. 

It  seems  to  me,  too,  that  the  debt  of  1226.23,  incurred 
by  the  executor  in  carrying  on  the  trade,  which  was  out- 
standing at  the  death  of  the  widow,  and  paid  by  him, 
stands  upon  the  same  footing  as  the  preceding  item.  It 
accrued  during  the  life- time  of  the  widow,  and  immedi- 
ately upon  her  death,  all  of  the  stock  in  trade,  tools, 
etc.,  by  the  terms  of  the  will,  became  Boyd's.  The  ex- 
ecutor could  not  speculate  as  to  the  time  of  the  death  of 
the  widow,  iSx  a  certain  time  for  her  to  die,  and  cease  to 
carry  on  the  trade  in  anticipation  of  the  event  happening 
at  that  time,  but  was  obliged  to  continue  it  down  to  the 
time  of  its  actual  occurrence. 

The  widow  should  have  been  paid  the  profits  of  the 
business  annually,  if  there  were  any,  and  then,  when 
there  were  none  for  any  particular  year,  or  the  business 
was  conducted  *at  a  loss,  of  course  she  was  entitled  to 
nothing.  The  account  of  proceedings  filed  is  not  very 
clear  on  the  subject,  but  this  theory  will  account  for  her 
having  been  rightfully  paid  some  profits,  when  there 
was,  on  the  whole,  a  loss. 

A  decree  should  be  entered  in  accordance  with  these 
views,  and,  as  the  question  is  a  novel  one,  costs  are 
allowed  to  the  executor,  with  a  suitable  allowance  to 
both  parties,  based  upon  the  usual  aflSidavits. 
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Westohestbb  County.— Hon.    OWEN  T.   COFFIN,  Subko- 

6ATB. — March  and  April,  1882. 

Chalkeb  t.  Chalker. 

In  the  matter  of  tTie  estate  of  Martha  B.  Chalkeb,  de- 
ceased. 

The  testatrix  was  stricken  with  paralysis  March  1..  and  died  May  8,  1879, 
leaving  a  small  estate  of  about  $1,200>  of  whicli  tlie  sum  of  $1,125  was 
in  savings  bank.  By  her  will,  executed  March  19, 1879,  she  bequeathed 
this  sum  in  equal  shares  to  her  two  sons,  one  of  \vhom  she  appointed 
her  executor.  Tlie  latter  bad  tbe  chief  care  of  ber  during  the  illness, 
and  she  died  at  his  house.  On  his  accounting,  the  executor  omitted  to 
charge  himself  with  the  (1,125,  claiming  it  :is  a  gift  inter  vt'ws,  from 
his  mother.  He  testified  that,  on  April  10,  1879,  she  proposed  to  give 
him  the  deposit,  and  signed  an  order  on  the  bank,  which  was  witnessed 
by  her  attending  physician;  that  he  drew  the  money  and  delivered  it 
to  her,  whereupon  she  handed  it  again  to  him,  requesting  him  to  make 
good  use  of  it,  pay  some  debts,  etc.  The  physician  was  not  called. 
Objections  to  the  account  being  filed, — 

Held,  that,  in  view  of  the  relationship  between  decedent  and  the  alleged 
donee,  the  burden  of  proof  lay  upon  him  to  establish  the  fairness  and 
propriety  of  the  gift;  that  it  was  impossible  to  di^over  the  mind  and 
motives  of  decedent;  that  the  circumstances  of  her  illness,  the  unex- 
plained annulment  of  her  recent  natural  testamentary  disposition,  and 
the  advantage  of  situation  of  the  claimant,  who  alone  testified  to  tbe 
transaction,  led  to  the  conclusion  that  the  gift  did  not  proceed  from 
her  own  free  will  ;  and  that  the  executor  must  account  for  the  sum  in 
dispute,  as  part  of  the  estate. 

The  sum  of  $40,  for  a  burial  plot,  is  a  reasonable  disbursement,  as  a  pait 
of  the  funeral  expenses,  where  decedent's  personal  estate  is  $1,200. 


Under  Code  Qiv.  Pro.,  §2567,  prohibiting  the  allowance  of  costs,  by  the 
Surrogate,  other  than  expenses,  out  of  an  estate  or  fund  less  than 
$1,000  in  amount  or  value,  the  amount  of  an  estate  is  not  the  balance 
left  after  pa3rment  of  funeral  expenses,  debts  and  expenses  of  adminis- 
tration, but  the  gross  amount  thereof,  at  the  time  of  the  owner's  death, 
with  any  increase  up  to  the  time  of  accounting. 

4 

Hearing  of  objections  on  the  judicial  settlement  of 
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the  account  of  Sumner  Chalker,  executor,  etc.,  of  dece- 
dent. 

The  testatrix  was  seized  with  her  last  illness  about 
March  1,  1879,  made  her  will  on  the  19th  of  the  same 
month,  and  died  on  May  3rd,  following.  The  bulk  of  her 
small  estate  consisted  of  $1,125,  of  which  $1,000  was  in  a 
savings  bank  at  Portchester,  Westchester  county,  and 
$125  in  a  savings  bank  at  Hartford,  Conn.  When  at- 
tacked with  her  illness,  which  was  paralysis,  she  was 
boarding  at  East  Portchester,  in  Connecticut,  where  she 
remained  until  a  few  days  before  her  death.  Her  son, 
Sumner  Chalker,  who  resided  in  New  Rochelle,  had  the 
chief  care  of  her  during  her  sickness ;  he  gave  instruc- 
tions for  the  preparation  of  her  will,  of  which  he  was  made 
executor,  and  which,  among  other  things,  bequeathed 
the  $1,125,  after  the  payment  of  her  debts  and  funeral 
expenses,  equally  to  him  and  his  brother  Homer,  her 
only  sons  ;  but  the  latter  share  was  to  be  held  in  trust 
for  Homer's  life,  with  remainder  over  to  Homer's  chil- 
dren. The  executor  did  not,  on  his  accounting,  charge 
himself  with  this  supi,  claiming  that  his  mother  gave  it 
to  him  about  the  10th  day  of  April  preceding  her  death. 
His  statement,  on  being  examined  by  the  contestant 
Homer  Chalker,  was  that  she  proposed  to  give  him  the 
money  ;  that  she  signed  an  order  on  the  savings  bank 
directing  the  payment  of  the  money  to  him,  which  was 
witnessed  by  her  attending  physician ;  that  he  went  to 
the  bank,  drew  the  money,  carried  and  handed  it  to  her, 
who  handed  it  back  to  him  without  counting  it,  and  said 
she  gave  it  to  him,  requesting  him  to  make  good  use  of 
it,  pay  some  debts,  etc.  The  physician  was  not  called  to 
testify. 

Vol.  v.— 81 
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■_  I  ■  I    ■  -  

Some  qaestioQS,  other  than  that  of  the  validity  of 
this  gift,  were  raised,  which  are  disposed  of  in  the 
opinion. 

Banks  &  RoosByxLT,  for  exeetUor, 
Abthur  T.  HoFFiCAN,  foT  cltjectoT, 

The  Subrogate. — The  chief  question  for  considera- 
tion is  the  validity  of  the  gift,  the  evidence  showing  the 
capacity  of  the  testatrix  to  transact  business  understand- 
ingly,  to  be  very  doubtful. 

When  it  is  established  that  a  relationship  exists,  such 
as  principal  and  agent,  attorney  and  client,  parent  and 
child,  between  the  donor  and  donee,  then,  before  the 
validity  of  the  gift  will  be  upheld,  it  must  be  made  to 
appear  that  the  transaction  was  unaffected  by  fraud  of 
any  description  whatever,  either  actual  or  const^ructive. 
The  burden  of  proof  rests  on  the  donee,  to  establish  its 
perfect  fairness  and  propriety.  And  it  is  the  duty  of  the 
court  to  search  the  evidence  carefully,  and  be  vigilant  to 
ascertain  the  real  nature  and  character  of  the  transaction, 
and  to  learn  the  mind  and  motives  of  the  giver.  If  such 
proof  cannot  be  given,  then  the  case  will  be  treated  as 
one  of  constructive  fraud,  and  the  gift  set  aside  (Decker 
V.  AVaterman,  67  Barb.^  460). 

Now,  considering  that  the  alleged  donor  had,  shortly 
before  the  date  of  the  alleged  gift,  been  stricken  with 
paralysis,  by  which  her  body  and  mind  were  shattered ; 
that  she  had  then  executed  a  will  which  she  was  deemed 
competent  to  execute  only  because  it  was  in  accordance 
with  the  laws  of  natural  affection  and  justice,  by  which 
she  had  given  the  bulk  of  her  small  property  equally  to 
her  two  sons,  one  of  whom  was  to  hold  the  share  of  the 
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Other  in  trust,  for  sufficient  reasons ;  and  considering  that, 
shortly  thereafter,  this  alleged  gift  was  made  by  her,  by 
which  the  will  was  materially  changed  and  almost  ren- 
dered nugatory,  without  any  reference  being  made  by 
her  to  that  will,  it  seems  to  me  that  the  transaction  can- 
not  be  sustained  as  a  valid  gift.  It  is  impossible  to 
learn  the  real  mind  and  motives  of  the  deceased.  It  may 
well  be  that  she  intended,  provided  she  had  mind  and 
memory  sufficient  to  form  an  intelligent  intention,,  to 
place  the  money,  or  what  should  remain  of  it  after  pay- 
ing her  debts  and  funeral  expenses,  in  the  hands  of 
Sumner  Chalker,  for  himself  and  brother,  thus  adeeming 
the  legacies,  and  so  far  superseding  the  provisions  of  the 
will.  Sumner  was  in  ^^Imost  constant  attendance  upon 
his  mother  during  her  illness  of  about  seven  weeks,  from 
about  March  1st  to  May  3d,  when  she  died,  and  in  a 
position  affording  him  every  facility  to  take  advantage 
of  her  mental  and  physical  weakness.  She  was  seized 
with  the  disease  of  which  she  died  on  March  1st ;  the 
will  was  executed  on  the  19th  of  the  same  month ;  the 
alleged  gift  made  April  10th,  and  she  died  May  3d. 
The  alleged  donee  is  the  only  witness  who  testifies  to  the 
transaction.  Of  course,  he  has  a  vital  interest  in  having 
it  pronounced  valid.  While  our  statute  renders  him 
competent  as  a  witness  for  the  contestant,  it  leaves  his 
testimony  open  to  such  criticism  and  suspicion  as  are 
always  engendered  by  the  fact  of  an  existing  pecuniary 
interest.  In  the  case  of  Griffiths  v.  Robins  (3  Madd., 
191),  it  was  held  that,  to  maintain  a  gift  under  such  cir- 
cumstances as  appear  in  this  case,  it  must  be  established, 
by  the  intervention  of  a  third  person,  that  the  gift  pro- 
ceeded from  the  free  will  of  the  donor,  and  was  fully. 
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understood  by  her.  In  Goddard  v.  Carlisle  (9  Price,  169), 
the  court  laid  down  the  same  doctrine.  These  cases  are 
cited  approvingly  in  Nesbit  v,  Lockman  (34  iT.  n,  167). 
Sears  v.  Shafer  (6  N.  F.,  268)  is  also  a  strong  authority 
on  the  point  under  consideration. 

The  alleged  gift  must,  therefore,  be  regarded  as  in- 
valid, and  the  executor  be  required  to  account  for  the 
money  he  so  obtained  from  the  deceased,  but  as  he  paid 
some  debts  of  hers,  after  he  received  it  and  before  she 
died,  those  items  should  be  allowed  to  him.  None  of 
them  are  objected  to,  except  the  item  of  $8  paid  for  house- 
keeping. As  the  objection  taken  to  his  testimony  as  to 
transactions  and  communications  between  him  and  the 
deceased  is  sustained,  there  is  no  evidence  to  prove  the 
item,  and  it  is,  therefore,  disallowed.  The  item  of  $40 
for  a  burial  plot,  being  a  part  of  the  funeral  expenses, 
and,  under  the  circumstances,  reasonable,  is  allowed. 

As  to  the  item  of  $168,  being  a  claim  of  the  executor 
for  services  rendered  by  him  to  her  during  her  last  sick- 
ness, I  exclude  all  of  the  executor's  testimony  on  the 
subject  as  incompetent,  and  must,  therefore,  look  else- 
where for  evidence  on  the  subject.  It  appears,  then, 
from  the  testimony  of  his  sister,  that,  after  the  first  week 
of  the  illness  of  the  testatrix,  the  executor  and  his  wife 
were  in  attendance  upon  her,  they  residing  at  New 
Kochelle  and  she  being  at  East  Portchester  in  Con- 
necticut,  about  fifteen  miles  distant ;  that  she  was  re- 
moved to  their  house  in  New  Rocheile  some  four  or  five 
days  before  her  death,  where,  the  presumption  is,  they 
cared  for  her.  It  otherwise  appears  that  the  executor 
was  active  in  procuring  the  making  of  the  will,  and  in 
other  ways  busied  himself  in  her  affairs.    On  the  whole,  I 
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do  not  consider  his  bill  an  unreasonable  one,  and  it  is  ac- 
cordingly allowed.    Costs  are  allowed  to  contestant. 
Decreed  accordingly. 


Subsequently  to  the  entry  of  the  decree,  in  accordance 
with  the  above  opinion,  a  motion  was  made  to  open  the 
same,  so  far  as  to  permit  a  reconsideration  of  the  question 
of  allowance  of  costs,  it  being  claimed  by  the  executor 
that  the  amount  and  value  of  the  estate  was  less  than 
$1,000.  The  inventory  filed  showed  the  amount  of  the 
estate,  which  was  wholly  personal  property,  to  be  only 
$803.42,  but  it  was  found  (above)  that  it  should  be  in- 
creased by  the  sum  of  $1,125,  being  the  amount  of  an  al- 
leged gift,  held  to  be  invalid,  and  out  of  which  the  exec- 
utor had  paid  some  of  testatrix^  s  debts  to  the  amount  of 
$242.  It  also  appeared  that  the  sum  of  $187.16  embraced 
in  the  inventory  was  the  amount  of  claims  which  could 
not  be  collected.  The  executor  was  charged  with  $45, 
for  interest  on  the  amount  of  the  alleged  gift,  which  was 
treated  as  increase. 

C.  H.  Roosevelt,  for  the  motion. 
A.  T.  Hoffman,  opposed. 

The  Surrogate. — By  section  2657  of  the  Code,  it  is 
provided  that  ^'  costs,  other  than  actual  expenses,  cannot 
be  awarded  to  be  paid  out  of  an  estate  or  fund,  which  is 
less  than  one  thousand  dollars,  in  amount  or  value."  The 
sole  question  is, — did  or  did  not  the  amount  of  the 
estate  of  the  deceased  exceed  $1,000?  At  the  time 
of  settling  the  decree,  it  was  decided  that  it  did,  and 
I  see  no  good  reason  to  hold  otherwise  now.  The  amount 
of  the  estate  at  the  time  of  the  death  of  the  owner,  with, 
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perhaps,  any  increase  thereon  up  to  the  time  of  the  ac- 
counting, must  determine  as  to  the  power  of  the  court  to 
exercise  the  discretion  with  which  it  is  clothed,  as  to 
granting  or  withholding  costs. 

The  estate  of  a  decedent  consists  of  all  of  his  posses- 
sions at  the  time  of  death,  and  it  is  such  estate  which  must 
be  administered  ;  which  administration  consists  in  the 
payment  of  funeral  expenses,  expenses  of  administration, 
debts  and  legacies,  or  distributive  shares.  As  to  the  per- 
sonal estate,  the  inventory  usually  fixes  the  amount  in 
the  first  instance,  but  it  may  be  corrected  by  shewing 
that  articles  were  embraced  in  it  which  did  not  belong  to 
the  deceased,  that  others  were  not  worth  the  appraised 
value,  and  that  still  others  were  worthless ;  as  debts 
which  were  not  collectible.  Besides,  items  may  be  ad- 
ded which  should  have  been  embraced  in  it.  When  such 
corrections  have  been  made,  the  value  and  amount  of  the 
estate  is  ascertained  ;  but  if  there  has  been  anj'-  increase, 
I  am  inclined  to  think  the  amount  of  it  should  be  added. 
Thus,  the  figures  resulting  inform  the  court  whether  it 
can  exercise  its  discretion  in  regard  to  granting  costs. 
That  funeral  expenses,  debts  and  expenses  of  admin- 
istration have  been  paid  out  of  the  amount  of  the  estate, 
can  make  no  diflPerence.  The  question  of  costs  is  de- 
termined, not  by  the  amount  of  the  balance  of  the  estate 
after  such  payments,  but  by  the  gross  amount  thereof. 

In  this  case,  the  inventory  filed  disclosed  the  amount 
of  the  estate  to  be  $303.42,  but  the  testimony  showed 
that  an  item  of  $1,125,  claimed  to  have  been  given  away 
by  the  deceased  in  her  life-time,  and  which  was  found 
not  to  have  been  a  valid  gift,  had  not  been  placed  upon 
the  inventory,  and  belonged  to  her  estate.     This  made 
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the  whole  amount,  $1,428.42,  but  it  also  appeared  that  of 
the  items  on  the  inventory  $187.16  was  uncollectible, 
thus  reducing  the  amount  of  the  estate  to  $1,241.26, 
without  taking  into  consideration  the  sum  of  about  $45 
of  increase,  which  would  make  it  $1,286>26,  The  court 
therefore  had  power  to  award  costs. 

It  is  claimed,  however,  that  the  sums  paid  out  of  the 
$1,125,  by  Sumner  Chalker,  in  satisfaction  of  claims 
against  the  deceased,  during  her  life-time,  to  the  amount 
of  $242,  should  not  be  regarded  as  any  part  of  the  estate, 
and  that  thus  the  amount  thereof,  without  including  the 
amount  of  the  increase,  would  be  less  than  $1,000.  As- 
suming that  this  sum  was,  in  various  items,  paid  by  him 
prior  to  her  death,  about  which  there  seems  to  be  some 
question,  yet  as  the  alleged  gift,  by  virtue  of  which  he 
held  the  money,  was  declared  void  as  such,  he  had  no 
right  to  use  it  for  any  purpose ;  and  any  such  payments 
made  by  him  must  be  treated  as  advancements  made  for 
the  deceased,  and  thus  constitute  claims  against  her 
estate.  Indeed,  he  presented  a  verified  claim  to  this 
court,  embracing  these  payments,  in  which  he  alleged 
they  were  ''for  cash  advanced  by  him  for  her  account." 
But,  conceding  that  the  $242  should  be  deducted,  thei^ 
still  remains  $1,044.26  as  the  amount  of  the  estate. 

It  is  also  asked  that  the  decree  be  opened  in  order  to 
enable  the  executor  to  show  that,  instead  of  $1,125,  the 
amount  of  the  alleged  gift  was  only  $1,114,  and  that, 
therefore,  the  executor  is  charged  with  $11  too  much. 
The  figures  which  he  now  seeks  to  reduce  were  taken 
from  his  own  evidence,  and  if  he  there  made  a  mistake, 
I  can  see  no  propriety  in  opening  the  case,  to  litigate  as 
to  that  smaU  sum,  at  a  probable  expense  of  more  than 
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twice  the  amoiiat.    The  motion  most  be  denied.    Afl  the 
question  is  novel,  costs  are  not  granted  to  either  party. 
Ordered  accordingly. 


New  Yobk  County. — Hon.  D.  G.  ROLLINS,  SimBOGATB.-^ 

February,  1882. 

Becker  v.  Bochus. 

In  the  matter  of  the  probate  of  the  wiU  of  Hbnby  Srrria, 

deceased. 

The  intent  of  the  final  sentence  of  Code  Civ.  Pro.,  §  2648,— excluding,  from 
the  one  year's  limitation  of  pix>ceedings  to  revoke  probate  of  a  will,  an 
application  to  vacate,  etc.,  a  decree  pursuant  to  section  2481,  subd.  6, 
— is  to  soften  the  rigor  of  the  remjiinder  of  the  first-named  section  by 
extending  the  Surrogate's  general  •poMser  of  setting  aside,  etc.,  to  decrees 
of  probate  after  a  year  from  their  rendition.  After  the  year,  the  appU- 
cation  is  in  the  Surro^te's  discretion. 

Accordingly,  where  a  petition  for  revocation  of  a  probate  decree  rendered 
in  1873  Avas  presented  after  the  lapse  of  more  than  seven  years,  by  a 
daughter  of  testator,  wlio,  though  then  an  infant,  was  not  represented 
by  guardian  on  the  probate,  she  claiming  that,  by  reason  of  the  provis- 
ions of  the  Code  mentioned,  her  time  to  apidy  was  unlimited, — ^it  ap- 
pearing that  she  became  of  age  in  1874: — 

RdA,  that  her  absolute  right  to  contest  the  probate  ceased  at  the  end  of  a 
year  after  the  decree  was  i*endered;  that  she  had  been  guilty  of 
laches  by  delay;  and  that  the  application  should  be  denied. 

This  was  a  petition  by  Marguerite  Becker,  a  daughter 
of  decedent,  praying  for  the  revocation  of  probate  of  his 
will,  and  that  Martin  Bochus  and  Anton  Sehneler,  the 
executors,  and  others,  be  cited  to  show  oauae,  etc.  The 
facts  appear  sufficiently  in  the  opinion. 

Thomas  Stbyenson,  fcr  peHUoner, 

John  C.  Clbog,  far  executors, 

William  Ssttlb,  special  guardian  for  infants. 
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The  Sueeogate. — Henry  Sit  tig  died  iu  1873.  He 
left  several  children,  all  minors,  among  whom  was  his 
daughter  Marguerite,  the  petiti'oner.  The  will  was  admit- 
ted to  probate  two  weeks  after  decedent's  death. 

The  petition  for  proof  of  the  will  was  made  by  the' 
widow,  and  erroneously  alleged  that  Marguerite  was  of 
age  at  the  time  of  her  father's  death.  Accordingly,  she 
was  not  represented  by  any  guardian,  general  or  special. 
She  became  of  age  at  some  time  during  the  following 
year,  and,  in  the  year  1875,  successfully  prosecuted,  in 
the  superior  court  of  this  city,  an  action  against  the 
executors  of  her  father's  estate,  for  money  lent  him  in 
his  life-time.  She  now  seeks,  after  the  lapse  of  seven 
years,  to  procure  a  revocation  of  the  probate,  on  the 
ground  of  undue  influence,  coercion,  fraud  and  non- 
compliance with  the  legal  formalities  of  execution. 

It  is  claimed,  in  opposition  to  this  application,  that 
the  petitioner  is  bound  by  the  provisions  of  section  2648 
of  the  Code.  That  section  provides  that  such  a  petition 
as  the  one  under  consideration  '^must  be  presented 
within  one  year  after  the  recording  of  the  decree  admit- 
ting the  will  to  probate,  except  that,  when  the  person 
entitled  to  present  it  is  then  under  a  disability  specified 
in  section  396  of  this  act,  the  time  of  such  disability  is 
not  part  of  the  year  limited  in  this  section,  urdess  such 
pei'son  shall  have  appeared  by  general  or  special  guar- 
dian or  otherwise  on  such  probate?^  Infancy  is  one  of 
the  disabilities  mentioned  in  section  896.  It  would 
appear,  therefore,  from  the  words  just  quoted,  that  the 
time  long  since  elapsed,  within  which  this  petitioner 
could  apply  to  this  court  for  revocation  of  probate. 

But  it  is  claimed,  in  her  behalf,  that,  by  the  con- 
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eluding  sentence  of  section  2648,  the  portion  of  that  sec- 
tion already  quoted  is  made  utterly  nugatory,  and  that 
the  petitioner's  status  is  precisely  the  same  bb  if  she  had 
made  her  application  in  1876.  If  this  is  a  correct  con- 
struction of  the  words  in  qn^tion.  the  section  as  a  whole 
is  simply  absurd.  But  is  it  ?  The  words  relied  upon  by 
the  petitioner  are  the  following  :  "  But  this  section  does 
not  aflfect  an  application  made  pursuant  to  subdivision  6 
of  section  2481  of  this  act."  That  subdivision  reads  as 
follows:  "A  Surrogate,  in  court  or  out  of  court,  as  the 
case  requires,  has  power  ...  to  open,  vacate,  mod- 
ify, or  set  aside,  or  to  enter  as  of  a  former  time,  a  decree 
or  order  of  this  court." 

It  seems  to  me  very  evident  that,  by  this  language, 
the  legislature  simply  meant  to  say  that,  from  the  gen- 
eral power  of  setting  aside  decrees,  which  was  accorded 
to  Surrogates  by  section  2481,  the  power  to  revoke  pro- 
bate of  a  will  was  not  excluded,  even  though  more  than 
a  year  might  have  elajjsed  since  the  admission  of  such 
will  to  probate.  But  a  gmnt  of  power  is  by  no  means 
identical  or  necessarily  coincident  with  a  requirement 
for  its  exercise.  I  think  that  the  manifest  design  of  the 
legislature  was  to  i)ermit  the  Surrogate  to  exercise  his 
discretion,  in  entertaining  or  denying  such  application 
for  a  revocation  as  would  be  absolutely  barred  if  the 
statute  of  limitations  were  to  be  strictly  enforced.  In 
other  words,  the  design  of  the  latter  portion  of  the  section 
in  question  was  to  soften,  in  its  application  to  proper 
cases,  the  rigor  of  the  earlier  portion. 

If  this  construction  of  the  statute  is  correct,  the  ques- 
tion which  next  arises  is,  whether  there  is  anything  in 
the  particular  circumstances  of  this  case,  to  justify  me  in 
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granting  the  prayer  of  this  petition.  I  do  not  think  that 
there  is.  It  is  unnecessary  to  decide  whether  the  peti- 
tioner is  estopped  by  her  dealing  with  the  executors  as 
such,  in  th6  suit  which  she  brought  against  them  upon 
coming  of  age.  But  the  facts,  that  that  suit  was  brought, 
and  that  seven  years  have  since  elapsed,  are  controlling 
ones  in  leading  me  to  deny  her  application.  If  she  had 
any  equitable  rights,  she  has  slept  on  them  too  long  to 
wake  up  and  claim  them  now. 

It  has  been  urged,  in  her  behalf,  that,  bj^  reason  of 
her  infancy  at  the  time  the  will  was  proved,  and  her  non- 
representation  by  guardian,  the  court  had  no  jurisdiction 
to  admit  the  will  to  probate.  I  think  otherwise.  And 
so  did  the  legislature  which  enacted  the  section  under 
discussion,  as  will  appear  by  reference  to  the  words  first 
italicised  in  the  opinion.  The  phrase,  ''  unless  such  per- 
son shall  have  appeared  by  general  or  special  guardian 
or  otherwise  on  such  probate '^  is  meaningless  upon  any 
other  theoiy.  That  language  involves  a  distinct  implica- 
tion that,  as  to  cases  where  infants  and  other  persons 
under  disability  have  not  appeared  by  general  or  special 
guardian,  the  limit  of  time  within  which  they  have  ab- 
solute time  to  contest  the  probate  is  one  year  after  the  dis- 
ability has  ceased.  After  that,  they  may  appeal  to  the  dis- 
cretion of  the  Surrogate,  whose  decision  may  be  reviewed 
on  appeal  (§  2481).    The  application  must  be  denied. 

Ordered  accordingly. 
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Kkw  Yobk  Couhtt. — Hon.  D.  G.  ROLLINS,  Subbogaxs.*- 

February,  1882. 

Machini  v.  Zanoni. 

I7i  the  matter  of  the  estate  of  Antonio  D.  Ghio,  de- 
ceased. 

Where  a  woman  flees  from  her  husband  and  enters  immediately  on  illicit 
relations  with  another  man,  which  she  continues  for  five  years,  there 
is  no  presumption  at  the  end  of  that  time,  in  the  absence  of  evidence 
to  the  contrary,  that  her  husband  is  dead. 

The  petitioner  was  married  to  M.  in  1855|  and  lived  with  him  in  New  York 
city  until  1861,  when  she  suddenly  left  his  house,  and,  going  to  prem- 
ises provided  by  decedent,  cohabited  witli  hiiu  until  his  dcith,  in  1881» 
never  again  seeing  M.,  or  concerning  herself  about  him.  The  cohabit- 
ation with  decedent  was  confessedly  meretricious  until  1865,  during 
which  year,  according  to  petitioner's  testimony,  a  sort  of  ceremonial 
occurred,  which  she  deemed  a  marriage  but  ween  them.  On  her  appli- 
cation for  letters  of  administmtion,  as  being  decedent's  widow,  on  the 
ground  that,  although  she  and  M.  had  not  been  separated  for  five  years 
when  her  alleged  marriage  with  decedent  occurred,  their  continued  co- 
habitation after  the  lapse  of  that  period,  and  the  fact  of  their  holding 
themselves  out  as  husband  and  wife,  raised  the  presumption  of  a  mar- 
.  riage  which  was  valid  until  annulled,  under  %  R,  8.,  139,  §  6,  making 
such  a  provision  in  a  case  where  a  ' '  person,  whose  husband  or  wife  shall 
have  absented  himself  or  herself,  for  five  years,  shall  marry,"  etc., — 

HM,  that  M.,  not  having  "  absented  himself,"  the  statute  did  not  apply,  and 
that,  there  being  no  proof  or  presumption  of  his  death,  any  marriage 
between  petitioner  and  decedent  was  absolutely  void  under  2  B,  &, 
189,  §  6,  and  the  petition  should  be  denied. 

Application  for  letters  of  administration  upon  dece- 
dent's estate,  and  for  the  revocation  of  such  letters  al- 
ready granted  to  his  sister,  Augustina  L.  Zanoni.  The 
facts  appear  sufficiently  in  the  opinion 

LoBXNZO  Ullo,  for  petitumer, 

Horatio  F.  Ayerill,  for  odrnmitirainBo, 


f 
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TuE  Surrogate. — Ghio  died  in  Jane,  1881.  In  July, 
letters  of  administration  were  granted  to  his  sister.  The 
petitioner  subsequently  applied  for  the  revocation  of 
those  letters,  claiming  that  she  herself  was  the  widow  of 
the  deceased,  and  as  such  entitled  to  administer  upon  his. 
estate.  This  was  disputed,  and  thereupon  a  reference 
was  ordered  for  taking  testimony  as  to  whether,  at  the 
time  of  Gliio's  death,  the  petitioner  was  his  lawful  wife. 
The  referee  has  filed  his  report,  together  with  his  opin- 
ion, which  is  adverse  to  the  claim  of  the  petitioner.  By 
her  own  testimony,  it  appears  that,  in  the  year  1855,  she 
was  married  to  one  Andrew  Machini,  and  that,  in  1861, 
she  was  living  with  him  in  Sullivan  street,  New  York 
city.  One  morning  in  January  of  that  year,  after  her 
husband  had  left  the  house,  and  without  previous  an- 
nouncement of  her  purpose,  she  betook  herself  to  premi- 
ses provided  for  her  by  the  decedent  Ghio,  lived  with 
him  thereafter,  as  if  she  were  his  vidfe,  until  his  death  in 
1881,  and,  from  the  day  when  she  abandoned  Machini, 
never  saw  him,  and,  so  far  as  is  disclosed  by  the  testi- 
mony, never  tried  to  see  him,  or  concerned  herself  as  to 
his  whereabouts.  Her  intercourse  with  Ghio  was  confes- 
sedly meretricious  until  1865.  In  that  year,  if  the  peti- 
tioner is  to  be  believed  (and  I  agree  with  the  referee  that 
under  all  the  circumstances  her  story  may  well  be 
doubted),  some  sort  of  a  ceremonial  occurred,  which  she 
deemed  a  marriage  between  herself  and  Ghio.  An  old 
man,  with  a  name  **  something  like  Olse,  but  longer  than 
that,''  whom  she  had  never  seen  before,  and  never  saw 
afterwards,  and  whom  she  believed  to  be  a  notary,  asked 
her  if  she  was  willing  to  marry  Ghio,  and  she  answered 
"Yes."    And  then  "Olse"  announced  that  she  was  to 
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be  faithful  to  Ghio,  and  that  they  were  man  and  wife. 
So  far  as  she  knows,  Ohio  was  asked  no  qaestion,  made 
no  promises,  and  received  no  injunctions  of  fidelity,  and 
the  occuiTence  was  never  afterward  a  subject  of  remark 
Jl^etween  herself  and  him. 

It  is  declared  by  statute  that  a  second  marriage  con- 
tracted by  any  person,  during  the  life- time  of  a  former 
husband  or  wife,  is  absolutely  void,  unless  such  former 
husband  or  wife  has  been  sentenced  to  life  imprisonment, 
or  unless  the  first  marriage  has  been  annulled  or  dissolved 
(3  jR.  S.  [6  ed.],  148,  §  4,  subd.  1,  2). 

JN'ow,  it  is  not  claimed  that  the  marriage  between 
Machini  and  the  petitioner  was  ever  annulled  or  dissolved, 
or  that  he  was  ever  sentenced  to  life  imprisonment.  Any 
intermarriage,  therefore,  of  Ghio  and  the  petitioner  was 
absolutely  void,  if  it  occurred  during  the  life-time  of 
Machini. 

This  raises  the  question  whether,  in  the  absence  of 
any  direct  evidence  on  the  subject,  Machini  must  be 
presumed  to  be  alive,  or  must  be  presumed  to  be  dead. 
The  petitioner  swears  that,  in  1864,  Ghio  and  somebody 
else  told  her  that  her  husband  was  dead.  This  is  mani- 
festly insufficient  evidence  of  the  fact  of  death,  and  no 
stress  is  laid  upon  it  by  the  petitioner's  counsel. 

But  it  is  urged  that  this  case  falls  within  an  excep- 
tion to  the  statutory  provision  above  cited,  which  is  as 
follows:  ''If  any  person  whose  husband  or  wife  shall 
have  absented  himscdf  or  herself,  for  the  space  of  five 
successive  years,  without  being  known  to  such  person  to 
be  living  during  that  time,  shall  marry  during  the  life- 
time of  such  absent  husband  or  wife,  the  marriage  shall 
be  void  only  from  the  time  that  its  nullity  shall  be  pro- 
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nonnced  by  a  court  of  competent  authority"  {Id.y 
§5). 

It  is  insisted  that,  although  Machini  and  the  peti- 
tioner had  not  been  separated  for  five  years  when  her 
alleged  marriage  with  Ghio  took  place,  their  continued 
cohabitation  after  the  five  years  had  elapsed,  coupled 
with  the  fact  that  they  held  themselves  out  to  the  world 
as  husband  and  wife,  raises  a  presumption  of  a  new  mar- 
riage, which  is  valid  until  annulled ;  that  the  law  will 
rather  presume  Machini  to  be  dead,  than  the  petitioner 
to  be  guilty  of  bigamy,  and  that  this  court  must,  accord- 
ingly, find  her  to  have  been  Ghio's  wife  at  the  time  of 
his  decease.  The  brief  of  counsel,  in  advocacy  of  this 
claim,  is  ingenious,  and  the  authorities  cited  to  some 
extent  support  his-  position. 

It  is,  doubtless,  the  law  of  this  State  that  a  second 
marriage  of  one  who  is  within  the  prohibition  of  the 
statute  may  be  inferred  from  matrimonial  cohabitation, 
after  the  death  of  the  person  whose  continued  life  caused 
the  disability.  To  this  effect  are  the  decisions  in  Rose 
V.  Clark  (8  Paige^  574) ;  Fenton  v.  Reed  (4  Johns. ^  52) ; 
Hyde  v.  Hyde  (3  Bradf.,  509). 

But  those  cases  are  unlike  the  present  case,  because 
there  is  no  evidence  here  that  Machini  is  dead.  It  is, 
however,  insisted  that  his  death  must  be  inferred  from 
his  long  absence,  and  numerous  authorities  are  cited  as 
sustaining  that  position.  It  will  be  found,  upon  careful 
examination,  that  they  lend  it  no  support.  The  analogy 
of  those  cases  to  the  present  would  be  complete,  if  it  had 
been  Machini,  instead  of  the  petitioner,  who  had  disap- 
peared from  home  with  a  paramour. 

The  exception  of  the  statute  is  in  favor  only  of  one 
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whose  husband  or  wife  shall  have  absented  himself  or 
herself  for  the  space,  etc.  If  A.  and  B.  are  together, 
and  A.  goes  away,  the  situation  is  somewhat  inaccurately 
described  by  saying  that  B.  has  '^absentedjiimself." 
In  this  respect,  the  case  under  consideration  differs  from 
those  cited.  See  Jackson  v.  Claw  {18  Jolufs.,  34C) ;  King 
V.  Paddock  (18  Id.,  141) ;  Cochrane  v,  Libl)y  (18  Me.,  89) ; 
Greensborough  t).  Underbill  (12  Vt.,  604) ;  Lockhart  o. 
White  (18  Texas,  102) ;  Rex  v.  inhabitants  of  Twyning 
(2  Barn,  eft  Aid.,  386) ;  Spears  v.  Burton  (31  Miss.,  550). 

Eyre,  C.  B.,  once  characterized  the  application  of 
the  doctrine  of  presumption,  in  a  case  of  this  charac- 
ter, as  an  instance  of  *'  presumption  run  mad."  But  the 
doctrine  there  urged  was  by  no  means  as  mad  as  the  one 
here  sought  to  be  maintained.  A  woman  flees  from  her 
husband,  and  enters  immediately  upon  illicit  relations 
with  another  man.  She  continues  those  relations  for  five 
years.  It  is  claimed  that,  at  the  end  of  that  period,  in 
the  absence  of  any  evidence  to  the  contrary,  the  law  will 
presume  that  her  husband  is  dead.  I  think  not.  On 
the  contrary,  in  the  absence  of  any  evidence  to  the  con- 
trary, if  anything  is  to  be  presumed  for  the  purposes  of 
this  proceeding,  it  must  be  that  Machini  is  still  in  Sulli- 
van street,  where  he  was  living  twenty  years  ago.  The 
conclusion  which  I  have  reached  in  this  case  is  strongly 
supported  by  the  decision  in  G'Gara  v.  Eisenlohr  (38  iV. 
F.,  290),  and  by  Poster  v.  Hawley  (8  Btmy  71). 

I  find  that  the  referee  is  correct  in  his  opinion,  and 
direct  that  the  petition  hei'ein  be  difimissed. 

Ordered  accordingly. 
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Nbw  York  County.— Hok.  D.  G.  ROLLINS,  Surrooatk.:— 

March,  1882. 

SWARTOUT  V.   SCHWERTER.* 

In  the  matter  of  the  estate  of  Alexander  C.  Poillon, 

deceased. 

A  receiver  appointed  in  supplementary  proceedings  (under  Code  Pro.,  § 
^8),  on  duly  qualifying,  became,  without  any  assignment,  completely 
Tested  with  the  judgment  debtor's  title  to  a  chose  in  action  then  owned 
by  him,  and,  as  a  consequence,  to  a  judgment  afterwards  recovered  in 
*  his  name  thereon.  Such  title  could  not  be  disturbed  by  an  assignment 
afterwards  made  by  such  debtor,  nor  by  the  appointment  of  an  assignee 
of  his  property  in  bankruptcy  proceedings  taken  two  years  later,  at 
least  so  far  as  such  judgment  or  its  avails  were  necessary  to  enable 
such  receiver  to  satisfy  the  judgments  under  which  he  was  appointed. 

On  April  15,  1876,  Sw.  was  appointed  receiver  of  the  property  of  K.,  in 
supplementary  proceedings  instituted  on  certain  Judgments  against  the 
latter.  At  that  time,  a  claim  existed  in  K/s  behalf,  against  decedent, 
for  services  rendered  by  E.  to  him  in  his  life-time,  one-half  of  which 
claim,  however,  E.  had  assigned  to  X.  On  this  claim,  E.  recovered  a 
judgment  against  the  executors,  etc.,  of  decedent,  in  May,  1876.  In 
August  of  the  same  year,  Sc.  recovered  a  judgment  against  E.,  who, 
in  January,  1877,  in  obedience  to  an  order  made  in  proceedings  upon 
that  judgment,  assigned  to  Sc.  one-half  of  the  judgment  so  recovered 
against  the  executors.  The  last-mentioned  judgment  was  afterwards 
set  aside,  but  another  was  entered  in  E.'s  name  against  the  executors, 
in  February,  1880.  In  May  of  that  year,  E.  was  discharged  in  bank- 
ruptcy from  all  his  debts  existing  December  27,  1877.  In  proceedings 
for  the  distribution  of  the  proceeds  of  a  sale  of  decedent's  real  estate 
for  the  payment  of  his  debts,  a  contest  arising  on  the  question  to  whom 
the  share  corresponding  to  the  half  of  E/s  demand  not  assigned  to  X. 
belonged, — 

HM,  that,  as  such  share  was  less  than  the  aggregate  amount  of  the  judg- 
ments represented  by  Sw.,  he  was  entitled  thereto  for  the  benefit  of  the 
creditors  in  those  judgments, — ^he  having  qualified  before  the  assign- 
ment to  Sc. ,  and  his  title  not  being  affected  by  that  assignment,  nor  by 
the  bankruptcy  proceedings,  or  the  discharge  of  E.  therein. 

*  See  p.  43,  ante^  for  a  previous  decision  in  this  matter,  on  another 
point 
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Reargument  of  exceptions  to  report  of  referee  (ap- 
pointed, in  creditor's  proceeding  to  sell  decedent's  real 
estate  for  the  payment  of  debts,  to  take  proof  of  a  claim 
for  which  John  Kavanagh  had  recovered  a  judgment 
against  one  Wilson  and  others,  executora,  etc.,  of  dece- 
dent, and  of  the  rights  and  interests  of  certain  parties 
therein),  so  far  as  the  same  related  to  the  respective 
rights  of  Angustns  Schwerter  and  T.  G.  Swartout,  re- 
ceiver, etc.,  to  certain  proceeds  of  sale  awarded  by  said 
report  to  the  former. 

The  facts  appear  snflSciently  in  the  opinion. 

NBL80K  SifiTH,  for  T.  G.  Swartout. 
C.  C.  EoAN,/(?r  A%igu9tu%  Schwerter, 

The  Surrogate. — Certain  judgments  were  recovered 
against  one  Kavanagh,  prior  to  April  15,  1876.  On  that 
day,  one  Swartout  was  appointed  receiver  of  Kavanagh's  . 
property,  in  proceedings  supplementary  to  execution 
upon  these  judgments.  At  the  time  of  this  appointment, 
there  subsisted  a  claim  and  demand,  in  behalf  of  Kava- 
nagh, against  the  executors  of  the  decedent,  for  services 
which  Kavanagh  had  rendered  him  in  his  life-time.  One- 
half  of  this  demand  had  been  assigned  by  Kavanagh  un- 
der circumstances  not  necessary  to  be  here  considered. 
This  demand  constituted  a  chose  in  action,  to  one-half  of 
which  Kavanagh,  at  the  time  of  the  receiver's  appoint- 
ment, was  entitled,  against  decedent's  executors.  In 
May,  1876,  Kavanagh  recovered  judgment  against  them. 
In  August,  1876,  one  Schwerter  recovered  a  judgment 
against  Kavanagh,  who  subsequently,  in  January,  1877, 
in  pursuance  of  an  order  made  in  proceedings  upon  such 
judgment,  assigned  to  Schwerter  the  one- half  of  the  judg- 
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ment  he  himself  had  recovered  against  Poillon's  exec- 
utors. The  judgment  so  assigned  was  subsequently  set 
aside,  but  another  was  obtained,  upon  the  same  demand, 
against  the  same  parties,  in  February,  1880.  It  is  that 
one-half  of  the  judgment  against  the  executors  of  the 
decedent  which  is  the  bone  of  this  contention.  In  May, 
1880,  Kavanagh  obtained  his  discharge  in  bankruptcy, 
from  all  his  indebtedness  prior  to  December  27, 1877.  It 
is  claimed  that  this  discharge  swept  away  the  judgments 
touching  which  the  receiver  was  appointed,  and  such  in- 
terest, if  any,  as  he  had  obtained  thereunder  ;  but  that 
it  left  unimpaired  the  assignment  to  Schwerter,  and  the 
rights  which  he  had  thereby  acquired.  And  it  is  in- 
sisted that  Schwerter' s  claim  to  the  one-half  of  the  judg- 
ment now  in  question  is  still  irt  force. 

If  the  title  to  one-half  of  Kavanagh' s  demand  passed 
to  the  receiver,  it  is  manifest  that  the  judgment  creditors, 
on  whose  motion  he  was  appointed,  are  entitled  to  have 
the  same  and  the  avails  thereof  applied  upon  their  judg- 
ment, notwithstanding  the  proceedings  in  bankruptcy 
which  resulted  in  Kavanagh' s  discharge  (see  cases  cited 
hereafter).  The  assumption  that  the  title  did  not  so  pass 
seems  to  me  to  ignore  entirely  the  effect  of  section  298  of 
the  former  Code  of  Procedure,  pursuant  to  which  the  re- 
ceiver was  appointed.  It  is  now  settled  that  such  a  re- 
ceiver who  had  duly  qualified  became,  by  virtue  of  such 
appointment  and  qualification,  even  without  any  assign- 
ment to  him  by  the  judgment  debtor,  completely  vested 
with  the  title  of  the  personal  property  of  the  debtor,  and 
with  all  his  right  and  interest  therein,  for  the  benefit  of 
those  at  whose  instance  he  was  appointed  (Chautauqua 
Co.  Bank  v.  Risley,  19  JV.  F.,  375  ;   Porter  v.  Williams, 
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9  Id.,  142  ;   Bostwick  v.  Menck,  40  Id.,  383;    Wing  v. 
Disse,  15  Hun,  190). 

We  have  seen  that  the  demand,  apon  which  the  jadg- 
ment  was  obtained  by  Kavanagh,  was  a  chose  in  action 
existing  at  the  time  of  the  receiver's  appointment,  to 
one-half  of  which  Kavanagh  was  then  legally  entitled. 
As  the  receiver  was  appointed  and  had  qualified  before 
the  assignment  to  Schwerter,  he  became  thereby  entitled, 
for  the  benefit  of  the  judgment  creditors,  as  against  the 
assignee,  to  one-half  of  that'  demand,  and  as  a  conse- 
quence to  one-half  of  the  judgment  procured  thereon. 
This  interest  of  the  receiver  and  of  the  creditors  was  not 
affected  by  the  proceedings  taken  in  bankruptcy  two 
years  later,  nor  by  the  discharge  therein  of  Kavanagh. 

No  assignee  appointed  in  such  proceedings  could  dis- 
turb the  title  which  the  receiver  had  acquired  to  the 
judgment  in  question,  nor  the  interest  therein  of  the 
judgment  creditors  whom  he  represented,  at  least  so  far 
as  such  judgment  or  its  avails  were  necessary  to  enable 
the  receiver  to  satisfy  the  judgment  (Wilson  v.  Cify 
Bank  of  St.  Paul,  17  Wall,  473 ;  Mays  t).  Pritton,  20  Id., 
414 ;  Doe  v.  Childress,  21  Id.,  643 ;  Marshall  v.  Knox, 
16  Id.,  551 ;  Yeatman  v.  Savings  Institution,  95  U.  S., 
764;  101  Id.,  738;  Sedgwick  v.  Menck,  1  Nat.  Bank. 
Reg.,  676). 

I  have  reason  to  believe  that  the  cases  above  cited  were 
not  called  to  the  attention  of  my  predecessor,  or  of  the 
referee  in  this  proceeding;  else  a  different  disposition 
might  have  been  made  of  this  matter.  As  I  agree  with 
the  referee  that  a  certain  other  assignment,  made  by 
Kavanagh  in  January,  1876,  was  invalid,  and  as  the 
aggregate  amount  of  the  judgments  to  which  the  receiver 
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Swartout  is  entitled,  exceed  the  one-half  part  of  the 
judgment  in  question,  I  think  that  such  one-half  part 
should  be  awarded  to  the  receiver. 

The  referee' s  report  may  be  so  modified,  and  a  decree 
entered  accordingly. 


<»#^  * 


Nkw  York  County. — Hon.   D.  G.   ROLLINS,  Subbogatb. — 

Marcb,  1882. 

Geoghegan  V.  Foley. 

In  the  matter  of  the  guardianship  of  the  iiofant  chil- 
dren of  Daniel  Foley,  deceased. 

Section  2852  of  the  Code  of  Civil  Procedure,  which  provides  that  a  testa- 
mentary guardian  who  does  not  qualify  within  thirty  days  after  pro- 
bate of  the  will  shall  be  deemed  to  have  renounced,  is  inapplicable  to  a 
will  proved  before  8epteml)er  1,  1880. 

Under  Laws  1877,  ch.  206,  the  only  method  of  defeating  the  rights  of  a  tes- 
tamentary guardian  was  by  proceedings  taken  to  compel  him  to  qual- 
ify within  a  time  specified. 

It  seems,  that  before  the  enactment  of  that  chapter,  the  right  of  such  a 
guardian  to  act  was  derived  solely  from  the  appointment  in  the  wiU  (2 
R.  A,  150,  §§  1,  2). 

Where  letters  were  issued  to  a  testamentary  guardian  February  26,  1878, 
the  decree  admitting  the  will  to  probate  being  eutered  iVA  of  March  4, 
1878,  it  appearing,  from  recitals  in  the  letters  and  otherwise,  that  the 
entry,  as  of  that  date,  was  an  inadvertence,  :iuJ  tijut  the  date  of  admis- 
sion was  in  fact  earlier  than  that  of  the  letters;  on  an  application  to 
revoke  the  letters,  made  after  the  guardian  had  been  actively  engaged 
for  nearly  four  years  in  the  execution  of  his  trust,  by  one  who  was  ap- 
pointed guardian  in  1880. — 

HeJd,  that  the  decree  should  be  amended  by  dating  it  February  26,  1878  ; 
that  the  letters  of  the  guardian  last  appointed  should  be  revoked;  and 
that  the  petition  of  the  latter  for  revocation  of  the  former  guardian's 
letters  should  be  denied. 

Counter  motions  by  Ellen  Geoghegan  and  John  Fo- 
ley, to  revoke  letters  of  guardianship  of  infant  children 
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of  decedent.    The  facts  appear  sufficiently  in  the  opin- 
ion. 

Gbo.  O.  Clark,  for  Ellen  Qeogltegan. 
John  H.  Strahan,  for  John  Foley, 

m 

The  Subrogate. — In  November  last,  letters  of  guard- 
ianship were  issued  to  an  aunt  of  certain  infant  children 
of  decedent.  A  motion  is  now  made  in  her  behalf  to 
vacate  letters  previously  granted  to  John  Foley,  an  uncle 
of  the  children,  as  testamentary  guardian.  A  counter 
motion  is  also  made  to  revoke  the  first  mentioned  letters. 
The  citations  for  probate  of  decedent's  will  were  made  re- 
turnable February  19,  1878,  and  on  that  day  were  taken. 
the  proofs  touching  its  execution. 

Upon  these  papers  and  proofs,  appears  the  following 
indorsement,  purporting  to  have  been  made  by  my  pre- 
decessor :  ''  Admitted  March  4,  1878,  as  to  Real  and  Per- 
sonal. D.  C.  C."  The  words. ''March  4,"  have  very 
manifestly  been  written  over  others  partly  erased.  The 
words  underneath,  as  I  read  them,  are  *'Feb'y  26.''  On 
the  same  paper,  there  are  written,  in  lead  pencil,  the 
words  ''objection  to  be  filed  to  granting  letters."  These 
words  have  been  partly  obliterated  by  penciled  lines 
drawn  through  them.  The  letters  of  guardianship  issued 
to  the  testamentary  guardian,  as  well  as  those  recorded 
in  the  record  books  of  this  office,  are  dat^d  February  26, 
1878,  and  recite  that  the  will  had  been  admitted  to  pro- 
bate, February  23,  1878. 

The  formal  decree,  admitting  the  will,  recites  that  op- 
position was  made  thereto  on  February  19,  1878  ;  that  it 
was  afterward  withdrawn,  and  that  the  will  was  admitted 
March  4,  1878.     In   the  papers  submitted  by  counsel, 
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there  is  nothing  to  explain  these  erasures  and  contrudic- 
tioDS.  It  is  certain,  however,  that  the  proofs  as  to  the 
execution  of  the  will  were  taken  on  February  19,  1878, 
the  return  day  of  the  citation  for  probate ;  and  it  is 
fair  to  infer  from  this,  from  the  recitals  in  the  letters  of 
guardiadship,  and  from  the  fact  of  their  issuance,  that 
the  proofs  were  regularly  taken;  that  any  opposition 
which  had  been  offered  to  the  probate  had  been  with- 
drawn before  the  letters  were  issued  to  the  testamen  tary 
guardian ;  and  that  the  formal  decree  admitting  the  will 
to  probate  was  entered  by  inadvertence,  as  of  March  4, 
1878,  when  it  should  have  been  entered  as  of  a  date  on  or 
prior  to  the  date  when  such  letters  were  issued.  There 
is  nothing  in  the  records  of  this  office,  or  in  the  papers 
submitted  on  this  motion,  inconsistent  with  this  view. 
Indeed,  it  seems  to  me  the  only  one  reconcilable  with  all 
the  facts.  It  is  not  claimed  that  the  testamentary  guard- 
ian, whose  right  to  letters  is  questioned,  was  guilty  of 
any  fraudulent  or  improper  conduct  in  procuring  them. 
For  nearly  four  years,  he  has  been  actively  engaged  in  the 
execution  of  the  trust,  and  his  right  so  to  ^act  is  now  for 
the  first  time  challenged.  Unless  the  circumstances  of 
the  case  imperatively  demand  it,  I  ought  not,  at  this  late 
day,  to  vacate  his  letters,  and  by.  such  action,  place  him 
in  the  attitude  of  an  intruder.  The  circumstances  do 
not  seem  to  me  to  demand  such  action.  I  shall,  there- 
fore, in  furtherance  of  justice,  permit  an  amendment  of 
the  decree  admitting  the  will  to  probate,  so  that  it  may 
bear  date  as  of  the  day  when  the  letters  of  testamentary 
guardianship  were  issued.  It  goes  without  saying  that 
the  letters  issued  to  the  aunt  must  accordingly  be  re- 
voked.   Indeed,  this  action  would  be  proper,  even  if  the 
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letters  of  the  testamentary  guardian  were  a  nullity.  The 
will  nominating  the  guardian  was  proved  prior  to  Septem- 
ber 1,  1880.  Section  2852  of  the  Code, — which  provides 
that  a  testamentary  guardian  who  does  not  qualify  with- 
in thirty  days  after  the  probate  of  the  will,  shall  be 
deemed  to  have  renounced, — is  inapplicable  to  snch  a 
will  (Matter  of  Lambrecht,  MS.,  March,  1881 ;  Hedf, 
Frac.  [2ed.],  737,  738).  The  provisions  of  chapter  206 
of  the  Laws  of  1877  indicate  the  procedure  here  appli- 
cable. By  those  provisions,  the  rights  of  a  testamentary 
guardian,  recognized  by  the  Revised  Statutes,  are  liable 
to  be  defeated  only  by  an  enforced  renunciation  in  the 
manner  i>rescribed  in  the  act ;  and  although  the  act  of 
1877  was  repealed  by  Laws  1880,  ch.  245,  (the  repeal  to 
take  effect  September  1,  1880),  still  such  rights,  so  se- 
cured and  so  liable  to  be  defeated,  seem  to  have  been 
preserved  by  section  3352  of  the  Code.  The  act  of  1877, 
taken  in  connection  with  sections  9  and  10  (3  ^.  S.  [6 
ed.],  74),  provides  in  substance  that,  if  the  testamentary 
guardian  does  not  qualify  within  thirty  days  after  the 
probate,  proceedings  maybe  had  in  the  Surrogate's  court 
to  compel  him  to  qualify  within  a  time  specified.  It  is 
in  default  of  his  so  doing  that  he  is  deemed  to  have  re- 
nounced. But  unless  such  proceedings  are  taken  to  en- 
force renunciation,  there  seems  to  be  no  limit  to  the  time, 
within  which  he  may  qualify  and  secure  letters,  although 
he  is  incapable  of  acting  until  he  has  qualified.  I  think 
the  aunt  should  have  availed  herself  of  these  provisions  to 
effect  the  renunciation  of  the  testamentary  guardian,  be- 
fore applying  for  letters  herself.  If  it  be  true,  as  is 
claimed,  that  the  act  of  1877  has  been  absolutely  repealed, 
and  has  ceased  to  operate  since  September,  1880,  the 
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Status  of  the  aunt  is  pmctically  not  improved.  Section 
2852,  as  has  been  already  observed,  affords  no  support  to 
her  claims.  The  rights  of  the  contestant,  in  such  an  event, 
would  be  determined  by  the  law  as  it  existed  prior  to  the 
passage  of  the  act  of  1877.  By  that  law,  a  testamentary 
guardian  derived  his  right  to  act  solely  from  the  appoint- 
ment in  the  will  (3  H.  S.  [6  ed. J,  167,  §§  1,  2).  The  pres- 
ent testamentary  guardian,  in  that  view,  would  be  the 
lawful  guardian,  and  entitled  to  act  as  such  even  without 
letters.  I  am  satisfied,  however,  that  under  section  8  of 
the  repealing  act  of  1880  (which  is  substantially  to  the 
same  effect  as  section  3349  of  the  Code)  the  procedure 
l)rovided  by  the  act  of  1877  is  continued,  as  to  testament- 
ary guardianships  under  wills  probated  before  Septem- 
ber 1,  1880. 

1.  The  letters  issued  to  Ellen  Geoghegan  should  be 
revoked. 

2.  Those  of  John  Foley  should  stand. 

3.  The  decree  admitting  the  will  to  probate  should  be 
amended  as  I  have  indicated. 

# 

Ordered  accordingly. 


*   mm^  * 


Nbw  Tobk  County. — Hon.  D.   G.  ROLLINS,  Subbogatb. — 

March,  1882. 

Youngs  v.  Youngs. 

In  the  matter  of  the  estate  of  Theophilus  Youngs,  de- 
ceased. 

Courts  are  not  1}ound,  as  of  course,  to  grant  to  a  witness  the  claim  of 
privilege  from  giving  incriminating  testimony,  simply  because  he 
swears  that  the  necessity  for  its  exercise  has  arisen,  but  themselves 
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have  an  authority  and  discretion  in  the  premises;  and  they  should  not 
concede  the  claim  where  the  nature  of  the  question  does  not,  under  the 
particular  circumstances  apparent  at  the  time,  immediately  suggest 
the  reasonableness  of  the  claim  and  the  injustice  of  denying  it. 

It  deems,  that  a  witness,  who  has  (Ascloscd,  without  objection,  part  of  a 
transaction,  wherein,  under  circumstances  tending  to  criminate  him, 
he  has  been  engaged,  is  bound,  if  thereafter  questioned,  to  testify  fully 
concerning  that  transaction:  that,  by  voluntarily  answering  in  part,  as 
to  that  very  transaction,  he  waives  the  privilege  of  refusing  to  answer, 
which  he  might  have  enjoyed  at  the  outset,  if  he  had  chosen  to  solicit 
it. 

Letters  of  administration  upon  the  estate  of  T.  having  been  granted  Octo- 
ber 12,  1877,  on  an  allegation  of  his  death,  to  one  who  applied  therefor 
as  his  widow,  proceedings  were  instituted  February  27,  1878,  by  his 
brother,  to  revoke  those  letters  on  the  ground  that  T.  was  then  alive. 
A  witness  was  produced  who  swore,  on  his  direct  examination,  that  he 
was  T.,  and  on  bis  cross  examinati(m  testified,  without  reluctance,  as 
to  the  events  of  his  life  prior  to  1875,  in  which  year,  according  to  his 
statement,  he  left  Boston,  not  visiting  that  city  again  untiL1880.  Upou 
being  asked  whither  he  went  on  leaving  Boston,  he  declined  to  answer 
on  the  ground  that  his  reply  would  tend  to  charge  him  with  a  crime. 
He  refused  to  name  any  person  with  whom  he  had  lived  or  associntkl 
during  that  period,  or  to  state  an}'  business  or  occupation  in  which  he 
had  been  engaged.  He  testified  that  he  had  been  neither  in  prison  nor 
under  arrest,  but  when  asked  if  he  had  been  charged  with  crime,  he 
again  invoked  his  privilege  and  declared  that  he  would  answer  no  more 
questions  in  that  regard.    Held, 

1.  That  since,  at  the  time  when  the  witness  refused  to  answer  the  ques- 

tions put  to  him  on  cross-examination,  he  ha^l  not  disclosed  any  trans- 
action, whatever,  occurring  within  the  five  years  as  to  which  he  subse- 
quently declined  to  testify,  he  did  not  waive  his  privilege  within  the 
rule  secondly  above  stated  ;  but 

2.  That  since,  at  the  time  of  the  refusal,  no  subject  had  been  broached 

which  even  faintly  suggested  the  possibility  of  witness's  connection 
with  tiie  commissioa  of  a  crime,  his  bare  statement  that  his  answer 
might  tend  to  criminate  him,  was  an  insufficieut  basis  of  his  claim  of 
privilege;  and  that  he  must  be  recalled  for  further  examination. 
In  respect  to  this  claim  of  privilege,  there  are  two  extremes  which  ought 
equally  to  be  avoided:  First,  that  of  requiring,  from  a  witness  who  has 
honestly  claimed  the  privilege,  any  explanation  whatever  of  his  reason 
for  refusing  to  answer,  if  the  court  can  see  how  such  answer  may 
fairly  and  reasonably  tend  to  criminate  him  ;  and  second,  that  of  per 
mitting  a  witness  to  interpose  the  shield  of  apprehended  peril  as  a  pro- 
tection against  every  question  which  he  is  disinclined  to  answer, 
although  there  be  nothing  in  the  circumstances  of  the  case  which  in  the 
least  suggests  the  danger. 
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This  was  a  motion  to  vacate  an  order  directing  the 
recall  of  a  witness  for  f urthi^r  examination.  The  facts 
appear  sufficiently  in  the  opinion. 

Elias  G.  Drake,  Jr.,  and  Henrt  Brace,  for  the  motion. 
C.  Elliott  Minor,  oppoied. 

m 

TuE  Surrogate. — Letters  of  administration  npon 
the  estate  of  Theophilus  Youngs  were  granted,  on  Octo- 
ber 12,  1877,  to  Mary  H.  Youngs,  who  had  applied  for 
the  same  as  his  widow. 

On  February  27,  1878,  his  brother,  Henry  Youngs, 
instituted  proceedings  to  revoke  those  letters,  claiming 
that  Theophilus  was  then  alive.  It  was  thereupon 
referred  to  Edward  P.  Underbill,  Esq.,  to  take  testimony 
upon  the  issue  thus  raised.  During  the  examination 
before  him,  a  person  was  produced  and  sworn  as  a  wit- 
ness, who  stated,  npon  his  direct,  that  he  was  Theophi- 
lus Youngs  himself,  the  husband  of  the  respondent  and 
the  brother  of  the  petitioner ;  and  who  gave  certain 
other  testimony  which  has  no  special  bearing  upon  the 
question  now  before  me  for  decision.  The  witness  was 
then  subjected  to  a  searching  cross-examination  by  the 
respondent's  counsel,  and  was  inquired  of  at  length  as  to 
various  incidents  of  his  life,  from  his  childhood  until  the 
year  1875.  He  testified  that,  in  that  year,  he  left  the 
city  of  Boston,  which  he  next  visited  for  the  first  time  in 
August,  1880.  As  to  the  events  of  his  life  prior  to  1875, 
he  gave  testimony  without  reluctance ;  but,  when  he 
was  asked  to  what  place  he  went  when  he  left  Boston,  he 
declined  to  answer.  In  response  to  an  inquiry  by  the 
referee,  he  said  that  he  declined  because  an  answer 
would  have  a  tendency  to  charge  him  with  a  crime.     He 
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Stated  that  he  remained  for  five  years  in  the  locality  to 
which  he  went  in  1875.  He  refused  to  name  any  person 
with  whom  he  had  lived  or  associated  during  that  i)eriod^ 
or  to  state  any  business  or  occupation  in  which  he  had 
been  engaged.  He  said  that  he  had  neither  been  in 
prison  nor  under  arrest;  bujt,  when  asked  if  he  had 
been  charged  with  crime,  he  again  invoked  his  privilege, 
and  declared  that  he  would  answer  no  more  questions  in 
tliat  regard. 

In  all  these  refusals  to  answer,  he  was  sustained  by  the 
referee.  Upon  the  coming  in  of  the  referee's  report, 
respondent's  counsel  successfully  insisted  before  the  late 
Surrogate  that,  in  sustaining  the  claim  of  privilege  which 
the  witness  had  urged,  the  referee  had  erred.  Surrogate 
Calvin  thereupon  made  an  order  that  the  witness  should 
be  recalled  for  further  examination,  in  the  matters 
touching  which  he  had  previously  refused  to  answer. 
Since  the  issuance  of  that  order,  I  have  allowed  and 
heard  a  re-argument  of  the  question  to  which  it  relates. 

I  am  now  asked,  in  behalf  of  the  petitioner,  to  set  it 
aside.  Two  legal  questions,  both  of  the  greatest  impor- 
tance in  the  administration  of  justice,  are  involved  in  this 
inquiry.  It  is  a  strange  circumstance  that  neither  of 
them  seems  to  have  been  directly  passed  upon  by  the 
courts  of  this  State*.  This  circumstance  has  led  me  to 
give  them  special  consideration,  and  now  prompts  me  to 
review  at  some  length  the  English  and  American  authori- 
ties pertinent  thereto. 

These  questions  are:  1st,  Is  a  witness,  who  has  to 
some  extent  voluntarily  testified  as  to  matters  tending  to 
criminate  him,  bound  for  that  reason,  despite  his  claim 
of  privilege,  to  testify  fully  upon  further  inquiry  as  to 
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SQch  matters?  and,  2d,  Does  the  determination  of  the 
right  to  exercise  such  privilege  belong  to  the  witness 
himself,  or  to  the  tribunal  before  which  he  is  giving  his 
testimony  ? 

It  is  earnestly  claimed,  by  the  respondent,  that  the 
first  question  must  be  answered  in  the  affirmative,  and 
that  such  answer  is  decisive  of  the  present  issue.  It  is 
insisted  by  her  that  the  witness,  by  voluntarily  replying 
to  the  inquiries  put  to  him  upon  the  direct  examination, 
was  precluded  from  interposing  the  claim  of  privilege 
which  he  subsequently  set  up.  No  New  York  decision 
has  been  cited,  either  in  support  of  this  position  or 
against  it. 

The  English  doctrine,  as  to  the  effect  of  partial  dis- 
closure, was  established  in  1847,  in  Reg.  v.  Garbett  (2 
Car.  &  Kir.,  475 ;  1  Dm.  C.  0.  Res.,  236).  It  has  never 
been  questioned  since.  That  case  holds  (nine  of  the 
judges  agreeing)  that  a  witness  is  entitled  to  the  privi- 
lege of  refusing  to  disclose  what  may  tend  to  criminate 
him,  at  any  stage  of  his  examination  when  he  chooses  to 
assert  his  claim,  and  despite  the  fact  that  he  has  already 
voluntarily  answered,  in  part,  as  to  the  same  matter. 

On  the  other  hand,  it  has  been  held,  in  the  courts  of 
several  States  in  our  own  country,  that  a  witness,  al- 
though he  claims  his  privilege,  may,  nevertheless,  be 
compelled  to  answer  questions  bearing  upon  subjects  as  to 
which  he  has  previously  and  without  objection  given  his 
testimony.  A  fair  exposition  of  the  rule  laid  down 
in  these  American  decisions  may  be  found  in  the  case  of 
State  V.  K.  (4  N.  -ST.,  662).  K.  was  charged  with  unlaw- 
fully disinterring  a  dead  body.  Upon  the  trial,  a  witness 
was  called  in  his  behalf,  who  stated  that  he  knew  the 
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respondent  to  be  innocent,  but  that  he  could  not  tell 
how  he  knew,  without  implicating  himself,  and  he 
inquired  of  the  court  whether  he  was  bound  to  testify  at 
all,  and,  if  so,  how  far  he  was  compelled  to  go.  The 
court  held  that  the  witness  could  not  be  compelled  to 
declare  that  he  knew  the  respondent  to  be  innocent,  if  a 
full  explanation  would  tend  to  criminate  himself,  but 
that,  if  he  chose  to  testify  at  all,  he  must  state  how  he 
knew  that  the  defendant  was  not  guilty. 

It  seems  to  me  that  the  very  broadest  statement  which 
the  American  reports  contain,  as  to  the  effect  of  partial 
disclosures  upon  the  privilege  of  a  witness,  is  too  narrow 
to  include  the  case  now  under  discussion.  I  am  satis- 
fied, upon  careful  examination  of  the  authorities  relied 
upon  by  respondent,  and  of  others  cited  below,  that  the 
doctrine  which  they  maintain  is  inapplicable  to  the 
present  situation.  They  decide  this  and  this  only — that 
a  witness,  who  has  disclosed  without  objection  part  of  a 
transaction,  wherein,  under  circumstances  tending  to 
criminate  him,  he  has  been  engaged,  is  bound,  if  there- 
after questioned,  to  testify  fully  concerning  that  transac- 
tion. By  voluntarily  answering  in  part  as  to  that  very 
transaction,  he  is  deemed  to  have  waived  that  privilege 
of  refusing  to  answer  which  he  might  have  enjoyed  at 
the  outset,  if  he  had  chosen  to  solicit  it. 

Such  seems  to  me  a  fair  interpretation  of  the  decisions 
in  the  following  cases  :  State  v.  K.  (4iV.  JT!,  662);  Cham- 
berlain V.  Willson  (12  VLj  491);  Norfolk  v.  Gaylord  (28 
Conn.^  309);  Brown  v.  Brown  (5  Mass.^  320);  State  v. 
Foster  (3  Foster,  354);  Low  v.  Mitchell  (18  Me.,  374) ;  Co- 
bum  V,  Odell  (30  If.  H,,  640);  Commonwealth  ©.  Lan- 
nan  (13  Allen,  664);  Commonwealth  ^.  Price  (10  Gray, 
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472);  Foster  v.  Pierce  (11  Oush.^  437) ;  Wobum  v.  Hen- 
shaw  (101  Mass.^  193) ;  Commonwealth  v.  Nichols  (114 
Id.,  285);  Commonwealth  v,  Pratt  (126  Id,,  462) ;  Alder- 
man V.  People  (4  Gfbbs  [Mich.'],  414). 

The  present  case  can  be  distinguished  from  all  the  fore- 
going cases  in  this  :  that,  at  the  time  the  witness  refused 
to  answer  the  questions  put  to  him  in  cross-examination, 
he  had  not  disclosed  any  transaction,  whatever,  occurring 
within  the  five  years  as  to  which  he  subsequently  de- 
clined to  testify.  On  the  other  hand,  in  every  one  of  the 
reported  cases  which  have  come  under  my  observation, 
wherein  the  court  refused  to  sustain  a  claim  of  privilege, 
on  the  ground  that  it  had  been  waived,  the  immediate 
transaction,  as  to  which  the  witness  set  up  his  right  to  be 
silent,  had  already  been  partly  revealed  by  him.  The 
case  of  State  v.  K.,  which  has  heen  already  noted,  is  in 
this  respect  a  fair  type  of  jjll  its  class.  I  find  no  support, 
therefore,  either  in  English  or  American  authorities,  for 
the  respondent's  claim  that  the  witness  in  the  present 
case  had  put  himself  outside  the  pale  of  his  privilege,  by 
answering  certain  questions  preceding  those  which  have 
occasioned  this  discussion. 

This  decision  makes  it  necessary  to  determine  whether 
courts  are  bound,  as  of  course,  to  grant  the  claim  of  priv- 
ilege to  a  witness,  simply  because  he  swears  that  the 
necessity  has  arisen  for  its  exercise,  or  whether,  on  the 
other  hand,  they  themselves  have  certain  authority  and 
discretion  in  the  premises. 

And  if  the  latter  proposition  is  to  be  maintained, 
there  remains  to  be  determined  the  further  question 
whether,  upon  the  facta  of  this  particular  case,  the  claim 
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of  the  witness  was  well  or  ill-founded,  and  should  or 
should  not  have  been  allowed. 

Upon  this  important  and  delicate  subject,  the  decis- 
ions of  the  courts  of  this  State  throw  very  little  light,  but 
the  history  of  English  jurisprudence  is  interesting  and 
instructive.  The  earliest  reported  case  in  which  the 
question  seems  to  have  been  much  discussed  is  that  of 
Regina  «.  Garbett  (2  Gar.  &  Kir.^  474).  This  case  was 
argued  in  1847,  in  the  central  criminal  court,  before 
twelve  of  the  fifteen  judges.  Nine  of  them  were  of 
opinion  that,  if  a  witness  claimed  the  protection  of  the 
court  on  the  ground  that  the  answer  would  tend  to 
criminate  him,  *'and  there  appeared  reasonable  ground 
to  believe  that  it  would  do  so,"  he  was  not  compelled  to 
answer.  They  did  not  decide  (says  the  reporter),  as  the 
case  did  not  call  for  it,  whether  the  mere  sworn  declara- 
tion of  the  witness,  that  he  believed  the  answer  would 
tend  to  criminate  him,  would  or  would  not  be  sufficient 
to  protect  him,  where  sufficient  other  circumstances  did 
not  induce  the  judge  to  believe  that  such  answer  would 
have  such  tendency. 

The  next  decision  of  the  English  courts  upon  this 
subject  was  in  1861.  In  Short  v,  Mercier  (15  Jur.^  93), 
which  was  an  appeal  from  the  vice-chancellor,  in  a  case 
involving  this  question,  the  lord  chancellor  gives  full 
expression  to  his  views.  Witness  below  had  claimed 
protection  from  examination,  in  reference  to  a  stock-job- 
bing transaction.  The  chancellor  declares  that,  in  view 
of  the  extensive  opportunities  for  evasion  of  justice 
under  pretense  of  the  rule  as  to  privilege,  it  is  a  serious 
duty  upon  every  judge  to  see  to  it,  as  far  as  he  can,  that 
the  privilege  is  not  abused.     '*  Now,  the  question  is,"  he 
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remarks,  "whether  the  defendants,  upon  the  present 
occasion,  have  shown  to  the  conrt  sufficient  circumstances 
to  entitle  them  to  credit  for  the  oath  which  they  have 
made,  and  to  protect  them  from  answering  the  ques- 
tions/' He  then  reviews  the  testimony  in  the  case,  at 
length,  and  concludes  by  holding  that  the  refusal  to  an- 
swer was,  nnder  the  circumstances,  properly  sustained. 
*'It  is  di&cult,"  he  adds,  "to  say  how  little  or  how 
much  is  required ;  but  this,  at  least,  will  satisfy  the 
rule :  If  a  party  states  circumstances,  which,  on  the  face 
of  them,  are  not  only  consistent  with  the  existence  of 
the  peril,  but  which  also  render  it  extremely  probable  (it 
may  be  stated  in  much  less  forcible  terms  than  that),  he 
entitles  himself  to  th#  protection.  I  admit  there  may  be 
cases  in  which  it  would  be  extremely  difficult  to  say 
enough  is  disclosed  to  satisfy  the  judge  that  a  privilege 
ought  to  be  allowed." 

During  the  next  year  (1852),  the  case  of  Fisher  v. 
Ronalds  was  decided  in  the  court  of  common  pleas  (12 
Cam.  Ben.^  762;  17  Jur.j  373).  A  witness,  who*  was 
called  to  prove  that  a  bill  of  exchange  was  given  for 
losses  at  play,  having  testified  that  he  was  present  in  a 
room  in  his  own  house,  when  the  transaction  was  claimed 
to  have  taken  place,  but  that  he  saw  no  gaming,  was 
asked :  "  Was  there  a  roulette  table  in  the  room  ?"  He 
was  cautioned  by  the  court,  and  claimed  his  privilege. 
In  the  course  of  a  colloquy  between  opposing  counsel 
and  the  court,  counsel  suggested  that  it  was  for  the  judge 
to  decide,  as  soon  as  the  witness  declined  to  answer, 
whether  the  question  had  a  tendency  to  criminate  him, 
and  that  here  the  question  was  too  remote. 

Maule,  J. — "It  is  impossible  for  any  one  but  the 

Vol.  v.— 88 


514       CASES  IN  THE  SURROGATES'  COURTS. 

TOimaS  0.  YOUNGS. 

'■■■■■■  ■...■■  I  ■ 

witness  to  say  whether  his  answer  will  or  will  not  tend 
to  criminate  him.  If  the  judge  is  to  require  the  witness 
to  point  out  how  his  answer  would  criminate  him,  the 
privilege  would  be  worse  than  useless.  How  can  you 
say  that,  with  other  circumstances,  the  witness  might 
not  thereby  be  convicted  of  keeping  a  gaming-house  P ' 

Counsel. — *'  If  the  witness  is  to  be  the  sole  judge,  an 
unwilling  or  corrupt  witness  will  always  be  able  to  defeat 
justice,  if  the  parties  in  court  are  to  be  bound  by  his  re- 
fusal to  answer." 

Maule,  J.,  persisted,  nevertheless,  that  it  was  for 
the  witness  to  say  whether  he  believed  that  the  answer 
would  tend  to  criminate,  and  that  his  declaration  was 
conclusive.  • 

It  will  be  observed  that,  in  the  case  just  cited,  both 
Maule,  J.,  and  Jervis,  C.  J.,  gave  to  the  privilege  of 
a  witness  far  wider  range  than  it  was  ever  allowed 
before,  or  has  ever  been  allowed  since,  by  the  English 
courts.  The  former  intimated,  however,  and  so  did 
Williams,  J.,  that  the  occasion  did  not  call  for  any 
absolute  decision  upon  the  general  proposition  whether 
a  court  was  bound  by  the  refusal  of  a  witness,  as  the 
criminating  tendency  of  the  question  in  the  case  then 
under  review  was  very  manifest. 

i^Text  came,  in  1855,  the  case  of  Osbom  7i.  London 
Dock  Company  (10  ExcTi.^  698),  in  which  this  matter  was 
much  discussed.  Pakke,  B.,  inclined  to  the  view  that 
a  witness  should  satisfy  the  court  that  the  effect  of  his 
answering  the  obnoxious  question  would  tend  to  endan- 
ger him.  He  referred  to  the  case  of  Regina  v.  Gkrbett 
{supra\  stating  that  such  was  the  opinion  of  a  majority 
of  the  judges,  although  they  refrained  from  deciding  the 
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precise  point ;  and  he  cited  also  the  opinion  of  Lord 
Chancellor  Truro,  in  the  case  of  Short  v.  Mercier 
{supra). 

Next  followed,  in  1867,  the  case  of  Sidebottom  v. 
Adkins  (3  Jurist  N.  >81,  Pt.  1,  831).  The  vice-chancel- 
lor said  there  was  no  doubt  about  the  rule.  The  diffi- 
culty was  as  to  the  application,  which  was  one  of  public 
policy.  He  said  that  some  surprise  had  been  excited  in 
his  mind,  by  the  alleged  opinions  of  the  late  Chief  Jus- 
tice  Jervis  and  Mr.  Justice  Maule  (see  Fisher  v. 
Ronalds,  supra).  They  had  intimated  that  it  was  enough, 
if  the  person  interrogated  should  declare,  upon  his  oath, 
his  opinion  that  his  answer  would  tend  to  criminate  him, 
and  that  he  was  to  be  the  sole  judge  upon  this  subject. 
The  vice-chancellor  declared  that  such  ruling  was  not 
countenanced  by  the  other  authorities  ;  that  there  might 
be  cases  in  which,  from  their  nature,  a  witness  ought  to 
be  allowed  to  be  the  sole  judge ;  but  that  to  hold 
broadly,  that  the  court  was  concluded  by  the  statement 
of  the  witness,  was  "going  far  beyond  anything  that 
could  be  justified."  He  declared  his  approval  of  the 
doctrine  laid  down  in  Phillips  on  EvidencCj  that  the 
court  must,  according  to  the  circumstances  of  the  case, 
judge  whether  the  statement  of  the  witness  should  be 
deemed  conclusive.  This  decision  is  of  special  impor- 
tance, as  in  this  instance  it  was  held  that  the  witness  was 
not  privileged.  He  had  '*  vaguely  and  generally,"  the 
court  said,  "forming  his  own  opinion  of  the  law,  and 
taking  it  into  his  own  hands,  chosen  to  state  that  opin- 
ion upon  oath,  as  a  reason  for  not  answering  interroga- 
tories which  did  not,  on  their  face,  appear  to  be  links  in 
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a  chain  of  evidence  which  would  lead  to  a  criminal  prose- 
cntion." 

The  question  was  mooted  again  in  the  common  pleas, 
in  1861  {Exp.  Fernandez,  10  Com.  Ben.  N.  S.,  39).  This 
was  a  proceeding  to  punish  for  contempt  a  witness  who 
had  refused  to  answer  after  the  trial  court  had  passed  ad- 
versely upon  his  claim  of  privilege.  Willes,  J.,  says : 
"As  to  the  objection  that  the  witness's  refusal  to  answer 
was  no  offense,  because  it  was  for  the  witness  and  not  the 
judge  to  determine  whether  the  question  was  one  which 
he  was  bound  to  answer,  that  is  a  startling  proposition. 
Every  person  in  the  kingdom,  except  the  sovereign,  may 
be  called  upon  and  is  bound  to  give  evidence,  to  the  best 
of  his  knowledge,  upon  any  question  of  fact,  material 
and  relevant  to  an  issue  tried  in  any  of  the  queen's 
courts,  unless,  etc.  Some  judges,  out  of  tenderness  for 
the  witness,  have  held  it  a  sufficient  excuse  if  he  swears 
that,  in  his  opinion — where  such  opinion  may  be  well 
founded — his  answering  will  tend  to  criminate  him. 
Some  have  thought  this  too  lax  and  yielding  a  practice, 
but  there  has  never  been  any  doubt  that  it  is  for  the  court 
to  decide  whether  the  circumstances  judicially  before  it 
are  such  as  to  excuse  the  witness  from  answer." 

The  latest  decision  of  the  English  courts  is  that  of  Be- 
gina  V.  Boyes  (fully  -reported  in  1  Best  <6  Smithy  329). 
This  case  was  determined  in  the  court  of  queen's  bench 
in  1861.  Says  Cockbuex,  Ch.  J.,  pronouncing  the  opin- 
ion: ''It  was  contended  that  a  bare  possibility  of  legal 
peril  was  sufficient  to  entitle  a  witness  to  protection; 
jiay,  further,  that  the  witness  was  the  sole  judge  as  to 
whether  his  evidence  would  bring  him  into  danger  of  the 
law,  and  that  the  Statement  of  his  belief  to  that  effect,  if 
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not  maaifestly  made  malafide^  should  be  received  as  coa- 
clnsive.  With  the  latter  of  these  propositions  we  are  al- 
together unable  to  concur.  Upon  a  review  of  the  author- 
ities, we  are  clearly  of  the  opinion  that,  to  entitle  a  party 
called  as  a  witness  to  the  privilege  of  silence,  the  court 
must  see,  from  the  circumstances  of  the  case  and  the 
nature  of  the  evidence  which  the  witness  is  called  to  give, 
that  there  is  reasonable  ground  to  apprehend  danger  to 
the  witness  from  his  being  compelled  to  answer.  We, 
indeed,  quite  agree  that,  if  the  fact  of  the  witness  being 
in  danger  be  once  made  to  appear,  great  latitude  should 
be  allowed  to  him  in  judging  for  himself  of  the  effect  of 
any  particular  question ;  there  being  no  doubt,  as  ob- 
served by  Aldebson,  B.,  in  Osborn  v.  London  Dock 
Company,  that  a  question  which  might  appear  at  first 
sight  a  very  innocent  one  might,  by  affording  a  link  in 
a  chain  of  evidence,  become  the  means  of  bringing  home 
an  ofifense  to  the  party  answering.  Subject  to  this  reser- 
vation, a  judge  is,  in  our  opinion,  bound  to  insist  on  a 
witness  answering,  unless  he  is  satisfied  that  the  answer 
will  tend  to  place  the  witness  in  peril.  Further  than  this, 
we  are  of  the  opinion  that  the  danger  to  be  apprehended 
must  be  real  and  appreciable  with  reference  to  the 
ordinary  operation  of  law  in  the  ordinary  course  of 
things.  .  .  .  The  object  of  the  law  is  to  afford  to  a  par- 
ty, called  upon  to  give  evidence  in  a  proceeding  inter 
alioSy  protection  against  being  brpught  by  means  of  his 
own  evidence  within  the  penalties  of  law.  But  it  would 
be  to  convert  a  salutary  protection  into  a  means  of 
abuse,  if  it  were  to  be  held  that  a  mere  imaginary  possi- 
bility of  danger,  however  remote  and  improbable,  was 
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sufficient  to  justify  the  withholding  of  evidence  essential 
to  the  ends  of  justice." 

The  foregoing  caseB  abundantly  establish  that,  by  the 
English  authorities,  the  bare  oath  of  a  witness,  that  an 
answer  may  tend  to  criminate  him,  is  not  deemed  of 
itself  conclusive,  but  that  the  judge  is  called  upon  to 
exercise  his  discretion  in  determining,  whenever  the 
privilege  is  asserted,  whether  an  occasion  has  arisen  for 
its  rightful  exercise.  The  witness,  in  every  case,  must 
pledge  his  oath  as  to  his  own  view  of  the  matter.  In 
many,  and  doubtless  in  most,  instances,  this  of  itself  will 
and  should  satisfy  the  court ;  but  it  "  does  not  preclude 
the  court  from  further  investigation."  I  have  found  no 
important  American  authority,  which  seems  to  be  in 
coniiict  with  the  English  view. 

The  case  of  People  v.  Mather  has  been  sometimes  re- 
ferred to  as  supporting  the  doctrine  that  the  question  of 
privilege  is  to  be  determined  solely  by  the  witness  him- 
self. That  case  does  not  maintain  any  such  doctrine. 
At  the  trial  of  Mather,  for  conspiring  with  others  to  ab- 
duct William  Morgan,  a  witness  was  asked  wliether,  on 
the  evening  of  September  13  (that  being  the  date  when 
the  offense  was  claimed  to  have  been  committed),  he  was 
at  the  house  of  Solomon  C.  Wright,  in  New  Fane  (that 
being  the  place  where  there  was  evidence  to  show  the 
abducting  party  assembled).  The  witness  declined  to 
answer  the  question,  on  the  ground  that  the  answer 
might  criminate  him  in  the  very  transaction  under  inves- 
tigation. The  trial  court  ruled  in  his  favor,  and  its 
ruling  was  sustained  by  the  Supreme  court.  Judge 
Marcy  elaborately  discusses  the  question  whether  the 
circumstances,  apparent  to  the  trial  court  at  the  time  the  ' 
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witness  asserted  his  privilege,  were  such. as  to  justify 
the  refusal  to  answer.  He  intimates  that  the  disclosures 
of  the  evidence,  at  that  stage  of  the  trial,  were  such  as 
to  suggest  the  possibility  that  Morgan  had  been  mur- 
dered, and  that,  accordingly,  an  afBrmative  answer  to 
the  question  put  to  the  witness  might  furnish  a  link  in 
a  chain  of  evidence  against  him,  as  a  participant  in  a 
felonious  homicide.  Judge  Maboy  states  his  conclusion 
broadly,  in  these  words  (People  v.  Mather,  4  Wend., 
229) :  "  My  conclusion  is  .  .  .  that,  where  a  witness 
claims  to  be  excused  from  answering  because  his  answer 
will  have  a  tendency  to  implicate  him  in  a  crime,  the 
court  is  to  determine  whether  the  answer  he  may  give  to 
the  question  can  criminate  him,  directly  or  indirectly 
.  .  .  .  and  if  they  think  the  answer  may,  in  any 
way,  criminate  him,  they  must  allow  his  privilege  with- 
out exactihg  from  him  to  explain.  If  the  witness  was 
obliged  to  show  how  the  effect  is  produced,  the  protection 
would  at  once  be  annihilated.  The  means  which  he 
would  be,  in  that  case,  compelled  to  use  to  obtain  protec- 
tion, would  involve  the  surrender  of  the  very  object  for 
the  security  of  which  the  protection  was  sought." 

It  seems  to  me  that,  upon  the  supposed  authority  of 
certain  phrases  and  sentences  in  this  opinion,  a  doctrine 
is  urged  in  the  present  case,  that  would  never  have  been 
sanctioned  by  the  court  which  passed  upon  the  case  of 
Mather.  Sudh  was  the  posture  of  affairs  at  that  trial, 
when  the  witness  was  asked  the  question  objected  to, 
that,  without  any  further  inquiry  whatever,  the  trial 
judge  could  readily  perceive  how  an  afllrmative  answer 
might  form  a  link  in  a  chain  of  evidence,  implicating  the 
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witness  in  a  criminal  charge  of  the  gravest  character 
known  to  the  law. 

In  the  case  at  bar,  on  the  other  hand,  the  referee  had 
nothing  whatever  before  him,  upon  which  he  could  base 
any  opinion  or  judgment  as  to  whether  any  peril  might 
possibly  result  to  the  witness  from  his  answering  the 
questions  proposed.  Indeed,  the  status  of  this  case 
seems  to  be  no  otherwise  than  if,  immediately  upon  his 
coming  to  the  stand,  the  witness  had  refused  to  answer 
any  question  whatever,  under  the  claim  that  its  answer 
would  tend  to  criminate  him.  For,  if  he  could  absolute- 
ly hide  from  scrutiny  five  years  of  his  life,  he  could,  with 
equal  jxropriety  and  justice,  hide  ten,  or  twenty,  or  all  the 
years  since  his  birth- 

The  ruling  of  Chief  Justice  Marshall,  at  the  trial  of 
Burr,  has  also  been  frequently  cited,  as  if  it  accorded  tq 
a  witness  the  very  sweeping  privilege  which  is  here 
claimed  by  petitioner's  counsel  (1  Burros  Trials  243, 
1807).  It  was  urged,  in  Burr's  behalf,  that  a  witness 
must  be,  in  the  nature  of  things,  the  sole  judge  of  the 
effect  of  his  testimony,  and  that  he  might,  therefore,  re- 
fuse to  answer  any  questions  whatever,  if  he  would  de- 
clare upon  his  oath  that  an  answer  thereto  might  crim- 
inate him.  The  chief  justice  remarked  that  he  thought 
the  principle  was  too  broadly  stated ;  that  he  had  con- 
sidered the  authorities  cited  in  its  support ;  that,  in  all 
of  them,  it  could  be  perceived  how  an  answer  to  the 
question  might  criminate  the  witness ;  and  that  they  did 
not  appear  to  him  to  support  the  principle  in  the  full 
latitude  in  which  it  was  stated.  In  the  course  of  his  de- 
cision. Judge  Marshall  says:  ''When  two  principles 
^  come  in  conflict  with  each  other,  the  court  must  give  them 
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both  a  reasonable  construction.  The  principle  which 
entitles  the  United  States  to  the  testimony  of  every 
citizen,  and  the  principle  by  which  every  witness  is 
privileged  not  to  accuse  himself,  can  neither  of  them  be 
entirely  disregarded.  When  a  question  is  propounded, 
it  belongs  to  the  court  to  consider  and  decide  whether 
any  direct  answer  to  it  can  implicate  the  witness."  The 
chief  justice  then  refers  to  the  particular  facts  of  the  case 
before  him,  and  decides  that  the  witness  must  answer  the 
question,  despite  his  objection. 

That  the  refusal  of  the  witness  is  under  some  circum- 
stances open  to  review  by  the  court,  is  also  sustained  in 
Commonwealth  Z).  Braynard  {Thachefs  Criminal  CaseSy 
146) ;  Ward  v.  State  (2  Mo.,  98) ;  Richman  v.  State  (2 
Greme  [Iowa],  632) ;  Floyd  v.  State  (7  Texas,  215) ; 
Janvrin  v.  Scammon  (9  Foster,  289) ;  Kirschner  v.  State 
(9  Wis.,  140) ;  GreenUqf  on  Evidence  [13  ed.],  §  451 ; 
Forbes  v.  Willard  (37  How.  Pr,,  193). 

Now,  unless  the  claim  is  well  founded,  that  the  trial 
court  is  absolutely  bound  by  the  oath  of  the  witness,  I 
cannot  see  how  the  action  of  the  referee  in  the  present 
matter  can  be  sustained.  I  have  been  able  to  find  no  re- 
ported case,  in  which  this  privilege  of  refusing  to  answer 
on  accennt  of  possible  peril  has  been  successfully 
invoked,  where  the  nature  of  the  question  did  not, 
under  the  particular  circumstances,  apparent  at  the 
time,  immediately  suggest  the  reasonableness  of  the 
claim  and  the  injustice  of  denying  it.  This  subject  has 
already  been  discussed  at  such  length  that  no  review  of 
decided  cases  is  practicable,  but  the  correctness  of  the 
proposition  above  stated  will  be  apparent  upon  examina- 
tion. 
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At  the  time  the  witness  Youngs  refused  to  answer,  no 
subject  had  been  broached  which  even  faintly  suggested 
his  possible  connection  with  the  commission  of  a  crime. 
It  was  of  the  highest  importance  for  the  respondent  to 
learn  from  the  witness  himself,  whose  claim  to  be  The- 
ophilus  Youngs  was  the  very  matter  in  dispute,  where 
he  had  been  and  what  had  been  bis  sarroundings  from 
the  time  in  1875  when,  as  she  claimed,  the  real  Theophi- 
lus  Youngs  had  died,  lip  to  that  time,  in  1880,  when  the 
witness  stated  that  he  had  re-appeared  in  Boston  after 
an  absence  of  five  years.  Without  any  intimation,  what- 
ever, as  to  the  necessity  for  his  reticence  upon  this  vital 
subject,  save  his  own  bare  statement  that  his  answer 
might  tend  to  criminate  him,  the  witness  flatly  refused 
to  give  any  testimony  as  to  his  whereabouts  during 
all  that  five  years,  or  as  to  any  incidents  of  his  life,  or 
any  circumstances  whatever  which  might  have  been  the 
subject  of  after-investigation  by  the  respondent,  and 
possibly  have  tended  to  show  that  he  was  not,  in  fact, 
Theophilus  Youngs,  because  he  was  somebody  else. 

To  claim  that,  under  these  circumstances,  the  refusal 
to  answer  should  have  been  allowed  is  to  exalt  the  privi- 
lege of  a  witness  much  farther  above  the  rights  of  par- 
ties and  the  prerogatives  of  courts  than  seems  to  be  con- 
sistent with  a  due  administration  of  justice.  If  such  a 
view  of  the  law  is  correct,  any  person  summoned  to  tes- 
tify who  chooses  to  assert,  however  absurdly  or  whim- 
sically or  corruptly,  that  to  answer  questions  at  all  may 
tend  to  criminate  him,  must  be  indulged  by  the  court, 
and  suffered  to  go  his  way  in  silence  ;  and  this,  too, 
without  risk  of  contempt  proceedings,  for,  if  he  is  legally 
justified  in  Ms  refusal,  he  does  not,  by  such  refusal, 
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render  himself  amenable  to  punishment  or  even  censnre. 
Another  consequence  must  follow,  if  the  doctrine  of 
privilege  is  to  be  admitted  in  its  widest  extent.  Despite 
the  long  line  of  authorities,  holding  that  an  accomplice 
who  has  once  offered  himself  as  a  witness  must  disclose 
the  whole  story  of  his  connection  with  the  offense  under 
investigation,  such  an  accomplice,  after  opening  the  door 
of  inquiry  as  far  as  suits  his  i)l6^sure,  may  safely  slam 
it  in  the  face  of  a  cross-examiner,  if  he  is  but  discreet 
enough  to  claim  that  further  disclosures  may  tend  to 
threaten  his  security. 

It  seems  to  me  that,  in  this  matter,  there  are  two  ex- 
tremes, which  ought  equally  to  be  avoided :  First.  That 
of  requiring  frpm  a  witness,  who  has  honestly  claimed 
the  privilege,  any  explanation  whatever  of  his  reason  for 
refusing  to  answer,  if  the  court  can  see  how  such  answer 
may  fairly  and  reasonably  tend  to  criminate  him. 
Second.  That  of  permitting  a  witness  to  interpose  the 
shield  of  apprehended  peril,  as  a  protection  against  every 
question  which  he  is  disinclined  to  answer,  although 
there  may  be  nothing  in  the  circumstances  of  the  case, 
which  in  the  least  suggests  that  such  answers  would  be 
fraught  with  danger. 

The  latter  extreme  is  quite  as  dangerous  to  public 
policy  as  the  former.  I  shall  not  presume  to  suggest 
any  general  rule  governing  this  subject,  and  doubt,  in- 
deed, whether  any  definite  and  precise  rule  can  be  pre- 
scribed. It  is  suf&cient  for  the  purposes  of  the  present 
case  to  decide,  as  I  do,  that,  under  the  circumstances 
disclosed  to  the  referee  at  the  time  he  sustained  the  re- 
fusals of  the  witness  to  answer,  such  refusals  ought  not 
to  have  been  countenanced. 
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I  accordingly  refuse  to  vacate  the  order  heretofore 
made  by  my  predecessor,  directing  the  recall  of  the  wit- 
ness, Xheophilns  Yoangs,  for  farther  examination. 

Ordered  accordingly. 


•  »  * 
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CoLEMAK  V.  Coleman. 

In  the  matter  of  the  estate  qf  Thomas  J.  Coleman,  de- 
ceased. 

Taxes  assessed  during  the  life-time  of  a  decedent,  upon  real  property  in 
which  he  had  a  life  estate,  and  remaining  unpaid  at  the  time  of  bis 
death,  are  entitled  to  preferential  payment  out  of  the  personalty  left  by 
him,  under  2  B.  8.,  87,  §  27,  subd.  2,  which  assigns  a  second  preference 
to  "  taxes  assessed  upon  the  estate  of  the  deceased  previous  to  his  death." 

Petition  by  William  A.  Coleman,  to  require  Julia 
A.  Coleman,  administratrix,  etc.,  of  decedent,  to  render 
and  settle  her  account,  and  pay  out  of  the  assets  taxes 
assessed  upon  any  property  of  which  decedent  was  seized 
or  possessed,  either  for  life  or  in  fee.  The  facts  Appear 
sufficiently  in  the  opinion. 

C.  E.  &  D.  B.  0QDE3X,  for  petitioner. 
Q.  McA.DAM,  for  adminidratrix. 

The  Surrogate. — ^Taxes  assessed  during  the  life-time 
of  the  deceased,  upon  certain  real  property  in  which  he 
had  a  life  estate,  remained  unpaid  at  his  death.  Are 
they  entitled  to  preferential  payment  out  of  the  person- 
alty left  by  him  ?  This  preference  is  claimed  under  3  H. 
S.  (6  ed,),  95,  §  37,  subd.  2.    The  section  provides  that 
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executors  and  administrators  shall  pay  the  debts  of  the 
deceased  in  the  following  order :  1.  Debts  entitled  to  a 
preference  nnder  the  laws  of  the  United  States.  2.  Taxes 
assessed  npon  the  estate  of  the  deceased  previoua  to  his 
death.  ^ 

I  think  that  the  taxes  in  question  are  debts  of  the  de- 
ceased, which  the  administrator  is  required  to  pay  out  of 
the  personalty  of  the  deceased  (Seabury  v.  Bowen,  3 
Brad/.,  207 ;  Griswold  v.  Griswold,  4  Id.,  217  ;  Gunning 
V.  Carman,  3  Redf.,  69 ;  Bates  t).  Underbill,  Id.,  365). 
Are  they,  however,  such  taxes  as  were  ' '  assessed  upon 
the  estate  of  the  deceased  previous  to  his  death?'' 

This  word,  estate,  has  several  meanings.  Used  in  ref- 
erence to  land,  it  signifies  the  right  or  interest  which 
the  owner  has  therein  ;•  employed  in  wills  or  other  in- 
struments for  disposing  of  property,  it  embraces  property, 
both  real  and  personal  (1  Edw.  Ch.,  239  ;  1  Sandf.  Ch.^ 
334). 

The  interpretation  of  the  word,  in  the  statute  under 
consideration,  should  be  such  as  best  accords  with  the 
intention  of  the  legislature.  The  manifest  object  of  the 
law  was  to  make  provision,  for  the  interests  of  the  State, 
of  a  fund  available  for  speedy  payment  of  taxes.  Is 
there  any  diflEerence  in  principle,  between  the  present 
case,  and  one  in  which  a  decedent  has  died  leaving  an 
estate  in  fee,  upon  which  taxes  have  been  assessed  in  his 
life-time  ?  No  authorities  have  been  cited  for  or  against 
the  claim  of  this  petition,  and  the  doubts  which  I  inti- 
mated at  the  argument  are  not  fully  resolved ;  but  on  the 
whole,  I  am  led  to  believe  that  the  tax  is  entitled  to  a 
preference,  and  I  so  find. 

Ordered  accordingly. 
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New  Yoek  Countt. — Hon.  D.  G.  ROLLINS,  Surbogatib. — 

March,  1882. 

St.  p.  Xavier  G^lege  v.  Doheety. 
In  tJie  matter  of  the  estate  of  Hugh  Dohertt,  deceased. 

The  testator,  by  his  will,  executed  in  1871,  shortly  before  his  death,  gave, 
substantially,  all  his  property  to  his  executors  in  trust,  to  receive  the 
rents  and  profits,  and  to  sell  and  convey  the  same  at  such  time  as  they 
should  deem  advisable,  directing  that  from  such  rents,  etc.,  or  from 
the  proceeds  of  such  sale,  they  should  reserve,  and  pay  to  certain  rela- 
tives, **  a  sum  of  money  equivalent  to  the  net  annual  rental  for  four 
years  (after  deducting  taxes  and  expenses) "  of  a  house  and  lot  specified. 
He  appointed  residuary  legatees.    HM^ 

1.  That,  by  the  words  quoted,  the  testator  meant  the  rental,  after  deduct- 
ing all  expenditures  in  and  about  the  property  in  question,  including 
taxes,  repairs,  insurance,  interest  on  mortgages,  and  other  direct 
charges,  for  the  four  years  succeeding  his  death. 

%,  That  the  relatives  in  question  were  entitled  to  interest  on  their  legacies 
from  the  end  of  the  said  four  years. 

Application,  by  legatees,  for  a  construction  of  dece- 
dent's will,  on  the  judicial  settlement  of  executor's 
account.    The  facts  appear  sufficiently  in  the  opinion. 

Buss  &  ScHLET,  for  residuary  legatees, 

EvARTS,  SouTHMAYD  &  Choate,  foT  Other  legatees. 

The  Surrogate. — By  his  will,  executed  in  1871,  not 
long  before  his  death,  the  testator  gave  substantially  all 
his  property  to  his  executors,  in  trust,  to  collect  and  re- 
ceive the  rents,  income  and  profits,  and  to  sell  and  con- 
vey the  same,  at  such  time  as  should  be  deemed  advisable 
by  them.  He  directed  that,  from  said  rents,  income  and 
profits,  or  from  the  proceeds  of  such  sale,  they  should, 
after  certain  other  payments,  reserve  and  pay  to  certain 
relatives  named  *^  a  sum  of  money  equivalent  to  the  net 
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annual  rental  for  four  years  (after  deducting  taxes  and 
expenses),"  of  a  certain  house  and  lot  at  No.  106  Frank- 
lin street,  New  York  city.  He  made  the  college  of  St. 
Francis  Xavier  and  two  priests  of  the  order .  of  St. 
Augustine  his  residuary  legatees.  In  behalf  of  these 
residuary  legatees,  this  court  is  now  asked  to  interpret 
the  clause  of  the  will  which  has  been  quoted. 

By  providing  for  the  payment  of  the  bequest  to  his 
relatives  from  the  rents,  income  and  profits  of  preiilises 
No.  106  Franklin  street,  or  from  the  proceeds  of  the  sale 
of  such  premises,  I  think  that  it  was  the  testator  s  hope 
and  expectation  that  those  bequests  might  be,  in  fact, 
discharged  from  such  rents,  income  and  profits.  He  had 
very  little  personalty  available  for  their  immediate  pay- 
ment, and  he  probably  gave  to  his  executors  authority 
to  sell,  in  order  to  avoid  an  unlawful  suspension  of  the 
power  of  alienation,  and  not  with  any  desire  or  disbelief 
that  an  early  sale  would,  in  fact,  be  resorted  to. 

In  my  view,  these  bequests  might  have  become  pay- 
able before  the  four  years  had  elapsed,  if,  in  the  interim, 
the  sale  had  taken  place  ;  but  the  testator  desired  and 
expected  that,  if  no  such  sale  should  be  effected,  these 
legacies  should,  after  the  expiration  of  four  years,  be 
paid  from  the  rents,  income  and  profits  meanwhile 
received. 

The  alternative  direction,  to  pay  the  bequests  from 
the  proceeds  of  the  sale  of  his  property,  does  not,  I 
think,  militate  against  this  view.  In  ascertaining  the 
amount,  to  which  these  legatees  would  have  been  enti- 
tled, in  case  the  property  had  been  sold  before  the 
expiration  of  the  four  years,  some  embarrassment  might 
have  arisen.    But  the  difficulty  would  not  have  been 
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insuperable.    An  equitable  mode  of  adjustment,  suitable 
to  the  case,  could  have  been  applied. 

In  fixing  the  bequest  at  a  sum  of  money  equivalent 
to  the  net  annual  rental  for  four  years,  after  deducting 
taxes  and  expenses  of  the  premises  specified,  I  think  the 
testator  meant  the  net  rental,  after  deduction  of  all 
expenditures  in  and  about  the  property  in  question, 
including  taxes,  repairs,  insurance,  interest  on  the  mort- 
gages and  other  charges  directly  aflPecting  the  prpperty 
for  the  four  years  succeeding  his  death.  The  provision 
in  regard  to  deductions  of  taxes  and  expenses  was  not, 
in  my  opinion,  intended  to  limit  or  qualify  the  meaning 
of  the  term  *'  net  rental." 

The  preservation  of  the  premises  out  of  the  rent^, 
income  and  profits,  from  which  I  have  concluded  the 
bequests  were  j)ayable,  necessitated  the  discharge,  also, 
out  of  the  same  rents,  income  and  profits,  of  the  interest 
on  the  mortgage.  The  testator  must  have  known  this, 
and  must  have  designed,  I  think,  that  payments  neces- 
sary to  make  eflFective  his  intention  to  provide  a  fund 
from  which  to  raise  these  bequests  should  be  a  charge 
upon  that  fund,  and  borne  by  those  to  be  benefited  by  il, 
rather  than  by  the  residuary  legatees. 

The  beneficiaries  in  question  should  be  credited  with 
interest  on  their  legacies  from  the  end  of  the  fourth  year 
after  testator's  death.  The  taxes  to  be  deducted  are  only 
the  current  taxes  for  the  four  years.  Those  which  had 
accrued  before  the  testator's  death  are  not  dednotibK 

Ordered  accordingly. 


/ 
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Nbw  York  County. — Hon.  D.   G.   ROLLINS,  Subbooatx.-^ 

April,  1882, 

Bristed  V.  Weeks. 

In  the  matter  of  the  probate  of  the  will  qf  John  J.  A. 

Bristed,  deceased. 

Evidence  of  an  hereditary  tendency  to  insanity,  in  a  testator,  does  not  es- 
tablish that  insanity  manifested  was  probably  congenital,  or  that  it 
declared  itself  at  any  particular  stage  of  his  career. 

The  opinion  of  a  distinguished  alienist,  upon  the  probable  mental  condition 
of  a  patient,  years  before  the  latter  had  come  under  his  observation, 
though  entitled  to  resp^jct,  should  be  carefully  scrutinized  before 
acceptance,  in  a  case  where  it  is  contingent  upon  the  correctness  of 
hypotheses  not  established  by  the  evidence. 

It  seems,  that,  where  one  sustaining  a  fiducial  relation  to  another  is  con- 
cerned in  framing  the  latter's  will  to  his  own  advantage,  the  instrument 
ought  to  be  closely  scrutinized,  and  that  there  is  a  presumption  against 
its  validity,  strong  or  weak,  according  to  the  circumstances. 

The  testator,  who  died  in  1880,  by  his  will,  executed  in  1871,  gave  the  bulk 
of  his  property,  amounting  to  about  $500,000,  to  an  adopted  daughter 
of  his  father,  and  to  two  of  his  aunts,  K.  and  S.  His  nearest  relatives  v 
living  at  the  time  of  the  execution,  were  a  father,  a  half-brother,  and  four 
aunts.  The  probate  was  contested  by  the  half-brother,  aged  thirteen 
years,  mainly  on  the  grounds  of  undue  influence  exerted  by  the  husband 
of  S.,  and  a  want  of  testamentary  capacity.  Mr.  S.  had  long  occupied 
intimate  confidential  and  fiducial  relations  with  testator;  but,  although 
bis  wife  was  a  principal  beneficiary,  it  was  not  shown  that  he  drafted 
the  will,  or  advised  as  to  its  contents,  or  even  knew  of  testator's  intend- 
ing to  make,  or  having  made  it.  Testator  was  insane  in  the  early  part  of 
1873,  when  he  became  an  inmat«  of  an  asylum  in  France;  and  he  was 
of  unsound  mind  at  times  thereafter,  contestant  insisting  that  the  in- 
sanity was  continuous  after  the  date  mentioned.  A  medical  expert. 
who  attended  him  at  the  asylum  in  1878.  would  not  undertake  to  state 
accurately  his  mental  condition  in  1871,  but  testified  that,  from  his  ex- 
amination, and  from  what  he  then  learned  of  his  antecedents,  from 
testator  and  from  an  aunt,  B.,  he  believed  that  the  former  was  never 
in  a  condition  of  complete  enjoyment  of  his  intellectual  faculties,  or  of 
balance  in  his  nervous  system.  The  information  derived  from  B.  was 
undisclosed  by  witness,  and  several  of  testator's  declarations  to  him 
were  against  the  weight  of  testimony;  which  was  that  testator  mani- 
fested no  irrationality  until  after  1871.    A  portion  of  the  testimony, 

Vol.  v.— 84 
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taken  on  commission,  of  a  witness  acquainted  with  testator,  tended  to 
show  original  mental  aberration,  but  this  portion  was  in  response  to 
the  final  general  interrogatory,  was  vague  as  to  dates,  and  in  aame 
particulars  as  to  moaning,  and  was  not  followed  by  cross-examination. 
Certain  collateral  relatives  of  testator  had  been  afflicted  with  mental 
disease,  but  there  was  no  evidence  of  insanity  in  bis  lineal  ancestr>\ 
Letters  produced  in  evidence,  written  by  testator  before  1873.  were  in 
the  main  clever  and  amusing,  often  instructive,  particularly  on  art 
subjects,  and  at  times  poetical  and  elegant.  By  a  will  executed  in 
1869,  testator  had  made  dispositions,  also,  in  favor  of  B.  and  Iiis  other 
aunt,  who  were  not  mentioned  in  the  will  propounded,  and  which 
made  no  bequest  to  contestant,  or,  with  an  insignificant  exception,  to 
testator's  father.  Each  of  the  two  last  named  persons,  however,  had 
ample  means. 
Eeld,  that  the  will  was  executed  without  undue  infiuence  on  the  part  of 
Mr.  S. ;  that  its  dispositions  led  to  no  inference  of  a  disordered  intel- 
lect on  the  part  of  the  maker;  that  the  latter  was  of  sound  mind  at  the 
time  of  its  execution;  and  that  it  should  be  admitted  to  probate. 

Application  for  the  probate  of  decedent's  will,  by 
Francis  H.  Weeks,  named  as  executor  therein  ;  opposed 
by  Charles  H.  M.  Bristed,  a  half-brother  of  decedent. 
The  facts  appear  sufficiently  in  the  opinion. 

Robert  W.  De  Forest,  for  prapaneni, 

Frederick  P.  Forster,  wpeeieU  guardian  far  eotUeitant 

William  E.  Curtib,  for  Edith  Kane,  legatee. 

The  Surrogate. — The  admission  to  probate  of  the 
paper  propounded  in  this  court,  as  the  last  will  and  tes- 
tament of  the  late  John  Jacob  As  tor  Bristed,  is  resisted 
upon  several  grounds.  It  is  claimed  by  the  contestant 
that  the  evidence  establishes  : 

1.  That  the  instrument  was  not  executed  according  to 
law. 

2.  That  it  is  not  in  truth  the  will  of  the  decedent,  in 
that  it  is  the  product  of  such  influence  exerted  upon  him 
by  his  uncle,  William  E.  Sedgwick,  as  is  deemed  in  law 
*' undue  influence,"  sufficient  to  invalidate  a  will. 
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3.  That,  at  the  time  of  its  execution,  Mr.  Bristed 
lacked  testamentary  capacity. 

The  decision  of  this  case  involves  no  novel  or  intricate 
question  of  law,  but  simply  requires  the  application  of 
well  settled  legal  principles  to  the  particular  facts.  I 
shall  proceed,  therefore,  to  declare  my  conclusions  as 
briefly  as  practicable,  without  detailed  reference  to  the 
great  mass  of  testimony,  the  examination  of  which  has 
occasioned  my  delay  in  passing  upon  these  issues. 

First.  The  first  of  the  objections  is  that  which  relates 
to  the  factnm  of  the  will.  It  has  not  been  pressed  by 
contestant's  counsel,  and  clearly  has  not  been  siiistained 
by  the  evidence.  The  instrument  was  executed  in 
November,  1871,  and  was  offered  for  probate  on  June  30, 
1880,  Mr.  Bristed  having  died  during  that  month.  The 
subscribing  witnesses  were  George  L.  Lorillard  and 
Townsend  Harris.  The  latter  had  died  before  this  in- 
strument was  propounded.  His  signature  was  proved 
and  is  not  disputed.  Mr.  Lorillard  testified  that  he  signed 
his  name  as  a  witness,  at  the  request  of  the  decedent, 
who  also,  in  his  hearing,  made  a  similar  request  of  Mr. 
Harris.  The  three  were  together  at  the  time,  in  the  re- 
ception room  of  the  Union  Club.  Mr.  Lorillard  saw  Mr. 
Bristed  himself  subscribe  his  name  to  the  paper,  and 
h^ird  him  declare  that  it  was  his  will.  He  also  saw  Mr. 
Harris  sign  as  a  witness.  This  shows  a  strict  compliance 
with  all  the  formalities  prescribed  by  law. 

Second.  It  is  strenuously  urged,  by  counsel  for  the 
contestant,  that  probate  should  be  refused  to  this  will, 
upon  the  ground  that  it  was  procured  to  be  made  and 
executed,  by  the  undue  influence  of  Mr.  Bristed' s  uncle, 
William  Elbry  Sedgwick.     It  is  not  claimed  that  direct 
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and  positive  evidence  has  been  adduced  in  support  of  this 
position.  But  it  is  insisted  that  such  undue  influence 
should  be  inferred  from  certain  circumstances  ;  mainly 
from  the  very  intimate,  confidential  and  fiducial  relations 
which  long  subsisted  between  Mr.  Sedgwick  and  Mr. 
Bristed,  and  from  the  fact  that  Mrs.  Sedgwick  was  made 
one  of  the  principal  beneficiaries  under  the  will  here  pro- 
pounded. It  has  not  been  shown  that  he  drafted  this  in- 
strument, or  advised  with  the  testator  about  its  form  or 
substance,  or  knew  of  the  fact  that  the  deceased  intend- 
ed to  make,  or  did  make  a  will,  during  his  visit  to  this 
country  in  the  summer  of  1871.  Indeed,  there  is  such  an 
absence  of  proof,  either  direct  or  circumstantial,  upon 
this  subject,  that  it  would  be  more  of  agaess  than  an  in- 
ference, to  deduce  from  the  evidence  a  conclusion  that 
Mr.  Sedgwick  exerted  any  influence,  whatever,  upon  the 
mind  of  the  testator,  to  bring  about  the  preparation  and 
execution  of  this  will.  If  there  be,  however,  proof  of 
any  influence  at  all,  it  is  certainly  not  proof  of  such  in- 
fluence as  the  law  deems  *'  undue." 

Says  Miller,  J.,  in  pronouncing  the  opinion  of  the 
court  of  appeals,  in  Children's  Aid  Society  v.  Loveridge 
(70  iV:  r.,  394):  "In  order  to  avoid  a  will  ...  it 
must  be  shown  that  the  influence  exercised  amounted  to 
a  moral  coercion,  which  restrained  independent  action 
and  destroyed  free  agency,  or  which,  by  Importunity 
that  could  not  be  resisted,  constrained  the  testator  to  do 
that  which  was  against  his  free  will  and  desire,  but  which 
he  was  unable  to  refuse  or  too  weak  to  resist.  It  must 
not  be  the  promptings  of  affection,  the  desire  of 
gratifying  the    wishes  of  another,    the  ties  of  attach- 
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ment  arising  from  consanguinity,  or  the  memory  of  kind 
acts  and  friendly  oflBices." 

And  the  same  court  says,  in  Cadney  v.  Cudney  (68 
If,  Y.^  152) :  ''To  invalidate  a  will  on  the  ground  of  un- 
due influence,  there  must  be  affirmative  evidence  of  the 
facts  from  which  such  influence  is  to  be  inferred.  It  is 
not  sufficient  to  show  that  a  party  benefited  by  a  will  had 
the  motive  and  opportunity  to  exert  such  influence ; 
there  must  be  evidence  that  he  did  exert  it,  and  so  con- 
trol the  actions  of  the  testator,  either  by  importunities 
winch  he  could  not  resist,  or  by  deception,  fraud  or  other 
improper  means,  that  the  instrument  is  not  really  the 
will  of  the  testator." 

These  are  very  recent  expressions  of  the  views  of  our 
highest  judicial  tribunal  upon  this  subject.  Tried  by 
these  tests,  the  claim  that  Mr.  Sedgwick  has  been  shown 
to  have  exerted  undue  influence  upon  the  testator's 
mind  is  discovered  to  have  no  support.  None  of  the 
numerous  authorities  which  are  noted  on  behalf  of  the 
contestant  seem  to  m©  to  be  at  odds  witli  the  decisions 
of  the  court  of  appeals  above  cited.  Great  stress  is  laid 
upon  those  cases  which  hold  that,  where  one  sustaining 
a  fiducial  relation  to  another,  such  as  trustee,  guardian, 
etc.,  is  concerned  in  framing  that  other's  will  to  his  own 
advantage,  the  instrument  ought  to  be  closely  scrutin- 
ized, and  that  there  is  indeed  a  presumption  against  its 
validity — a  presumption  strong  or  weak,  according  to 
circumstances.  This  is  doubtless  true.  But  it  is  only 
by  arguing  in  a  circle,  that  the  ingenious  counsel,  who 
cites  the  cases  referred  to,  makes  them  appear  applicable 
to  the  case  at  bar.  He  first  substantially  infers  the  un- 
due influence  from  the  mere  fact  of  the  fiducial  relations, 


534       CASES  IN  THE  SURROGATES'  COURTS. 


BRI8TED  V.  WEEKS. 


and  then,  having  succeeded  in  thus  establishing  the 
existence  of  such  influence,  he  claims  the  support  of  the 
judicial  decisions  which  declare  that  the  exertion  of  such 
influence,  by  one  who  holds  a  fiducial  relation  to  another, 
is  deemed  suspicious  in  the  eye  of  the  law. 

Third.  There  remains  to  be  determined  the  question 
whether,  at  the  time  of  executing  his  will,  the  testator 
was  of  sound  mind  and  memory,  within  the  meaning  of 
our  statute  of  wills.  The  evidence  which  bears  upon 
this  subject  has  been  carefully  considered,  in  the  light  of 
the  able  arguments  of  the  respective  counsel.  Nothing 
which  is  relied  upon  by  contestant  suggests  to  my  mind 
a  doubt  of  the  testator's  sanity  in  1871,  unless  it  be  the 
testimony  of  Dr.  Blanche.  That  Mr.  Bristed  was  insane 
in  the  early  part  of  1873  is  not  disputed  by  the  propo- 
nents of  this  will.  Indeed,  it  is  conceded  that,  from  that 
date  until  the  summer  of  1874,  and  again  from  the  spring 
of  1875  to  the  summer  of  1877,  and  at  times  thereafter, 
the  testator  was  of  unsound  mind.  It  is  claimed  by  the 
proponents  that,  in  the  interval  between  July,  1874,  and 
March,  1875,  and  at  some  periods  between  August,  1877, 
and  the  date  of  his  death,  he  was  wholly  or  in  part  free 
from  mental  disease.  On  the  other  hand,  the  contestant 
insists  that,  during  all  those  intervals,  his  insanity  con- 
tinued. 

If  this  will  had  been  executed  after  February,  1873, 
the  date  when  the  decedent  became  an  inmate  of  an 
asylum  in  France,  I  should  feel  some  embarrassment  in 
determining  the  question  of  his  testamentary  capacity. 
But  the  evidence  in  the  case  does  not  justify  me  in  find- 
ing that,  at  any  time  prior  to  the  year  1878,  the  mental 
faculties  of  Mr.  Bristed  were  seriously,  if  at  all  impaired. 
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Suppose  that  he  had  died  on  November  12,  1871,  the  day 
after  he  made  this  will,  and  that,  upon  a  contention  as 
to  his  sanity,  the  same  evidence  had  been  produced 
which  is  now  before  me  (exclusive,  of  course,  of  that 
portion  which  relates  to  his  career  subsequent  to  Novem- 
ber 12th).  If  such  a  contingency  had  arisen,  I  do  not  see 
how  it  could  have  been  fairly  claimed  that  the  question 
of  the  testator's  mental  capacity  was  in  the  least  involved 
in  doubt. 

The  only  medical  testimony,  to  which  I  need  make 
special  reference,  is  that  of  Dr.  Blanche,  of  Paris,  as  he 
alone  refers  definitely  to  the  probable  mental  state  of  Mr. 
Bristed  before  1873.  Dr.  Blanche,  who  had  made  a 
specialty  of  the  study  and  treatment  of  insanity,  testified 
before  a  commissioner  that  he  saw  the  decedent,  for  the 
hrst  time,  on  February  18, 1873,  at  Paris,  and  caused  him 
to  be  conveyed  to  a  lunatic  asylum  ;  that  Mr.  Bristed  re- 
mained there  as  a  patient  for  a  week,  during  which  time 
he  was  under  the  frequent  observation  of  the  witness, 
who  engaged  him  in  long  conversation  as  to  the  history 
of  his  life.  It  does  not  appear  that  he  was  ever  seen  by 
Dr.  Blanche  after  February,  26th.  The  doctor  states  that, 
in  his  opinion,  the  decedent  "was  born  under  bad  con- 
ditions of  cerebral  heredity,  and  had  never  been,  even  in 
his  infancy,  in  a  well  balanced  nervous  condition,  nor  of 
a  thoroughly  sound  judgment."  The  grounds  of  his 
conclusions  he  declared  to  be  these :  ''  From  his  infancv, 
John  J.  A.  Bristed  was  subject  to  violent  nervous  crises 
(attacks),  during  which  he  uttered  cries.  He  was  never 
able  to  fix  his  attention  continuously.  He  could  not  re- 
member what  he  learned.  At  a  later  age,  nevertheless, 
by  means  of  travel,  he  was  able  to  learn  some  languages, 
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bat  he  said  that  he  bad  entirely  forgotten  Italian.  He 
had  an  extreme  sensibility  to  music.  He  had  habitaally  a 
certain  vagueness  in  his  mind.  All  these  symptoms  have 
increased  since  a  severe  tyjjhoid  fever  with  which  he  was 
attacked  at  Rome,  in  1869.  I  have  these  particulars 
from  Mr.  John  J.  A.  Bristed  himself." 

Dr.  Blanche  also  testified  that,  aside  from  the  infor- 
mation acquired  by  personal  observations,  he  learned  all 
that  he  knew  of  the  testator  from  that  gentleman  him- 
self  and  from  his  aunt,  Miss  Brevoort ;  that  he  would 
not  undertake  to  state  accurately  what  the  testator^ s 
mental  condition  was  in  1871,  but  from  this  examination 
in  1873,  and  from  what  was  then  learned  of  his  antece- 
dents, he  believed  that  the  testator  "  was  never  in  a  con- 
dition of  complete  enjoyment  of  his  intellectual  faculties, 
or  of  balance  in  his  nervous  system."     Upon  this  evi- 
dence, the  learned  counsel  for  the  proponent  makes  a 
criticism  which  seems  to  me  well  founded.    It  is  to  the 
effect  that  its  whole  value,  so  far  as  relates  to  the  time 
when  the  will  was  executed,  depends  upon  the  truth  of 
certain  hypotheses,  which  have  not  been  established  as 
true  by  the  evidence.    The  nature  and  extent  of  the  in- 
formation furnished  to  Dr.  Blanche  by  Miss  Brevoort, 
and  which  formed,  in  part,  the  ground  upon  which  he 
based  his  conclusions,  are  not  disclosed.    But  it  is  ad- 
mittedly true  that  those  conclusions  are  grounded,  to 
some'  extent,  at  least,  upon  the  declarations  of  the  dece- 
dent, kt  or  about  the  time  when,  according  to  Dr.  Schule, 
to  whose  care  he  was    committed  when   he  left  Dr. 
Blanche's  charge,   he  was   "not   fully  reliable  in  his 
statements,    in    consequence   of    his    hypochondriacal 
anxiety." 
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Several  of  these  declamtions,  and  among  them  some 
of  the  gravest  importance,  are  utterly  at  variance  with 
the  weight  of  testimony  as  to  the  intellectual  character- 
istics of  the  testator. 

The  ojjinion  of  a  distinguished  alienist  upon  the 
probable  mental  condition  of  a  patient,  years  before  such 
patient  had  come  under  his  observation,  though  entitled 
to  respect,  should  be  carefully  scrutinized  before  accept- 
ance, in  a  case  like  the  present,  where  the  opinion  is 
avowedly  contingent  upon  the  correctness  of  liypotheses 
which  have  not  been  established  by  the  evidence.  In- 
deed, with  the  exception  of  a  single  witness  to  whose 
testimony  I  shall  presently  refer,  by  the  universal  assent 
of  all  persons  who  testified  as  to  Bristed's  demeanor*  and 
conduct  prior  to  1873,  he  appears  to  have  been  entirely 
sane.  Nearly  twenty  people  were  called  to  the  stand, 
mainly  persons  who  had  been  more  or  less  intimate 
acquaintances  of  the  testator  at  various  periods  of  his 
life,  and  had  apparently  been  afforded  good  opportunity 
and  possessed  good  capacity  for  observing  him.  The 
attention  of  many  of  them  was  specially  directed  to  the 
month  in  which  the  will  was  executed.  They  agreed 
that  no  acts  or  declarations  of  the  testator,  prior  to  his 
departure  for  Europe  in  1871,  seemed  to  them  irrational. 

Mrs.  Caroline  Carson  was  examined  at  Rome,  under 
a  commission  issued  out  of  this  court,  upon  contestant's 
application.  Mrs.  Carson  was  an  American  artist,  *'  fifty 
years  of  age  and  upwards,"  as  she  testified,  and  had 
been  an  acquaintance  and  friend  of  the  Bdsted  family. 
Five  direct  interi'ogatories  were  addressed  to  her.  It 
was  only  in  answer  to  the  last  interrogatory — a  general 
inquiry  as  to  whether  she  knew  other  matters  or  things 
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which  would  benefit  the  contestant — that  she  gave  any 
testimony  whatever  touching  Mr.  Bristed's  mental  con- 
dition. The  apparent  purpose  of  examining  Mrs.  Carson, 
as  disclosed  by  every  question  except  the  last,  was  to 
ascertain  what  she  knew  of  the  relations  between  the 
decedent  and  Miss  Cecile  Bristed.  In  response  to  that 
general  interrogatory,  she  deposed  as  follows  :  "I  knew 
John  Bristed  to  have  been  naturally  good-natured  and 
well  disposed,  and  I  cannot  think  that  he  would  have 
been  guilty  of  the  acts  of  violence,  malice  and  eccen- 
tricity which  I  have  known  him  to  commit,  if  he  had 
been  in  his  right  mind.  As  a  little  child,  he  was  gentle 
and  sweet-tempered ;  but  as  he  grew  older,  and  ought  to 
have  become  reasonable,  he  seemed  to  be  bereft  of  reason. 
He  would  shriek  like  a  wild  Indian,  and  rush  out  of  the 
house  like  a  madman  without  any  cause.  He  would  play 
the  piano  for  hours  by  day,  and  then  get  up  in  the  dead 
of  night  and  go  on  playing,  always  without  sequence, 
like  leading  a  newspaper  sideways.  On  returning  home 
at  night,  instead  of  ringing  the  bell,  he  would  throw 
stones  at  the  house.  There  were  many  other  eccentrici- 
ties too  numerous  to  mention.'*  She  then  specifies  an 
occasion,  in  1868,  when  decedent  while  in  anger  '^  railed 
invectives"  at  his  father  until  she  herself  successfully 
'*  ordered  him  to  hold  his  tongue,"  and  concludes  by 
saying  :  ''I  saw  him  in  1877,  when  he  was  acknowledged 
a  lunatic.  His  talk  was  precisely  the  same  I  had  always 
known  it.  He  was  sweet,  kindly  and  perfectly  inconse- 
quent, as  he*ad  always  been  in  his  best  moods." 

It  is  unfortunate  that  this  testimony  was  given  in  res- 
ponse to  the  general  interrogatory,  as  no  opportunity 
was  afforded  for  cross-examination.    The  value  of  the 
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evidence  could  be  far  more  accurately  measured,  if  the 
dates  of  the  various  occurrences  referred  to  had  been 
fixed,  and  if  definite  explanation  had  been  afforded  of 
matters  which  manifestly  need  explanation,  in  order  to 
be  thoroughly  understood.  The  statement  that  *^he 
would  shriek  like  a  wild  Indian,  and  rush  out  of  the 
house  like  a  madman  without  any  cause,"  might  perhaps 
be  fairly  interpreted  as  a  reference  to  decedent's  general 
habits  at  some  period  of  his  life,  and  as  such  might  be 
deemed  very  important.  But,  from  the  absence  of  any 
corroborative  testimony  as  to  the  course  of  such  behav- 
ior on  the  part  of  the  decedent,  it  would  appear  that 
Mi's.  Carson  must  have  had  in  mind  some  special  occasion, 
and  the  failure  to  fix  its  date  greatly  impairs  the  strength 
of  the  evidence.  The  same  criticism  applies  to  the  state- 
ment that,  *'on  returning  home  at  night,  instead  of  ring- 
ing the  bell  he  would  throw  stones  at  the  house."  If  the 

witness  meant  that,  as  a  custom,  or  as  a  matter  of  fre- 
quent occurrence,  the  decedent,  when  desirous  of  gaining 
admission  to  his  father's  house  at  night,  used  to  throw 
stones  instead  of  ringing  the  door-bell,  such  eccentricity 
of  conduct  would  deserve  attention  in  determining  his 
mental  condition.  But  if,  as  may,  perhaps,  be  inferred 
from  the  testimony  of  Mrs.  Gorman,  the  only  occasion 
when  be  threw  a  stone  at  the  house  was  when  he  was 
locked  out,  and  desired  to  attract  attention  that. he  might 
be  let  in,  the  circumstance  is  unworthy  of  serious  con 
sideration.  There  is  the  same  deficiency  as  to  date,  and 
also  a  certain  vagueness  as  to  meaning,  in  the  statement 
that  Bristed  '^  would  get  up  in  the  dead  of  night  and  go 
on  playing  the  piano,  always  without  sequence,  like  read- 
ing a  newspaper  sideways." 
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On  the  whole,  therefore,  I  do  not  feel  justified  in  at- 
taching much  importance  to  that  part  of  Mrs.  Carson's 
testimony  which  relates  to  the  testator's  mental  capacity, 
especially  in  view  of  the  opposing  testimony  of  other 
witnesses. 

A  Mrs.  Gorman  lived  for  ten  years  as  a  servant  in  the 
house  of  Charles  Astor  Bristed,  decedent's  father.  She 
was  at  Lenox,  Massachusetts,  when  John  visited  hits 
father  there,  in  1871.  She  says  that  "  John  sometimes 
forgot  things  and  seemed  a  little  nervous,  or  rather,  would 
get  into  a  passion  about  things  that  went  wrong  with 
him — about  some  little  thing,  his  shirt  perhaps."  He 
sometimes  seemed  ^^  queer,"  and  by  that  she  meant  that 
he  would  "  make  a  fuss  over  little  things."  He  seemed 
very  fond  of  his  stepbrother,  Charles,  but  liked  to  *'  make 
him  yell."  On  cross-examination,  the  witness  explained 
this  by  saying  that  Mr.  Bristed  would  sometimes  "pull 
at "  her,  and  say  he  would  strike  her,  so  as  to  tease  the 
baby,  who  was  very  fond  of  her. 

Mrs.  Gheers  was  also  employed  as  a  servant  in  the 
house  of  Mr.  Bristed,  senior,  in  the  summer  of  1871, 
while  John  was  in  this  country.  She  testified  that  "if 
things  did  not  exactly  suit  him  he  would  be  a  little 
nervous,  and  irritable,  and  cross ;"  that  he  was  "  a  little 
forgetful  at  times;"  that  "his  mother  would  bring 
things  to  his  mind  and  find  out  that  he  would  forget  all 
about  them."  The  frequency  of  this  forgetfulness,  or 
the  nature  of  the  matters  brought  by  Mrs.  Bristed  to  his 
attention,  are  not  disclosed. 

I  have  referred  to  this  testimony,  and  to  that  of  Mrs. 
Gorman,  not  because  it  seems  very  important,  but  for 
the  sake  of  grouping  the  evidence  of  all  the  lay  witnesses 
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who  were  called  to  describe  testator's  cliaracter  and  con- 
duct. The  weight  of  the  evidence  in  this  respect  is 
decidedly  in  favor  of  the  proponent. 

Many  letters  written  by  the  decedent  to  his  relatives 
and  friends  were  introduced  at  the  trial.  I  cannot  agree 
with  contestant's  counsel,  in  the  belief  that  they  tend  to 
establish  that  their  author  was  insane.  To  my  mind, 
they  furnish  strong  proof  to  the  contrary — such  of  them 
at  least  as  bear  earlier  date  than  1873.  It  is  unnecessary 
for  me  to  make  a  detailed  reference  to  these  letters.  The 
briefs  of  counsel  contain  very  able  and  interesting  analy- 
ses of  their  contents.  They  are  in  the  main  clever  and 
amusing,  often  instructive,  particularly  upon  art  sub- 
jects ;t  at  times  poetical  and  eloquent,  and  in  many  in- 
stances enlivened  by  oddities  and  whimsicalities  of 
thought  and  expression.  But  they  do  not  seem  to  me  to 
be  tinged  with  insanity  in  the  least  degree. 

The  circumstance  that  certain  collateral  relatives  of 
decedent,  the  descendants  of  his  great-grandfather,  have 
been  aiflicted  with  mental  disease,  throws  little  light 
upon  the  question — at  what  period  of  his  life  he  himself 
first  became  its  victim.  Evidence  that  he  had  an  hered- 
itary tendency  to  insanity  does  not  establish,  of  course^ 
that  such  insanity  was  probably  congenital,  or  that  it 
declared  itself  at  any  particular  stage  of  his  career.  And 
besides,  the  evidence  does  not  disclose  the  existence  of 
insanity  among  his  immediate  family  or  his  lineal  ances- 
try on  either  his  father's  or  mother's  side. 

It  only  remains  to  consider  contestant's  claim  that 
the  mental  unsoundness  of  the  testator  is  indicated  by 
the  dispositions  of  the  will  itself.  His  nearest  relatives, 
who  were  alive  when  the  will  was  executed,  were  his 
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father,  his  half-brother  Charles,  and  his  foar  aunts, 
Miss  Brevoort,  Mrs.  Coolidge,  Mrs.  ELane  and  Mrs.  Sedg- 
wick (wife  of  Wm.  K  Sedgwick,  who  has  been  already 
referred  to).  Miss  Cecile  Bristed  was  then  an  inmate  of 
his  father's  house,  and  had  been  adopted  as  his  daughter. 
The  principal  beneficiaries  under  this  will  are  Miss 
Bristed,  Mra.  Kane  and  Mrs.  Sedgwick,  who  are  respect- 

■ 

ively  given  three-sevenths,  two-seventh  sand  two-sevenths 
of  nearly  the  whole  estate,  amounting  to  about  $500,000. 
By  his  prior  will  of  1869,  his  aunts,  Mrs.  Coolidge  and 
Miss  Brevoort,  were  named  as  beneficiaries.  They  are 
not  mentioned  in  the  present  will.  In  neither  of  these 
wills,  is  there  any  bequest  to  his  half-brother,  Charles, 
or,  with  an  insignificant  exception,  to  his  father.  The 
former,  now  about  thirteen  years  of  age,  by  his  guardian, 
Mrs.  Grace  S.  Bristed,  the  stepmother  of  the  testator,  is 
the  sole  contestant  in  this  proceeding.  There  was  much 
discussion,  in  the  oral  and  written  arguments  addressed 
to  me,  touching  the  reasonableness  or  unreasonableness 
of  the  original  will  of  1869,  and  the  wisdom  or  unwisdom 
of  its  revocation  by  the  will  of  1871,  in  view  of  certain 
changed  conditions  in  the  lives  of  his  uncles  and  aunts. 
I  have  discovered  no  provision  in  either  of  those  wills 
which  ought  not  to  be  satisfactory  to  the  courts  if  it 
suited  the  testator ;  and  that,  too,  entirely  aside  from 
the  question  whether  Miss  Brevoort  or  Mrs.  Coolidge 
had  grown  a  little  richer  or  a  little  poorer  between  1869 
and  1871.  The  testator  had  no  wife,  child,  sister,  brother, 
or  mother.  His  father  was  a  gentleman  nearly  seventy 
years  old,  and  was  possessed  of  means  abundant  lor  all 
his  needs.  His.half-brother  was  a  babe,  entitled,  in  his 
own  right,  to  half  a  million  dollars,  by  the  will  of  his 
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great-grandfather,  John  Jacob  Astor.  His  nearest  rela- 
tives,  aside  from  the  two  last-named,  were  his  aants. 
Courts  are  sometimes  jealous,  perhaps  unduly  jealous,  of 
allowing  testators  to  do  what  they  will  with  their  own. 
But  I  should  have  felt  at  liberty,  under  the  peculiar  cir- 
cumstances of  the  present  caae,  to  sanction  even  an 
arbitrary  selection  by  the  testator,  from  among  his  aunts, 
of  the  particular  one  or  ones  whom  he  chose  to  enrich 
with  his  bounty. 

There  is  nothing  ungenerous,  unjust,  utidutiful  or 
eccentric  about  the  provisions  of  this  instrument ;  and  it 
by  no  means  exhibits  any  such  violent  departure  from 
the  natural  course  of  human  conduct  as  to  suggest  that 
it  is  the  work  of  a  disordered  intellect.  And  so,  upon 
all  the  evidence  in  this  proceeding,  I  find,,  as  matters  of 
fact: 

I.  That  the  instrument  here  propounded  was  prop- 
erly executed  by  John  J.  A.  Bristed,  deceased,  as  his 
last  will  and  testament,  on  November  11,.  1871 ;  that,  at 
the  time  of  its  execution^  the  said  Bristed  was  of  sound 
and  disposing  mind  and  memory,  and  was  under  no  re- 
straint  or  undae  influence  of  any  person. 

II.  And  I  find,  as  matter  of  law,  that  the  said  instru- 
ment is  the  last  will  and  testament  of  said  Bristed,  and 
should  be  admitted  to  probate  as  such. 

Decreed  accordingly. 
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New  York  County. — Hon.  D.   6.  ROLLINS,  Subrogate. — 

April,  1882. 

Wetmore  v.  Carryl. 

In  the  matter  of  the  record  of  the  will  of  Apollus  R. 

Wetmore,  deceased. 

Unattested  and  unexplained  alterations,  appearing  upon  the  face  of  a  will. 
are  presumed  to  have  been  made  after  execution.  It  seetns,  that  the 
same  rule  prevails  in  this  State,— differing  from  the  English  doctrine, — 
in  respect  to  material  changes  in  a  deed. 

The  testator,  by  his  will,  gave  a  pecuniary  legacy  to  each  of  two  grand- 
daughters, E.  and  A.,  the  amount  of  which,  as  originally  written,  was 
$5,000,  but  had  been  changed  by  erasures,  and  by  marks  in  ink  of  a 
different  color  from  that  of  the  body  of  the  will,  to  $2,000.  The  will 
occupied  only  a  single  page  of  a  printed  form,  at  the  center  of  which 
was  a  circular^ blot,  three-eighths  of  an  inch  in  diameter,  apparently  of 
the  same  ink  as  the  alterations.  The  attention  of  neither  of  the  sub- 
scribing witnesses  was  called  to  any  alteration,  by  the  testator;  neither 
of  them  observed  any  defacement,  erasure  or  other  alteration,  at  the 
time  of  the  execution:  and  there  was  no  memorandum  to  the  effect 
that  the  changes  were  made  before  signature.  No  direct  evidence  was 
given  of  the  execution  of  the  instrument  in  its  altered  state.  C,  one 
of  the  executors,  testator's  son-in-law,  testified  that,  in  a  conversation 
with  testator,  some  time  in  1880,  the  latter  spoke  of  having  seen  his 
lawyer,  P.,  with  reference  to  drawing  up  a  new  will,  and  stated  that 
F.  had  suggested  $5,000,  as  the  amount  of  a  legacy  to  each  of  the 
granddaughters,  to  which  testator  had  asseuted;  that  witness  suggested 
one-twentieth  of  the  estate  as  a  suitable  amount  U)  each  of  them,  to 
which  testator  assented ;  that,  the  next  day,  testator  said,  '*I  have  ar- 
ranged that  in  a  different  way;  I  have  made  it  $2,000."  But  the  date 
of  these  conversations  was  not  fixed  relatively  to  the  time  of  the  execu- 
tion, or  even  of  the  drawing  of  the  will;  and  witness  did  not  under- 
stand that  they  indicated  more  than  a  change  of  purpose.  Testator 
had  been  a  man  of  proved  business  capacity,  exhibiting  skill  and  pre- 
cision in  the  management  of  affairs,  but  died  aged  eighty-four  years. 
The  will  had  been  admitted  to  probate  in  1881,  and  recorded  as  altered. 
On  an  application  to  change  the  record,  by  substituting  the  original 
for  the  altered  form, — 

Heldj  that  to  say  that  testator's  declared  purpose  took  shape  in  the  alterations 
in  question,  before  execution  of  his  will,  would  be  to  hazard  a  guess 
rather  than  to  draw  an  inference:  that,  upon  the  evidence^  the  altera- 
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tionsmust  be  deemed  to  have  been  made,  after  sucli  execution;  and 
that  the  application  Bhould  he  granted. 

Petition  by  Alethea  R.  Wetmore,  a  legatee,  to  rectify 
the  record  of  the  will  of  decedent,  which  was  admitted 
to  probate  February  16,  1881 ;  opposed  by  Charles  E. 
Carryl  and  George  C.  Wetmore,  executors.  Further 
facts  appear  sufficiently  in  the  opinion. 

John  M.  Mitchbll,  for  petUUmer. 
£.  L.  FAKCHEB,/fn*  exeetUors, 

The  Surrogate. — The  testator,  by  the  first  clause  of 
his  will,  gave  a  legacy  to  each  of  two  granddaughters, 
Edith  and  Alethea.  The  amount  of  that  legacy,  as  the 
same  now  appears  on  the  face  of  the  instrument,  is 
$2,000.  It  is  discovered,  however,  upon  in8i)ection,  and 
is  indeed  an  admitted  fact,  that,  by  the  will  as  it  was 
originally  written,  the  bequest  was  fixed  at  $5,000,  in- 
stead of  at  $2,000.  According  to  the  uncontradicted 
testimony  of  Mr.  George  C.  Wetmore,  this  change,  which 
will  presently  be  described  in  detail,  was  made  by  the 
decedent  himself,  and  in  his  own  handwriting.  The  ques- 
tion whether  such  change  was  made  before  or  after  ex- 
ecution is  the  one  at  issue  in  this  proceeding.  If  before, 
the  will  must  stand  as  it  now  reads,  and  as  it  has  been 
recorded,  with  a  legacy  to  each  of  the  grandchildren  of 
$2,000.  If  after,  the  record  must  be  amended,  and  the 
bequest  to  the  grandchildren  be  declared  to  be  $5,000,  as 
the  same  was  originally  fixed. 

The  will  in  question  is  on  a  printed  form,  and  is  very 
brief,  occupying  but  a  single  page  of  paper.  With  the 
few  exceptions  hereafter  noted,  it  is  written  in  a  very 
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bright,  distinct  violet  ink,  which  strikingly  contrastsj* 
with  the  black  ink  used  in  making  the  alteration.  The 
word  *'  five,"  about  an  inch  and  a  half  from  the  top,  has 
been  changed  to  "two"  by  erasing  the  "F"  and  sub- 
stituting a  **t,"  and  by  writing  an  "o"  over  the  **e." 
The  letters  *'i"  and  **  v"  have  been  in  no  way  disturbed, 
except  that  a  faint  and  partly  erased  mark  is  to  be  seen, 
where,  probably,  the  dot  of  the  "i"  originally  appeared. 
The  "i"  and  "  v,"  in  "five,"  when  taken  together,  make 
the"w"  in  "two."  Following  the  word  "two "are 
the  words  "thousand  dollars  each."  Over  the  word 
"  thousand  "  is  a  small  cross.  A  similar  cross  appears, 
in  line  with  it,  in  the  margin,  and  directly  under  that  are 
the  figures .2000,  followed  by  a  dollar  sign.  Nearly  in  the 
center  of  the  page  is  a  circular  blot  about  three-eighths 
of  an  inch  in  diameter.  This,  too,  is  in  black  ink.  So  are 
the  words  "  twenty-eighth,"  which  appear  in  the  date, 
and  so  is  the  signature  of  the  testator.  No  evidence  is 
before  the  court,  tending  to  show  whether  the  alteration, 
the  figures,  the  blot,  the  date  and  the  signature  were  or 
were  not  made  with  the  same  ink.  By  my  own  inspec- 
tion of  the  document,  I  am  led  to  believe  that  the  ink  of 
the  blot  is  probably  the  same  as  that  of  the  alteration 
and  the  marginal  figures,  and  probably  different  from 
that  of  the  date  and  signature.  This  is  a  circumstance  of 
;some  consequence,  though  not  of  vital  importance,  in  de- 
termining the  question  at  issue.  The  alteration  is  unat- 
tested— no  memorandum  concerning  it  appears  upon  the 
face  of  the  paper.  The  attention  of  neither  of  the  sub- 
scribing witnesses  was  called  to  it  by  the  testator,  and 
neither  of  them  observed  any  erasure,  alteration,  inter 
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lineatlon  or  defacement  in  the  instrument  at  the  time  it 
was  executed. 

Now  what,  if  any,  presumption  arises  from  this  state 
of  facts,  as  to  the  time  when  the  alteration  in  dispute 
was  made  ?  It  is  a  well-known  doctrine  of  the  English 
law  that,  so  far  as  relates  to  deeds,  changes,  even  though 
material  and  important,  are  presumed  to  have  been  made 
before  execution.  This  presumption  seems  to  have  Orig- 
inally asserted  itself  as  a  sort  of  corollary  to  the  pre- 
sumption of  innocence.  Almost  any  willful  material 
alteration  in  a  deed,  after  its  execution,  would  constitute 
a  criminal  oJBfense,  unless  unexplained.  Alterations, 
therefore,  were  regarded  as  having  been  made  before  ex- 
ecution. Their  very  existence  would  create  *b.  presump- 
tion that  some  person  had  committed  a  crime.  The  only 
logical  mode  of  escape  from  a  situation  deemed  repugnant 

r 

to  the  law  was  found  in  setting  up  a  presumption,  that 
unexplained  alterations  must  have  preceded  execution. 

The  courts  of  this  State,  however,  have  not  followed 
the  English  doctrine  in  respect  to  material  changes  in  a 
deed,  but  hold  that  the  party  claiming  under  it  must 
explain  the  alterations  (Herrick  v.  Malin,  29  Wend., 
388  ;  Smith  v,  McGowan,  3  Barb.y  404 ;  Acker  v.  Led- 
yard,  8  Id.,  514). 

As  to  wills,  the  uniform  decisions  of  the  English 
courts,  since  the  passage  of  the  Victoria  statute  (1  Vict., 
§  21,  ch.  26),  have  been  to  the  effect  that  all  unattested 
alterations  are  presumed  to  have  been  made  after  execu- 
tion. The  leading  case  is  that  of  Cooper  v.  Bockett, 
decided  by  the  privy  council  in  1844  (4  Moore^sP.  O.  C, 
419).  The  question  before  that  tribunal  was  whether  the 
will  should  be  admitted  to  probata,  with  or  without  cer- 
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tain  changes  apparent  on  its  face.  Lord  Brougham  pro- 
nounced the  opinion.  He  said  that  there  were  two  ques- 
tions :  "  First.  At  what  time  were  the  alterations  made! 
Were  they  made  before  or  after  the  attestation  1  Sec- 
ondly. If  that  point  cannot  be  ascertained,  is  the  instru- 
ment to  be  read  as  it  originally  stood,  or  are  the  altera- 
tions to  be  admitted  as  a  parcel  of  it  ?"  Reviewing  the 
testimony  of  the  subscribing  witnesses  (which,  it  may  be 
said,  in  passing,  was  similar  to  that  given  in  the  present 
case),  Lord  Brougham  said:  ''Can  anything  be  more 
clear  than  that  we  ought  to  know  whether  the  testator 
executed,  and  the  witnesses  subscribed,  this  will  as  it 
now  exists,  or  a  former  will ;  for  that  is  the  precise 
question  before  us.  .  .  .  Whoever  propounds  an 
mstrnment  which,  on  the  very  face  of  it,  exhibits  grounds 
of  great  doubt,  must  remove  those  grounds  and  clear  up 
the  doubts."  Probate  was  granted  to  the  instrument  in 
question,  as  it  originally  read,  before  the  alterations. 
This  decision  was  followed  in  1848,  in  the  case  of  Lush- 
ington  V.  Onslow  (6  Notes  of  Cases^  183). 

In  1851,  the  question  came  before  the  court  of  queen's 
bench,  in  the  case  of  Doe  dem.  Shallcross  7).  Palmer  (15 
Jur.^  837).  Lord  Campbell  pronounced  the  opinion  of 
the  court,  declaring  that  certain  unattested  alterations  in 
a  holograph  will  must  be  presumed  to  have  been  made 
after  its  execution.  He  expressed  his  approval  of  the 
decision  in  Cooper  v.  Bockett,  supra^  and  commented 
upon  the  dangerous  facility  which  would  be  given  to  a 
testator,  unless  that  doctrine  were  upheld,  to  alter  his 
will  after  execution.  Greville  v.  Tylee  {7 Moore  P.  C.  (7., 
820)  was  decided  in  1851,  by  the  privy  council,  on  an  ap- 
peal from  the  prerogative  court  of  Canterbury.    In  that 
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cade,  as  iii  the  present,  there  was  an  erasure  apparent  on 
the  face  of  the  will,  and  over  that  erasure  new  matter 
had  been  written.  Says  Dr.  Lusiungton,  the  member 
of  the  council  who  pronounced  its  opinion  :  ''  We  appre- 
hend it  to  be  now  settled  that  whoever  alleges  such  an 
alteration  to  have  been  done  before  the  execution  of  the 
will  is  bound  to  take  upon  himself  the  07ius  probandV 
In  a  case  which  was  before  the  court  of  probate  in 
1868  (In  the  goods  of  Elizabeth  Stone  James,  1  Swab.  & 
TrisL.,  238)  the  question  arose,  as  to  the  effect  of  erasures 
so  complete  as  to  baffle  all  efforts  for  ascertaining  the 
obliteraf-ed  words.  In  the  judgment  of  the  court,  the 
presumption  was  that  the  erasures  bad  been  made  subse- 
quent to  execution,  and  it  was  decreed  that,  so  far  as  re- 
lated to  the  parts  erased,  probate  should  be  had  in  blank. 
Two  years  later,  the  same  will  was  before  the  vice-chan- 
cellor, in  the  case  of  Williams^.  Ashton  (1  Johns.  &  H,^ 
115).  It  appeared  that,  over  the  erasures,  certain  pro- 
visions had  been  written  in  the  handwriting  of  the  tes- 
tatrix. By  the  evidence  of  the  attesting  witnesses,  it 
also  appeared  that  the  testatrix  told  them,  at  the  time  of 
the  execution,  that  she  had  made  some  alterations  in  her 
will.  The  wiil  was  so  folded,  however,  that  they  did  not 
see  what  the  alterations  wei*e.  The  vice-chancellor 
mildly  criticises  that  form  of  stating  the  rule  of  law 
which  the  courts  had  sanctioned.  He  thinks  it  inaccu- 
rate to  say  that  alterations  in  a  will  must  be  presumed  to 
have  been  made  at  one  time  or  at  another.  It  is  more 
correct,  in  his  view,  to  state  that  the  onus  is  cast  upon 
the  party  who  seeks  to  derive  an  advantage  from  an 
alteration  in  a  will,  to  adduce  some  evidence  from  which 
a  jury  might^  infer  that  the  alteration  was  made  before 
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the  will  was  executed.  He  adds  that  the  rule  of  law  as 
to  deeds  has  ao  application  to  wills.  *' There  is  no 
crime,"  he  says,  ''in a  testator  choosing  to  make  altera- 
tions in  his  own  will,  but  he  cannot  reserve  to  himself  a 
power  of  making  future  testamentary  gifts  hy  unattested 
instruments.  ...  I  apprehend  the  rule  is  that 
those  who  propound  a  doubtful  instrument  must  make 
the  doubt  clear."  (See,  also,  Gann  v.  Gregory,  22  L,  J., 
Equity^  1069 ;  Simmons  v.  Rudall,  1  Simons^  N.  8., 
116 ;  In  the  Goods  of  White,  30  L,  J.  [N.  8.\  65,  P.  M. 
dk  A.), 

It  is  claimed  by  counsel  for  the  executors  that  recent 
English  decisions  upon  this  question  are  not  precisely  in 
point,  as  they  are  founded  upon  a  statute  which  essen- 
tially differs  from  our  own,  and  that,  before  the  enact- 
ment of  that  statute,  a  different  rule  obtained  in  Eng- 
land. It  is  true  that  some  early  decisions  are  reported, 
which  are  seemingly  incopsistent  with  the  doctrine  of 
Cooper  V,  Bockett,  supra.  But,  upon  careful  examina- 
tion, this  inconsistency  is  found  to  be  more  apparent 
than  real.  These  decisions,  so  far  as  I  have  been  able  to 
discover,  relate  exclusively  to  wills  of  personal  jn'operty  ; 
now,  prior  to  the  1st  Victoria  statute,  no  special  formali- 
ties of  execution  were  essential  to  the  validity  of  such  a 
will.  Any  holographic  paper,  for  example,  though 
unsigned  and  unattested,  was  allowed  the  force  and  effect 
of  a  will,  if  it  disclosed  a  testamentary  intention  on  the 
part  of  the  decedent.  Such  being  the  case,  alterations  in 
a  will  of  personal  estate  might  be  made  by  a  testator  at 
his  pleasure,  without  affecting  its  validity.  The  only 
question  for  the  determination  of  the  court  was  the  ques- 
tion whether  such  alterations  were  testamentary,  or  only 
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deliberative  in  their  character.  For  this  purpose,  an 
inquiry  as  to  the  time  when  such  alterations  were  made, 
and  -as  to  the  attendant  circumstances,  was  manifestly 
desirable,  and  indeed  essential.  It  might  thus  be  ascer- 
tained whether  they  were  made  by  the  testator  himself, 
and  whether  they  evinced  a  testamentary  purpose  on  his 
part,  or  were  only  intended  as  memoranda  for  future 
consideration.  If,  in  executing  a  will  as  to  personalty, 
he  had  chosen  to  adopt  some  such  formalities  as  the  law 
made  essential  in  devises  of  real  property,  then,  of 
course,  the  appearance  'of  any  alteration,  on  the  face  of 
the  instrument,  necessitated  an  inquiry  whether  or  not 
it  was  present  there  at  the  time  the  instrument  was  exe- 
cuted. But,  unless  the  change  affirmatively  appeared, 
under  all  the  circumstances,  to  have  been  made  after 
execution,  the  courts  were  naturally  very  much  dis- 
posed to  hold  that  it  had  been  made  before,  prompted  as 
they  were  by  a  desire  to  give  effect  to  a  testator's  last 
expressed  wishes,  which  were  not  then  required  to  be 
authenticated  in  any  particular  form. 

The  Wills  act  of  1st  Victoria,  however,  provided  that 
the  same  formalities  should  be  required  in  the  execution 
of  wills  of  personal  as  in  those  of  real  estate,  and  de- 
clared (1  VicLy  §  21,  ch.  26)  ''that  no  obliteration, 
interlineation,  or  other  alteration  made  in  any  will  after 
the  execution  thereof  shall  be  valid  or  have  any  effect 
(except  so  far  as  the  words  or  effect  of  the  will  before 
such  alteration  shall  not  be  apparent),  unless  such  altera- 
tion shall  be  executed  in  like  manner  as  hereinbefore  is 
required  for  the  execution  of  the  will ;  but  the  will,  with 
such  alteration  as  part  thereof,  shall  be  deemed  to  be. 
duly  executed,  if  the  signature  of  the  testator  and  the 


i    552        CASES  IN  THE  SURROGATES' COURTS. 

« 

WBTMOBS  0.  CARRTL. 

subscription  of  the  witnesses  be  made  in  the  margin,  or 
on  some  other  i)art  of  the  will  opposite  or  near  to  such 
alteration,  or  at  the  foot  or  end  of,  or  opposite  to,  a 
memorandum  referring  to  such  alteration,  and  written  at 
the  end  or  some  other  part  of  the  will." 

It  will  be  observed  that  the  above  quoted  provision 
wliich  requires  a  special  memorandum  of  alterations, 
relates  only  to  such  alterations  as  are  made  after  execu- 
tion. The  statute  is  silent  as  respects  prior  alterations, 
and,  so  far  as  they  are  concerned,  no  memorandum  or 
special  attestation  is  made  necessary.  It  would  seem, 
therefore,  that  the  terms  of  this  statute  do  not  differ  so 
widely  from  our  own,  as  to  make  inapplicable  to  the 
present  case  the  English  decisions  to  which  reference  has 
been  made.  These  decisions  have  been  fully  reviewed,  be- 
cause of  the  singular  infrequency  with  which  the  question 
here  at  issue  has  been  discussed  in  our  American  courts* 

The  case  of  Van  Buren  ©.  Cockburn  (14  Barh.^  118), 
involved  the  validity  of  a  holographic  will.  The  trial 
judge  had  declined  to  charge  that  certain  alterations 
should  be  presumed  to  have  been  made  before  execution. 
In  this  he  was  sustained  by  the  general  term  of  the 
supreme  court,  and  also  in  his  statement  to  the  jury  that 
"although  ordinarily,  when  all  the  requisites  of  the 
statutes  had  been  complied  with  in  the  execution  of  the 
will,  the  presumption  of  law  is  that  the  instrument  pro- 
duced  is  the  will  thus  executed,  yet  when  it  is  made  to 
appear  that  the  will  has  been  altered  or  changed,  the 
presumption  that  it  is  the  same  paper  which  was  exe- 
cuted disappears  (see  also  McPherson  «.  Clark,  8  Bradf.^ 
93  ;  Estate  of  Prescott,  4  Redf,^  178 ;  In  re  Tonnele,  6 
N,  T.  Leg.  Obs.,  254). 
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Upon  the  authorities  that  have  been  cited,  and  the 
arguments  by  which  they  are  supported,  I  should  feel 
bound  to  hold,  in  the  absence  of  any  evidence  other  than 
that  to  which  reference  has  thus  far  been  made,  that  this 
will  ought  to  be  recorded  as  it  was  originally  written. 

The  legal  effect  of  the  evidence,  not  yet  alluded  to,  is 
rather  to  strengthen  than  to  weaken  the  conclusion  that 
the  execation  preceded  the  alteration.  I  have  already 
intimated  that  the  blot  is  apparently  in  the  same  ink  as 
the  alteration.  It^  position  on  the  page  suggests  the 
probability  that  it  was  made  at  the  same  time.  Mr.  Car- 
penter, one  of  the  subscribing  witnesses,  states  that  when 
he  wrot^  his  name  on  the  paper  no  blot  was  seen  by  him, 
and  he  declares  his  very  positive  belief  that,  if  such  blot 
had  been  then  upon  the  page,  he  would  have  observed 
it ;  that  his  experience  in  connection  with  the  prepara* 
tion  of  formal  papers  was  such,  that  no  mark  so  conspic- 
uous would  probably  have  escaped  his  attention.  Mr. 
Stevens,  the  other  subscribing  witness,  gives  subi^tan- 
tially  the  same  testimony.  Both  of  them  swear,  also, 
that  they  did  not  perceive  any  marks  of  alteration  on 
the  face  of  the  will,  though  it  was  spread  out  upon  the 
table  before  them,  and  though  no  part  of  its  very  brief 
contents  was  hidden  from  their  view. 

Mr.  Carpenter,  who  testifies  cautiously,  says  that  his 
inspection  of  the  paper  was  not  sufficiently  particular  to 
justify  him  in  sw^ring  that  th^  alterations  might  not 
have  been  already  made,  but  the  testimony  of  his  fellow- 
witness,  in  that  regard,  is  much  more  positive.  There  is 
no  evidence,  on  the  other  hand,  which  directly  tends  to 

prove  that  the  instrument  was  executed  in  its  altered 

> 

state. 
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The  only  evidence  bearing  ihdirectly  upon  that  matter 
is  the  statement  of  Mr.  Carryl,  the  son-in-law  of  the  de- 
cedent, and  one  of  his  executors.  He  says  that,  on  the 
evening  of  some  day,  in  1880,  late  in  the  spring  or  early 
in  the  summer,  in  the  month  of  May  as  he  believes,  he 
had  a  conversation  with  the  testator,  who  told  him  that 
*'  he  had  seen  Judge  Pancher  with  reference  to  drawing 
up  a  new  will,"  that  the  judge  had  suggested  his  giving 
to  Edith  and  Alethea  $5,000  each,  and  that  he  had  con- 
sented to  do  so.  Mr.  Carryl  said  that  he  thereupon  sug- 
gested to  the  decedent  the  propriety  of  giving  to  each  of 
these  ladies  one-twentieth  of  his  estate,  for  reasons  which 
were  specified,  and  that  the  decedent  assented  to  that 
suggestion,  and  asked  him  to  draw  a  will  which  should 
be  consonant  with  that  scheme.  Mr.  Carryl  declined  to 
do  so.  The  next  morning,  Mr.  Wetmore  said  to  him : 
' '  I  have  arranged  that  in  a  different  way ;  I  have  made 
it  $2,000."  The  two  then  had  some  conversation  in 
reference  to  the  persons  who  would  be  most  desirable 
witnesses  to  snch  will  as  Mr.  Wetmore  might  wish  to 
execute.  Mr.  Carryl  advised  that  the  witnesses  should 
be  procured  at  the  Juvenile  Asylum,  of  which  institution 
Mr.  Wetmore  was  president. 

This  is  the  substance  of  Mr.  Carryl' s  testimony,  as  to 
which  it  may  be  remarked:  1.  It  does  not  show,  and 
indeed  no  other  evidence  shows  or  tends  to  show, 
whether,  at  the  time  of  these  conversations  between  Mr. 
Wetmore  and  himself,  any  person  had  touched  pen  to 
paper  in  the  preparation  of  this  will.  Mr.  Carryl  never 
saw  this  instrument,  executed  or  unexecuted,  until  after 
the  testator's  death.  Mr.  Wetmore  did  not  tell  him  that 
it  had  been  drafted,  or  make  any  statement  which  would 
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seem  to  have  involved  the  fact  that  the  Raper  had  then 
come  into  existence.  In  his  own  words,  Mr.  Carryl  "  did 
not  know  that  any  will  had  been  drawn  at  all."  Mr. 
Wetmore  simply  told  him  that  "he  had  seen  Judge 
Fancher  with  reference  to  drawing  up  a  new  will."  The 
evidence  leaves  us  utterly  in  the  dark,  as  to  the  time 
when  the  will  now  under  discussion  was  prepared  and 
put  into  the  hands  of  the  testator. 

2.  Mr.  Carryl  is  unable  to  fix  the  date  of  these  con- 
versations, either  absolutely  or  with  relation  to  the  day 
when  this  instrument  purports  to  have  been  executed. 
It  does  not  appear,  from  his  testimony,  or  from  any 
other  evidence,  whether  Mr.  Wetmore' s  visit  to  the 
Juvenile  Asylum,  and  the  attestation  of  this  will,  pre- 
ceded or  succeeded  those  conversations. 

3.  Mr.  Carryl  distinctly  testifies  that  Mr.  Wetmore's 
statement — "I  have  arranged  that  in  a  different  way  ;  I 
have  made  it  $2,000" — did  not  convey  to  him,  at  the 
time,  the  idea  that  Mr.  Wetmore  had  made  a  physical 
alteraltion  on  the  face  of  a  written  paper.  On  the  con- 
trary, he  interpreted  the  remark  as  a  mere  declaration  of 
a  change  of  purpose  on  Mr.  Wetmore's  part.  There  is 
not  enough  force  in  this  testimony  to  overcome  that  of 
Carpenter  and  Stevens,  especially  when  we  consider  the 
support  which  the  latter  receives,  as  we  have  already  dis- 
covered, from  legal  presumption.  There  seemed  to  me, 
at  first,  to  be  some  force  in  the  suggestion  that,  from  the 
proved  business  capacity  of  Mr.  Wetmore,  it  might  be 
fairly  inferred  that  he  knew  the  requirements  of  law  in 
relation  to  wills,  and  would  not  have  been  likely  to  alter 
this  paper  after  it  had  been  formally  attested  by  the  wit- 
nesses.    But  there  are  incidents  connected  with  the  ex- 
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ecution  of  this  instrument  which  seriously  impair  the 
force  of  this  suggestion. 

1.  It  has  been  incidentally  disclosed  in  this  i»*oceeding 
that  neither  of  the  subscribing  witnesses  saw  the  testator 
sign,  or  heard  him  acknowledge  his  signature. 

2.  The  attention  of  the  witnesses  was  not  called  by 
the  testator  to  the  alterations,  nor  is  there  any  memoran- 
dum to  the  effect  that  such  alterations  were  made  before 
signature. 

3.  The  fashion  of  the  alteration  itself — indeed^  the 
very  fact  of  the  alteration — ^shows  that  no  inference  can 
be  safely  drawn  from  the  supposed  business  precision  and 
caution  of  the  testator.   It  would  be  strange,  indeed,  if  he 
had  possessed,  at  the  advanced  age  of  eighty-four,  the 
same  skill  and  accuracy  in  the  management  of  affairs 
which  he  had  formerl}''  exhibited.     The  argument,  there- 
fore, against  the  antecedent  probability  of  his  making 
these  alterations  in  an  executed  instrument,  does  not  seem 
to  me  very  forcible.    To  my  mind,  it  would  antecedently 
have  seemed  quite  as  unlikely  that,  after  .making  these 
conspicuous  and  important  changes  on  the  face  of  an  in- 
strument, so  brief  that  he  might  have  caused  it  to  be  neat- 
ly copied  in  ten  minutes,  he  should  yet  have  executed  it 
in  its  defaced  condition,  and  thus  almost  inevitably  have 
laid  the  foundation  for  this  controversy.    I  think  that,  at 
some  time  before  he  died,  Mr.  Wetmore  made,  with  his 
own  hands,  the  alterations  in  this  instrument ;  but  that 
he  did  it  before  execution,  I  am  not  persuaded  by  the  evi- 
dence.    His   testamentary    designs,    aa   respected  lus 
grandchildren,  are  shown  by  Mr.  Carryl  to  have  been 
vague  and  inconsistent.    Within  the  space  of  a  few 
hours,  he  announced  his  intention  to  give  them  at  first 


J 


NEW   YORK  COUNTY,  APRIL,   1882.  557 


EFFRAY  V,  FOUKDLING  ASYLUM. 


$5,000.  each,  then  one-twentieth  of  his  estate,  then  $2,000- 
each.    This  last  purpose  seems  to  have  found  expression 
in  the  alteration ;  but  to  say  that  his  purpose  took  that 
shape,  before  Carpenter  and  Stevens  witnessed  the  will, 
is  to  hazard  a  guess  rather  than  to  draw  an  inference. 

The  motion  to  change  the  record  herein  is  granted,  as 
prayed  for  in  the  petition. 

Ordered  accordingly. 


New  Yobk  County.— Hok.  D.  6.  ROLLINS,  Subbooate. — 

April,  1882. 

Effray  V.  Foundling  Asylum. 

In  the  mailer  qf  the  prohaie  of  the  will  of  Felix  Effray, 

deceased. 

The  testator,  by  his  will,  executed  on  the  day  before  his  death,  gave  certain 
legacies,  as  follows:  by  clause  (7).  "unto  St.  John's  Guild,  n  corpora- 
tion created  by  and  existing  under  the  laws  of  the  State  of  New  York, 
the  sum  of  |5,000;"  by  clause  (8),  a  legacy  to  the  **  Societe  Fran^aise 
des  dames  de  TEglise  de  St.  Vincent  de  Paul  a  New  York,"  an  unin- 
corporated association;  by  clause  (9),  *'unto  the  person  acting  as  the 
treasurer  for  the  time  being,  meaning  the  treasurer,  if  there  be  one,  of 
the  Foundling  Asylum  for  Bnbiw,  Lexington  avenue  and  Sixty -eighth 
street,  New  York  city,  to  be  applied  to  the  uaes  of  mid  ctsylum,  the  sum 
of  $3,(J00;"  by  clause  (10),  a  leg:icy  to  the  treasurer  of  the  House  of  the 
Good  Shepherd.  The  St.  Joim's  Guild  was  organized  under  the  act 
for  the  incorporation  of  benevolent,  etc.,  societies,  Latos  1848,  ch.  819, 
which  invalidates  a  gift  to  any  corporation  formed  thereunder,  con- 
tained in  a  will  executed  less  than  two  months  before  the  testator's 
death.  The  ninth  clause  described  an  institution  not  existing;  but 
there  was  located,  at  the  place  mentioned,  a  corporation  organized 
under  the  act  of  1848,  named  "  The  Foundling  Asylum  of  the  Sisters 
of  Charity  in  the  City  of  New  York."  The  validity  of  these  bequests 
having  been  put  in  issue.  Held, 

1.  That  clause  (7)  was  void  under  the  act  of  1848. 
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2.  That  clause  (8)  was  valid. 

8.  That  clause  (9),  though  not  void  for  uncertainty  as  to  the  l^gstee,  was 
void  under  the  act  of  1848,  it  being  not  competent  for  the  testator  to 
evade  the  policy  of  that  statute,  by  the  simple  device  of  making  the 
gift  to  an  individual,  and  the  bequest  being,  in  legal  effect,  one  to  the 
last  mentioned  foundling  asylum;  and  that  clause  (10)  was  void,  for  a 
like  reason. 

Upon  proceedings  for  the  probate  of  decedent's  will, 
Marie  Emelie  Celestine  Effray,  an  infant  daughter  of 
decedent,  by  her  special  guardian,  expressly  put  in  issue 
the  validity  of  certain  bequests,  pursuant  to  Code  Civ. 
Pro.,  §  2624.  The  facts  appear  sufficiently  in  the 
opinion. 

W.  B.  WiNTERTON, /<?r  executors. 

JosiAH  8i7THERLAi«D,  spedol  ffuctrdian  foT  J£,  E,  G.  Effraiy, 
Dbvlin  &  MiLLEii,  for  the  Foundling  Atylumy  etc 

The  Surrogate. — On  January  2, 1882,  decedent  exe- 
cuted a  will,  which  has  been  propounded  for  probate.  It 
contains  certain  dispositions  of  personal  property,  the 
validity  and  effect  of  which  have  been  put  in  issue.  By 
section  2624  of  the  Code,  it  is  made  my  duty  to  pass 
upon  this  issue,  before  admitting  the  will  to  probate. 

The  question  arises  under  Laws  1848,  ch.  319,  §  6, 
which  provides  that  *'no  devise  or  bequest  to  any  corpo- 
ration formed  under  the  act  shall  be  valid  in  any  wise, 
which  shall  not  be  made  and  executed  at  least  two 
months  before  the  death  of  the  testator."  Mr.  Eflfray 
died  on  the  day  following  the  .execution  of  the  will.  It 
is  not  disputed,  therefore,  that  any  bequests  which  are 
given  to  corporations,  formed  under  the  act  of  1848,  are 
void. 

].  The  testator,  by  the  seventh  clause  of  his  will. 
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bequeaths  "unto  St.  John's  Guild,  a  corporation  created 
by  and  existing  under  the  laws  of  the  State  of  New 
York,  the  sum  of  $5,000."  It  appears  by  the  evidence 
that  St.  John's  Gruild  is  a  corporation  established  under 
the  act  of  1848.  The  bequest  to  that  institution  is  indis- 
putably void. 

2.  By  the  ninth  clause  of  his  will,  the  testator  be- 
queaths "  unto  the  person  acting  as  the  treasurer  for  the 
time  being,  meaning  the  treasurer,  if  there  be  one,  of  the 
Foundling  Asylum  for  Babies,  Lexington  avenue  and 
Sixty-eighth  street,  New  York  city,  to  be  applied  to  the 
uses  of  said  asylum,  the  sum  of  $3,000."  At  the  comer 
of  Lexington  avenue  and  Sixty-eighth  street,  there  is  no 
snch  institution  as  the  Foundling  Asylum  for  Babies; 
but  evidence  has  been  produced  before  me  that,  at  the 
place  indicated,  there  are  buildings  occupied  by  a  corpo- 
ration established  under  the  law  of  1848,  and  called  the 
Foundling  Asylum  of  the  Sisters  of  Charity  in  the  City 
of  New  York.  That  institution  is  the  only  one  at  or 
near  the  premises  specified,  and  I^  find  it  to  be  the  one 
which  the  testator  designed  to  make  the  object  of  his 
bounty  (Lefevre  v.  Lefevre,  59  N.  F.,  434 ;  New  York 
Institution  for  the  Blind  t?.  How's  Executors,  10  N.  F., 
84 ;  Hornbeck's  Executor  v.  American  Bible  Society,  2 
Sandf,Ch.,  133). 

It  is  urged,  on  behalf  of  the  infant  next  of  kin,  that 
the  foregoing  bequest,  like  that  to  St.  John's  Guild,  is 
void.  It  is  claimed,  on  the  other  hand,  by  the  foundling 
asylum,  that  the  bequest  is  not  to  the  corporation,  but  to 
the  individual,  who,  at  the  time  of  the  testator's  death, 
might  be.  the  treasurer  of  the  institution,  if  it  should 
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then  have  a  treasurer,  and,  if  not,  to  the  individual  who 
should  be  acting  as  such  treasurer. 

In  New  York  Institution  for  the  Blind  v.  How's 
Executors  (10  iT.  F.,  84),  and  in  Chamberlain  v.  Cham- 
berlain (43  JV.  Z.,  437),  a  bequest  to  trustees  of  certain 
corporations  was  held  to  be  in  legal  effect  a  gift  to  the 
corporations  themselves.  So,  too,  in  Hornbeck's  Execu- 
tor V.  American  Bible  Society  (2  Sandf.  Ch.^  133),  a  leg- 
acy to  certain  treasurers  of  various  societies  was  held  to 
be  a  gift  to  those  societies.  And  in  Manice  v.  Manice 
(43  N.  F.,  314),  a  bequest  of  a  certain  sum  "to  the 
treasurer  for  the  time  being  of  Yale  College,  which  sum 
I  request  the  trustees  of  said  college  to  invest,"  etc.,  was 
regarded  as  a  bequest  to  the  college. 

It  seems  to  me  that  the  present  case  is  clearly  within 
thet scope  of  the  foregoing  decisions.  The  claim  that  the 
gift  is  to  the  individual  or  person  who  may  be  treasurer 
at. the  testator's  death,  and  that  the  reference  to  such 
person  as  treasurer  was  only  by  way  of  description, 
might  possibly  have  some  force,  but  for  the  words  *'  to  be 
applied  to  the  uses  of  said  asyluni."  In  view  of  that 
clause,  it  cannot  be  claimed,  and  indeed  is  not  sought  to 
be  claimed,  that  the  treasurer  could  treat  the  bequest  as 
a  personal  legacy  to  himself.  But  it  is  argued  that  the 
phrase,  "  to  be  applied  to  the  uses  of  said  asylum,"  may 
be  construed  as  if  it  read  "applied  to  such  uses  as  the 
asylum  applies  its  moneys ;"  that  is,  that  the  will  makes 
the  person,  who  is  treasurer,  a  trustee  for  a  class  of 
beneficiaries  which  he  may  select,  and  which  must  be 
similar  to  the  class  for  whose  care  and  niaintenance  the 
Foundling  Asylum  was  instituted. 
^      However  commendable  may  have  been  the  purpose  of 
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the  testator,  I  cannot  think  that,  by  a  device  so  simple, 
the  manifest  policy  of  the  statute  has  been  snccessfnlly 
evaded,  and  the  intent  of  its  provisions  frustrated.  It 
seems  clear  to  me  that  this  bequest  must  be  declared 
invalid,  as  in  legal  effect  a  bequest  to  the  Foundling 
Asylum.  For  the  same  reason,  the  tenth  clause  of  the 
will,  whereby  the  testator  gives  a  similar  legacy  to  the 
treasurer  of  the  House  of  the  Good  Shepherd,  must  be 
adjudged  void. 

The  eighth  clause  would  klso  be  invalid,  if  the  "So- 
ciety Francaise  des  dames  de  I'EgUse  de  St.  Vincent  de 
Paul  a  New  York,"  was  a  corporation  established  under 
the  act  of  1848  ;  but  it  is  shown  to  be  an  unincorporated 
society,  and  no  grounds  have  been  urged  against  the 
validity  of  this  bequest.    I  hold  that  is  valid. 

Decreed  accordingly. 


-•-* 


New  Yobk  Coxmrr. — Hon.  D.  6.  ROLLINS,  Sttsbogatb. — 

April,  1882. 

Dennett  v.  Taylob. 

In  the  matter  of  the  paper  propounded  as  the  will  of 

Edwin  C.  Taylor,  deceased. 

The  subscription  of  a  testator,  and  the  signatures  of  the  attesting  witnesses, 

must  be  *'  at  the  end  of  the  will." 
In  order  to  incorporate  a  paper  into  a  will,  by  reference,  the  testator  must 

distinctly  describe  it,  and  it  must  be  then  in  existence. 
Partial  probate  cannot  be  granted,  where  several  writings  are  propounded 

as  a  will,  unless  the  matter  rejected  appears  to  have  formed  no  part  of 

the  testamentary  purpose. 

Vol.  v.— 86 


562       CASKS  IN  THE  SURROGATES'  COURTS. 

DBNNBTT  t.  TAYLOR. 

The  paper  propounded  as  decedent's  will  covered  the  first  and  second  pages 
of  a  sheet  of  paper,  the  former  of  which,  being  partly  printed  and 
pai'tly  in  decedent's  handwriting,  contained  the  introdactlon,  a  direc- 
tion to  pay  debts,  an  appointment  of  executors,  one  dif^positirc  clause 
followed  by  a  blank  of  four  inches,  the  in  testimonium  and  attestation, 
and  the  signatures  of  decedent  and  witnesses.  The  dispositive  clause 
bequeathed  certain  amounts  "as  hereinafter  named,*'  without  further 
explanation.  On  the  second  page  were  twenty  lines  in  decedent's 
handwriting,  giving  certain  legacies  to  persons  and  for  purposes  speci- 
fied, and  disposing  of  "  all  the  bolanoe  "  of  his  assets  for  the  benefit  of 
his  ward,  without  signature.  At  the  time  of  execution,  the  subscrib- 
ing witnesses  did  not  see  the  writing  on  the  second  page,  except  as 
indistinctly  appearing,  through  the  sheet,  upon  the  first  page;  tinU 
there  was  no  evidence  that  such  writing  had  then  taken  its  latest  form, 
nor  that  decedent,  in  the  words  "  hereinafter  named,"  had  reference 
thereto,  nor  that  tlie  property  so^ght  to  be  bequeathed  on  the  second 
page  was  or  was  not  the  same  as  that  mentioned  on  the  first.  On  ap- 
plication for  probate,  Held, 

1.  That  the  two  pages  could  not  be  admitted  as  a  will,  the  testator  and 

witnesses  not  having  signed  *'  at  the  end  "  thereof;  and  the  theory' of 
an  incorporation  of  the  second  into  the  first  page,  by  reference,  being 
untenable  because,  in  order  to  such  a  result,  the  testator  must  distinctly 
describe  an  existing  paper. 

2.  That  partial  probate,  to  wit,  of  the  first  page,  could  not  be  granted,  it 

being  clear  that  this  page  did  not  express  the  full  purpose  of  the  tes- 
tator. 
The  decision  in  Conboy  v.  Jennings,  1  T.  AC,  622, — distinguished. 

Application  for  the  probate  of  a  paper  propounded 
as  decedent's  will,  by  Francis  F.  Taylor,  named  as  exec- 
utor therein  ;  opposed  in  behalf  of  Walker  Dennett  and 
Alexander  Taylor,  infant  legatees.  The  facts  appear 
sufficiently  in  the  opinion. 

BusHE  &  Clark,  for  proponent 

Geo.  G.  De  Witt,  Jr.,  tpedal  guardian  for  eonUstafUi. 

Jambs  B.  Sheiudan  and  F.  G.  Dow,  spedal  gwvrdi&n9  fcn*4/^lmi/t». 

WiLLiAH  C.  Sanger,  for  Eugene  E,  Oudin. 

The  Surrogate. — An  instrument  purporting  to  be  the 
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will  of  Edwin  C.  Taylor  has  been  offered  for  probate.  It 
oovers  the  first  and  second  pages  of  a  sheet  of  paper. 
The  first  page  reads  as  follows : 

"  In  the  name  of  God,  amen.  I,  Edwin  C.  Taylor,  of 
the  city  and  county  of  New  York,  being  of  sound  and 
disposing  mind  and  memory,  and  considering  the  un- 
certainty of  this  life,  do  make,  publish  and  declare  this 
to  be  my  last  wiU  and  testament,  as  follows  :  First.  Af- 
ter my  lawful  debts  are  paid,  I  give  the  amount  of  my 
paid-up  policy  with  the  Mutual  Life  Insurance  Company 
and  the  sum  payable  from  the  Jewelers'  League  as  here- 
inafter named.  I  hereby  appoint  Charles  E.  Morris  and 
Francis  F.  Taylor  to  be  executors  of  this  my  last  will  and 
testament,  hereby  revoking  all  former  wills.  In  witness 
whereof,  I  have  Jiereunto  subscribed  my  name,  and  af- 
fixed my  seal,  the  ninth  day  of  November,  in  the  year  of 
our  Lord  one  thousand  eight  hundred  and  eighty.  Ed- 
win C.  Taylor.    (E.  C.  T.) 

''  Subscribed  by  Edwin  C.  Taylor,  the  testator  named 
in  the  foregoing  will,  in  the  presence  of  each  of  us,  and  at 
the  time  of  making  such  subscription  the  above  instru- 
ment was  declared  by  the  said  testator  to  be  his  last  will 
and  testament,  and  each  of  us,  at  the  request  of  said 
testator  and  in  his  presence  and  in  the  presence  of  each 
other,  sign  our  names  as  witnesses  thereto,  at  the  end  of 
the  will.  Hayward  S.  Cozzens,  residing  224  East  Fif- 
teenth street.    John  Taylor,  residing  Newark,  N.  J." 

That  portion  of  the  paper  propounded  as  decedent's 
will,  which  has  just  been  quoted,  is  partly  in  print,  and 
partly  in  his  own  handwriting.  The  introduction,  the 
clause  relating  to  the  appfOintment  of  executors,  and  the 
testimoninm  and  attestation  clauses,  are  in  print.    After 
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the  words  "hereinafter  named,"  and  in  the  place  where 
the  dispositive  provisions  might  be  expected  to  appear, 
there  is  a  space  of  about  four  inches  which  is  utterly 
blank. 

The  printed  matter  following  this  blank  space,,  to- 
gether with  the  signatures  of  the  decedent  and  the  sub- 
scribing witnesses,  occupies  the  remainder  of  the  page. 

Upon  the  reverse  side,  commencing  at  the  top  and 
continuing  for  twenty  lines,  there  appears  in  the  testa- 
tor's handwriting  the  following : 

"  I  desire  that  a  demand  note  for  one  hundred  dollars 
in  the  hands  of  Mr.  C.  T.  Cook,  of  Messrs.  TiflFany  &Co., 
be  paid,  and  that  one  hundred  and  twenty-five  dollars  be 
paid  to  Mr.  M.  E.  Harris,  to  redeem  my  watch  and 
jewelry.  I  wish  the  sum  of  two  hundred  dollars  ex- 
pended in  enclosing  and  otherwise  improving  the  lot  in 
Greenwood  cemetery,  where  my  mother  and  father  are 
buried,  and  where  there  is  room  for  my  body.  I  give 
one  hundred  dollars  each  to  M.  C.  E.  Morris  and  Francis 
F.  Taylor,  to  buy  them  souvenirs.  All  the  balance  of 
my  assets  I  wish  paid  into  the  hands  of  my  executors, 
for  the  benefit  of  my  ward,  Alexander  Taylor,  if  they 
will  accept  the  charge ;  if  not,  the  money  may  be  paid 
to  the  said  Alexander  Taylor,  who  will,  from  the  date  of 
receiving  it,  assume  charge  of  his  own  affairs.  My  piano 
and  stool  I  leave  to  Walker  Dennett,  and  all  my  other 
personal  effects  to  my  ward  Alexander  Taylor." 

Upon  the  foregoing  facts  two  questions  arise:  1st. 
Are  both  the  first  and  secondppages  entitled  to  probate,  as 
together  constituting  Mr.  Taylor's  will?  2d.  If  the  second 
pnge  must  be  rejected,  has  the  first  a  just  claim  to  be  up- 
held i 
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First.  It  is  provided  by  our  Wills  act  (2  B.  S.,  63,  § 
40;  3  Banks'  7  ed.,  2286),  that  both  the  '^ subscribing" 
by  the  testator  and  the  ''signing"  by  the  witnesses  must 
be  ''at  the  end  of  the  will." 

Our  statutory  requirements  in  this  respect  are  more 
stringent  than  those  of  other  American  States,  with  very 
few  exceptions.  •  In  most  of  them,  the  signatures  have 
equal  force  and  effect,  whether  they  appear  in  ouq  part 
of  the  will  or  another. 

But  it  is  one  of  the  essential  formalities,  in  the  execu- 
tion of  a  will  in  this  State,  that  the  signatures  both  of 
the  testator  and  the  attestors  be  placed  "at  the  end." 
Now,  where  is  the  "  end"  of  the  instrument  here  offered 
for  probate  1  Surely  not  where  the  signatures  appear, 
unless  one  can  be  said  to  arrive  at  the  end  of  a  thing,  be- 
fore he  gets  through  with  it.  The  end  has  come  when 
there  is  naught  beyond,  and  not  till  then.  The  very 
ground,  indeed,  upon  which  it  is  urged,  that  the  second 
page  of  this  paper  should  be  admitted  to  probate,  is  that 
the  first  page  disclosed  only  in  part,  and  in  insignificant 
part,  the  purpose  of  the  testator.  Now,  it  is  upon  that 
page  that  the  signature  appears.  If  it  is  there  that  the 
will  ends,  then  all  that  follows  goes  for  naught ;  on  the 
other  hand,  the  whole  instrument  manifestly  goes  for 
naught,  if  it  ends  on  the  second  page,  for  there  it  is  not 
signed  as  the  law  demands. 

That  I  have  not  too  strictly  construed  the  terms  of 
this  statute  appears  from  an  examination  of  the  author- 
ities. There  are  few  American  cases  which  throw  light 
upon  the  matter,  but  the  English  decisions  are  numerous 
and  positive. 

The  act  of  1  Victoria  (c.  26),  provided  that  a  will 
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should  ''be  signed  at  the  foot  or  end  thereof  by  the  tes- 
tator/' This  act  continued  in  force  antil  it  was  amended 
by  the  act  of  15  &  16  Victoria,  ch.  24.  It  wonld  be  profit- 
less to  specify  here  the  nature  and  extent  of  the  changes 
made  by  the  statute  last  named,  but  those  changes  werr^ 
so  many  and  so  sweeping  that  the  decisions  of  English 
courts,  upon  cases  arising  since  1852,  have  little,  if  any 
direct  bearing  upon  the  matter  under  discussion.  On 
the  other  hand,  the  decisions  for  fifteen  years  prior  to  that 
date  are  much  to  the  purpose,  as  the  language  of  our 
statute  is  substantially  the  same  as  that  of  the  English 
Wills  act  before  its  amendment. 

The  rejection  of  the  second  page  of  the  paper  here 
propounded  is  fully  supported  by  :  In  Goods  of  Birkett 
(6  Notes  of  Cases,  597);  In  Goods  of  Parslow  (5/d.,  112); 
Willis  V.  Lowe  (5  Id.,  428);  In  Goods  of  Tookey  (5  Id., 
386);  In  Goods  of  Martin  (2  Id.,  385);  In  Goods  of  Howell 
(2  Curteis,  342);  In  Goods  of  Milward  (1  Id.,  912);  Smee 
V.  Bryer  (6  Notes  of  Cases,  20,  406,  and  page  41  of  sup- 
plement). 

In  the  case  last  cited,  the  court  (privy  council)  says : 
''  The  question  is  whether  this  will  is  signed  by  the  tes- 
tatrix at  the  foot  or  end,  according  to  the  true  intent 
and  meaning  of  the  statute.  Now,  forms  are  required 
for  the  purpose  of  preventing  spurious  wills.  It  may 
happen,  even  frequently,  that  genuine  wills — /.  e.,  wills 
truly  expressing  the  intention  of  the  testators — are  made 
without  observation  of  the  required  forms ;  and  when- 
ever  that  happens,  the  genuine  intention  is  frustrated  by 
the  act  of  the  legislature,  of  which  the  general  object  is 
to  give  effect  to  the  intention.  The  courts  must  consider 
that  the  legislature,  having  regard  to  all  probable  cir- 


NEW  YORK  COUNTY,  APRIL,  1882.  667 

DBMionrr  «.  tatia>b. 

cQTDstances,  has  thought  it  best,  and  has  therefore  de- 
termined, to  run  the  risk  of  frustrating  the  intention 
sometimes,  in  preference  to  the  risk  of  giving  effect  to 
or  facilitating  the  formation  of  spurious  wills  by  the 
absence  of  forms.  ....  When  questions  arise 
whether  the  prescribed  forms  have  been  observed  or  not, 
and  such  .cases  must  frequently  occur,  it  seems  to  be  the 
duty  of  the  courts  to  construe  the  enactment  according  to 
the  plain  rules  of  common  sense :  not  to  strain  the  sim- 
ple meaning  of  the  words,  or  to  be  astute  in  giving  special 
constructions  on  particular  occasions,  for  the  purpose  of 
evading  the  appliiation  of  the  rule,  where  its  application 
may  seem  to  us  to  frustrate  or  defeat  the  intention  of 
testators  in  particular  cases." 

In  Owens  t).  Bennett  (5  Harr.  \I)el,\  367),  after  the 
testator's  signature  appeared:  **N.  B.  I  give  and  be- 
queath to  Aaron  Owens  all  my  personal  property."  This 
was  written  by  the  express  directions  of  the  testator,,  at 
the  same  time  as  the  main  part  of  the  will,  and  before 
the  instrument  was  executed.  But  the  court  held  that 
the  part  following  the  nota  bene  must  be  rejected,  and 
commented  upon  the  mischief  which  would  ensue,  if  the 
sigudtures  of  the  testator  and  the  subscribing  witnesses 
should  be  suffered  to  cover  such  parts  of  the  document 
as  were  below  the  signature.  To  the  same  effect  are 
Glancy  v.  Glancy  (17  Ohio  St.,  134) ;  Hays  v.  Harden  (6 
Penn.  St.,  409) ;  M'Guire  v.  Kerr  (2  Brad/,,  244) ;  Sisters 
of  Charity  ij.  Kelly  (67  N.  7".,  409). 

In  the  case  last  cited,  the  testator  had  signed  his 
name  in  the  middle  of  that  clause  in  his  will  which 
named  his  executors.  This  immediately  preceded  the 
testimonium  clause,  and  came  after  all  the  dispositive 
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portions  of  the  instrument.  The  court  of  appeals  held 
(reversing  the  general  term  of  the  supreme  court),  that 
the  execution  was  not  in  accordance  with  the  statute, 
because  the  signatui'e  was  not  at  the  end  of  the  will. 
See,  also,  In  the  Goods  of  Dearie  (39  L.  T.  Bep.j  93),  and 
Sweetland  v.  Sweetland  (4  Sioa.  &  Trist.j  6). 

It  has  been  urged,  by  counsel  for  the  proponent,  that 
the  writing  on  the  second  page  can  be  treated  as  if  it 
were  a  separate  and  distinct  paper,  to  which  the  first 
page  makes  reference,  and  which  is  thereby  incorporated 
into  the  will. 

This  position,  however,,  is  untenable  for  sevei'al  rea- 
sons :  1st.  Because  the  statutory  requirementa  already 
discussed  cannot  be  evaded  by  so  simple  a  device.  2d. 
It  has  been  repeatedly  held  that,  if  a  testator  refers  to 
another  paper,  he  must,  in  order  to  make  such  paper 
part  of  his  will,  distinctly  describe  it,  and  it  must  be 
then  in  existence  (Sisters  of  Charity  «.  Kelly,  supra; 
Chambers  v,  McDaniel,  6  Ired.  LaWy  226 ;  Pollock  v. 
Glassell,  2  Oratt.,  439 ;  Phelps  v.  Robbins,  40  Cann.y 
271).  But  we  are  entirely  in  the  dark,  as  to  whether 
this  writing  had  taken  the  precise  form  which  it  now 
has,  at  the  time  the  witnesses  subscribed  their  names. 
They  did  not  see  it,  except  as  it  was  partly  and  in- 
distinctly shown  upon  the  opposite  side  of  the  sheet. 
3d.  And  besides,  it  is  by  no  means  clear  that  any  of 
the  matter  upon  the  second  page  is  what  the  testator  had 
in  mind,  when  he  used  the  words  '^hereinafter  named,'^ 
upon  page  first. 

It  will  be  remembered  that  the  subject  of  the  gift,  re- 
ferred to  at  the  outset,  is  the  amount  of  the  decedent's 
paid-up  policy  with  the  Mutual  Life  Insurance  Com- 
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pany,  and  the  sum  payable  by  the  Jewelers'  League. 
Now  it  does  uot  appear,  on  the  face  of  this  paper,  or  by 
any  extrinsic  evidence,  whether  the  property  sought  to 
be  bequeathed  is  or  is  not  the  same  as  that  referred  to  on 
the  first  page. 

Second.  It  is  claimed  that,  even  if  this  paper  is  not 
entitled  to  probate  as  a  whole,  the  first  page  may  be 
taken  as  the  will  of  the  testator.  I  am  persuaded,  bow- 
ever,  that  the  instrument  must  be  utterly  rejected.  The 
subscribing  witnesses  say  that,  at  the  time  of  its  execu- 
tion, there  was  writing  upon  its  second  page.  It  is  plain, 
therefore,  that  the  portion  on  the  first  page  did  not 
express  the  entire  will  of  the  testator.  I  have  been  able 
to  find  no  case  in  which,  under  circumstances  like  these, 
partial  probate  has  been  granted.  In  the  case  of  Gla^acy 
c  Glancy  {supra\  it  clearly  appeared  that  the  addition 
was  made  before  the  execution ;  yet  the  court  rejected 
the  entire  will,  upon  the  ground  that  the  part  preceding 
the  signature  did  not  express  the  full  purpose  of  the  tes- 
tator. 

In  the  case  of  Hays  v.  Harden  {supra)^  the  court 
says :  '*  The  argument  that  all  which  precedes  the  signa- 
ture, having  once  been  formally  executed,  should  remain 
stable  and  yet  the  additional  line  should  be  rejected,  is 
plausible  but  unsound.  It  is  evident  that  the  testator 
considered  the  whole  to  be  one  will.  We  have  no  reason 
to  believe  he  would  wish  any  part  to  stand,  if  the  whole 
did  not.  It  is  better  that  an  informal  addition  should 
operate  as  a  statutory  revocation  of  the  whole,  than  that 
a  plain  injunction  should  be  frittered  away  by  excep- 
tions." 

In  the  case  of  the  Sisters  of  Charity  v.  Kelly  {supra)^ 
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it  was  held  that  not  only  should  the  part  following  the 
signature  be  rejected  as  not  properly  executed,  but  that 
such  improper  subscription  invalidated  the  entire  instru- 
ment. 

The  case  of  Conboy  v.  Jennings  (1  T.&C.^  622),  is  not  in 
conflict  with  these  decisions.  Two  pages  were  there  held 
to  constitute  a  will,  to  the  exclusion  of  a  third  page,  upon 
which  something  had  been  written  by  the  testator  before 
the  instrument  was  executed.  The  court  found  that  the 
matter  upon  the  third  page  was  not  intended  by  the  tes- 
tator to  form  any  part  of  his  will,  but  that  according  to 
his  understanding  and  that  of  the  witnesses,  the  instru- 
ment came  to  an  end  on  the  second  page. 

I  have  found  no  other  case  that  furnishes  even  an 
apparent  exception  to  the  rule  which  would  shut  out 
this  entire  instrument. 

The  paper  propounded  as  the  last  will  and  testament 
of  Edwin  0.  Taylor  must  therefore  be  denied  probate 
altogether. 


♦♦^ 


Nbw  Yobk  County.— Hon.  D.  6.  ROLLINS,  SirBBOGA.TX. — 

April,  1882. 

Sbgob  V,  Sentis. 

In  the  matter  of  the  judicial* settlement  of  the  account 
of  Chaeles  G.  Sentis  and  William  Lockwood,  ex- 
ecutoTSj  etc.y  qfjAUES  Simonson,  deceased. 

The  statute,  3  12.  5.,  93,  §  58,  providing  that,  upon  settlement  of  an  execu- 
tor's account,  "the  Surrogate  shall  allow  to  him "  compensation,  etc., 
is  not  mandatory.  Its  object  was  to  furnish  a  definite  and  simple  rule 
a$  io  amount,  to  be  applied  in  all  cases  where  there  should  be  need  for 
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tlie  application  of  any  rule  at  ail ;  and  not  to  restrict  testators  eitlier 
from  fixing  compensation  to  the  exclusion  of  statutory  allowances,  or 
from  forbidding  any  compensation  whatever. 

It  uevM,  that  section  :3737  of  the  Code  of  Civil  Procedure,  forbidding  an 
allowance  to  an  executor  for  whom  the  will  provides  a  specific  com- 
pensation, unless  he  renounces  the  latter,  is  not  equivalent  to  a  declara- 
tion that  8uch  a  renunciation  will  in  all  cases,  entitle  him  to  statutory 
commissions. 

The  testator,  by  his  will,  granted  to  one  of  two  executors,  and  to  the  wife 
of  the  other,  one-half  of  the  residuum,  and  declared  that  the  executors 
should  receive  no  compensation  or  fees,  for  their  services  in  settling  the 
estate.  Accordingly,  on  their  final  accounting,  the  executors  asked  for 
fees.    Ileld,  that  they  could  not  have  any. 

Halaey  9.  Van  Amriuge,  6  Podge,  12;  Dakin  «.  Dcmming,  Id,,  95  ;— ex- 
plained. 

Applicatios",  by  executors,  for  commissions  upon 
the  judicial  settlement  of  their  account.  Leonora  Secor 
and  others,  infant  legatees,  appeared  on  the  settlement. 
The  facts  appear  sufficiently  in  the  opinion. 

Kelly  &  Macrae,  for  executors, 

R  B.  GwiLLDC,  special  guardian  for  Leonora  Seoor. 

A.  J.  DiTTBNHOBFER,  foT  Other  infant  legatees. 

The  Surrogate.— The  testator  declared  by  his  will 
that  his  executors  should  receive  no  compensation  or 
fees,  for  their  services  in  settling  his  estate.  They  are 
now  about  to  make  their  tinal  accounting,  and  they  ask 
the  allowance  of  the  ordinary  commissions,  despite  this 
inhibition  of  the  will.  They  claim,  indeed,  that  they  are 
absolutely  entitled  under  the  statute,  and  that  the  Sur- 
rogate has  no  discretion  in  the  premises.  The  statute 
provides  that,  upon  settlement  of  an  executor's  account, 
the  Surrogate  ''shall  allow''  him,  in  compensation  for 
his  services,  a  sum  to  be  determined  in  a  certain  pre* 
scribed  mode. 
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In  support  of  the  position  that  this  statutory  provis- 
ion is  mandatory,  and  that  no  departure  from  it  is  ever 
permissible,  two  cases  are  cited :  Halsey  o.  Van  Amringe 
(6  Palgcj  12)  and  Dakin  v.  Demraing  (6  Id.y  95).     Neither 
of  them  seems  to  me  to  support  the  claim  of  these  exec- 
utors.    The  former  case  simply  decided  that  the  Surro- 
gate erred  in  not  allowing  to  an  administrator  his  statut- 
oiy  commissions,  out  of  a  balance  of  assets  in  his  hands 
at  the  final  accounting,  but  compelling  him,  as  that  bal- 
ance was  insufficient  for  the  payment  in  full  of  those 
commissions  and  of  certain  costs  and  allowances  to  coun- 
sel,  to  accept  a  pro  rata  division  with  the  rest.    The 
other  case  (Dakin  v.  Demming)  is  quite  as  indecisive  of 
the  matter  here  at  issue.     No  decision  has  been  cited 
which  holds  that,  where  a  will  expressly  denies  an  exec- 
utor compensation,  he  may  nevertheless  claim  it  as  of 
right. 

It  is,  however,  suggested  that  such  a  right  is  implied 
in  the  Code  (§2737),  which  declares  that  *' where  the 
will  provides  a  specific  compensation  to  an  executor,  he 
is  not  entitled  to  any  allowance  for  his  services,  unless, 
by  a  written  instrument  filed  with  the  Surrogate,  he  re- 
nounces his  specific  compensation."  Can  this  be  fairly 
interpreted  as  a  declaration  that,  in  all  cases,  a  renun- 
ciation of  the  particular  compensation  specified  in  a  will 
entitles  the  executor,  as  of  course,  to  the  statutory  com- 
missions ? 

To  say  that  one  shall  never  have  one  thing,  without 
giving  up  his  claim  to  another,  is  not  the  same  as  to  say 
that  he  can  always  have  the  first,  if  the  second  is  sur- 
rendered ;  and  to  say  that  one  shall  never  have  two 
things  at  once  is  by  no  means  equivalent  to  saying  that 
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he  can  always  have  his  choice  between  them.  If  a  will 
declared  that  its  executor  should  have  a  certain  specified 
sum  for  his  services,  and  should  have  no  other  or  dif- 
ferent sum,  I  see  no  such  inflexibility  in  the  statute  as 
to  forbid  the  strictest  adherence  to  the  wishes  of  the  tes- 
tator. 

Meacham  v,  Sternes  (9  Paige^  403),  involved  the  ques- 
tion of  the  compensation  of  trustees,  under  a  deed  con- 
taining no  provision  for  their  payment.  Chancellor 
Walworth  held  that,  in  such  a  case,  trustees  should  be 
given  the  same  allowance  as  executors  coul^  claim  by 
law  ;  that  that  sum  should  be  deemed  as  tacitly  under- 
stood, where  there  had  been  no  agreement  or  direction 
otherwise;  but  that,  where  the  instrument  creating  the 
trust  fixed  a  different  compensation,  or  declared  that  none 
should  be  allowed ^  the  instrument  itself  settled  the  ques- 
tion of  allowance.  That  case  is  analogous  to  the  one  here 
presented. 

These  executors  entered  upon  their  task,  as  it  seems 
to  me,  with  an  implied, — ^it  might  almost  be  said,  with  a 
direct, — understanding,  that  they  would  make  no  charge 
for  their  services.  It  is  not  apparent  that  they  would 
have  been  selected,  upon  any  other  terms  than  the  testa- 
tor specified  in  his  will.  They  were  not  bound  to  accept 
the  trust,  but,  having  done  so,  they  are  bound  by  its 
conditions. 

The  object  of  the  statute  fixing  executors'  commis- 
sions was  to  furnish  a  definite  and  simple  rule,  to  be  ap- 
plied in  all  cases  where  there  should  be  need  for  the  ap- 
plication of  any  rule  at  all.  It  was  not  intended  to 
restrict    testators    either    from    fixing    compensation 
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to  the  utter  exclasion  of  statutory  allowances,  or  from 
forbidding  any  compensation  whatever. 

I  hold,  therefore,  that  these  executors  cannot  claim, 
as  of  absolute  right,  any  commissions,  and  that  if  the 
giving  or  withholding  them  is  in  the  discretion  of  the 
Surrogate,  they  ought  to  be  disallowed,  in  the  present 
case. 

To  one  of  these  executors,  and  to  the  wife  of  the 
other,  the  will  grants  one-half  of  the  residuary  estate. 
That  is  probably  the  reason  for  the  testator's  views  as  to 
compensation.    And  the  reason  seems  reasonable 

Ordered  accordingly. 


'  • » » 


New  York  Countt. — Hon.  D.  Q.  ROLLINS,  Subrogate.— 

April,  1S82. 

Thompson  v.  Mott. 

In  the  matter  of  the  judicial  settlement  of  the  account 
of  Henrt  a.  Mott,  executor^  etc.^  of  Adelaide 
Thompson,  deceased. 

A  son  of  testatrix,  who  had  objected  to  the  account  filed  by  her  executor, 
petitioned  for  an  order  directing  the  latter  to  deliver  certain  letters  and 
other  papers  in  his  possession,  and  which  testatrix  had  at  the  time  of 
her  death ;  not  claiming  that  the  articles  had  any  literary  value,  or  were 
in  any  sense  assets,  but  alleging  that  some  of  them  related  to  the  ac- 
counting, and  were  necessary  for  petitioner's  use  in  that  proceeding. 

JleW,^  that  such  an  order  was  unauthorized  by  statute,  no  authority  to  grnot 
it  being  contained  in  the  provisions  of  Code  Civ.  Pro,,  §  2472,  wbich 
confers  power  upon  the  Surrogate's  court  to  direct  and  control  the  con- 
duct of  executors,  to  enforce  the  distribution  of  the  estates  of  dece- 
dents, and  the  payment  or  delivery,  by  executors,  of  money  or  other 
property  in  their  possession,  belonging  to  the  estate, — such  jurisdiction 
to  be  exercised  in  the  cases  and  manner  prescribed  by  statute. 


J 
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Upon  the  accounting  of  the  executor,  etc.,  of  dece- 
dent, her  son,  Frank  G.  A.  Thompson,  objected  to  the 
account,  and  asked  for  an  order  to  compel  the  executor 
to  produce  certain  papers  in  his  possession.  The  facts 
appear  suflBciently  in  the  opinion. 

CusHMAN  &  Van  Pelt,  for  executor. 

F.  A.  Ransom,  for  F,  G.  A.  Thomp»m, 

• 

The  Surrogate. — This  proceeding  is  brought  in  be- 
half of  the  son  of  the  testatrix.  He  asks  for  an  order 
directing  her  executor  to  deliver  certain  letters  and  other 
paper  writings,  which  she  had  at  the  time  of  her  death, 
and  which  are  now  in  possession  of  the  executor.  It  is 
not  claimed  that  these  articles  have  any  property  value 
as  literaiy  productions,  or  that  they  are  in  any  sense 
assets  of  decedent's  estate.  As  between  the  executor  and 
next  of  kin,  the  latter  are  probably  entitled  to  such  of 
them,  at  least,  as  are  not  necessary  for  the  executor's  use 
in  making  up  his  accounts.  But,  after  careful  considera- 
tion, I  doubt  the  authority  of  this  court  to  compel  their 
delivery  to  the  petitioner.  The  grant  of  power  in  section 
2472  of  the  Code,  '*  to  direct  and  control  the  conduct  of 
executors,  and  to  enforce  the  distribution  of  the  estates 
of  decedents,  and  the  payment  or  delivery  by  executors 
of  money  or  other  property  in  their  possession  belonging 
to  the  estate,"  is  not,  in  my  judgment,  when  viewed  in 
connection  with  the  final  provision  of  the  section,  broad 
enough  to  justify  the  issuance  of  such  an  order  as  is  here 
prayed  for.  There  seems  to  be  no  other  statutory  pro- 
vision which  is  applicable  to  this  subject.  No  judicial 
decision  has  been  cited,  in  support  of  the  claim  here 
urged,  and,  after  much  searching,  I  have  found  none. 
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It  is  alleged,  in  the  petition,  that  some  of  the  papers 
whose  delivery  it  seeks,  relate  to  the  accounting,  and  are 
necessary  for  the  use  of  the  petitioner,  who  is  the  ob- 
jector in  the  proceeding  now  pending  before  the  referee. 
The  executor  has  intimated  that  he  is  ready  to  produce 
such  papers  for  the  inspection  of  all  persons  interested. 
If  he  should  neglect  or  refuse  to  do  so,  the  petitioner 
can,  of  course,  take  such  steps  as  are  provided  by  law  for 
securing  their  production.  Without  costs  and  without 
prejudice  to  the  institution  of  any  such  proceeding,  the 
present  application  is  denied.  . 
Ordered  accordingly. 


^h0-^ 


New  York  County. — Hon.  D.  G.  ROLLINS,  Subboga^tb.— 

April,  1882. 

Brownson  v.  Roberts. 

In  the  matter  of  the  judicial  settlement  of  the  axicownt  of 
RoswELL  A.  Roberts  arid  another^  trustees^  under 
the  will  of  HEDfRY  E.  RoBiNSO^^^,  deceased^  for  Isa- 
bella K.  Bkoavnson  and  her  infant  children. 

The  testator,  by  his  will,  gave  to  his  executors  certaiii  powers  as  trufltees  of 
his  niece;  authorized  his  "executors  and  trustees"  to  act  collectively 
or  individually  in  all  matters  appertaining  to  the  estate;  and,  further, 
provided  as  follows:  "I  give  and  bequeath  to  each  of  my  executors 
and  trustees  the  sum  of  three  thousand  dollars,  in  lieu  of  any  and  aU 
commissions,  and  in  full  compensation  for  their  services  in  closing  up 
my  estate  and  making  distribution  thereof  in  conformity  with  aiui  on 
the  conditions  Jiereinbefore  stated."  The  executors  each  received  $8,000, 
and,  upon  their  accounting  in  their  capacity  as  testamentary  trustees, 
asked  for  commissions  as  such  trustees,  contending  that  the  provision 
for  compensation  contained  in  the  will  applied  to  them  only  as  exeCQ- 
tors. 
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Bdd,  that  such  a  construction  would  be  contrary  to  the  letter  and  spirit  of 
the  will,  and  that  the  application  should  be  denied. 

Application  by  testamentary  trustees,  for  commis- 
sions, upon  the  judicial  settlement  of  their  account. 
The  facts  appear  suflSciently  in  the  opinion. 

Tracy,  Olubtead  A  Tracy,  for  trustees. 
Alfred  H.  Steele,  special  guardian  far  infants. 

The  Surrogate. — ^The  application  of  the  trustees  for 
commissions  must  be  disallowed.  They  have  each  re- 
ceived the  sum  of  $3,000,  the  compensation  fixed  by  the 
will  of  the  testator,  and  are  thereby,  as  it  seems  to  me, 
precluded  from  making  any  further  claim.  One  clause 
of  the  will  reads  as  follows :  ' '  I  give  and  bequeath  to 
each  of  my  executors  and  timstees  the  sum  of  three 
thousand  dollars,  in  lieu  of  a^ip  and  all  commissions^ 
and  in  full  comx)ensation  for  their  services  in  closing  up 
my  estate  and  making  distribution  thereof,  in  coriform- 
ity  with  and  on  the  conditions  hereinb^ore  statedy 

It  has  been  urged  that,  by  this  language,  the .  testator 
meant  simply  to  indicate  the  compensation  to  which 
these  applicants  should  be  entitled,  in  their  capacity  as 
executors,  and  that  he  did  not  intend  to  forbid  their  re- 
ceiving, in  addition,  the  ordinary  commissions  for  per- 
forming the  responsible  duties  which  have  devolved 
upon  them  since  their  final  accounting  as  executors.  I 
cannot  persuade  myself  that  such  an  interpretation  is 
correct.  It  does  not  seem  to  me  to  be  in  accord  with 
either  the  letter  or  the  spirit  of  the  will.  It  is  contrary 
to  the  letter,  because  the  $3,000  is  given  to  these  appli- 
cants as  '^  executors  and  trustees/'  and  not  simply  as^ 

Vol.  v.— 87 
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executors.  It  is  contrary  to  the  spirit,  because,  by  com- 
paring this  clause  with  other  parts  of  the  will,  it  will  be 
found  that  the  testator  understood  the  difference  be- 
tween  the  respective  capacities  of  executor  and  trustee, 
and  designedly  used  both  those  words  in  his  reference 
to  compensation.  He  gives  authority  to  his  executors  to 
act  as  his  trustees,  in  carrying  out  the  provisions  of  the 
will,  and  authorizes  his  ''executors  and  trustees"  to  act 
collectively  or  individually,  in  all  matters  appertaining 
to  the  estate.  He  also  gives  certain  powers  to  his  execu- 
tors as  trustees  of  his  niece.  And,  as  has  been  already 
stated,  he  gives  the  $3,000  legacy  in  question  to  his  exec- 
utors  and  trustees^  in  lieu  of  any  and  all  commissions, 
and  in  full  compensation  for  their  services  in  closing  up 
the  estate  and  making  distribution  thereof  in  conform^ 
ity  with  and  on  the  conditions  stated  in  the  will.  By 
the  italicized  words,  I  think  that  the  testator  must  have 
meant  such  a  closing  up  and  distributing  of  his  estate  as 
would  result  from  the  entire  discharge  and  satisfaction 
of  the  purposes  and  trusts  of  the  will. 
Decreed  accordingly. 


New  Tobk  County. — Hon.  D.  G.   ROLLINS,  Subbogatb.— 

April,  1882. 

.Geeb  v.  Ransom. 

In  the  matter  of  the  estate  of  JojfATHAN  H.  Ransom, 

deceased,  % 

^ Under  Code  Civ.  Pro.,  §  2735,  authorizing  the  Surrogate  to  require  an  ac- 
counting executor  or  administrator  "to  attend  and  be  examined  under 
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oath/'  that  officer  has  power,  in  his  discretion,  to  direct  such  an  exam- 
ination, upon  application  therefor,  Vhether  formal  objections  to  the 
account  Lave  been  filed  or  not. ' 

Application  for  leave  to  examine  executors,  upon 
their  account  filed.  The  facts  appear  sufficiently  in  the 
opinion. 

BuTLRR,  SniiUf  AN  &  HuBBARD,  foT  executoTi. 


Habsler  &  Baldwin,  for  legatee. 

The  Sttrrogate. — Edward  W.  Geer,  a  legatee  under 
the  will  of  the  testator,  petitions  this  court  for  leave  to 
examine  the  executors,  Aaron  P.  Ransom  and  Warren 
A.  Ransom,  whose  account  has  lately  been  filed.  It  is 
insisted,  by  way  of  objection,  that  the  allegations  of  the 
petition  are  not  sufficiently  definite ;  that,  for  aught 
which  therein  appears,  the  petitioner  might  interpose 
specific  objections  to  the  account,  and  call  the  executors 
as  witnesses  after  an  issue  thus  raised  :  and  that,  under 
such  circumstances,  an  order  should  not  be  granted  for 
a  preliminary  examination  of  the  executors. 

While  this  in  strictness  may  be  true,  I  am  disposed 
to  give  a  liberal  construction  to  the  statute  upon  which 
this  application  is  founded  (Matter  of  Hall,  7  Abb.  iV.  C. , 
14&  ;  Peck  v.  Sherwood,  56  JV,  T.,  616 ;  Buchan  v.  Rin- 
toul,  70  Id.,  1). 

Section  2735  of  the  Code  provides  that  ''  the  Surro- 
gate may,  at  any  time,  make  an  order  requiring  the 
accounting  party  to  make  and  file  his  account,  or  to 
attend  and  be  examined,  under  oath,  touching  his  re- 
ceipts and  disbursements,  or  touching  any  other  matter 
relating  to  his  administration  of  the  estate,,  or  any  act 
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done  by  him  under  color  of  his  letters,"  etc.  This  pro- 
vision takes  the  place  of  a  part  of  2  H.  SI ,  92,  §  54,  which 
read  as  follows:  "In  rendering  such  account,  every  ex- 
ecutor or  administrator  ....  may  be  examined  on 
oath  ...  .  touching  any  property  or  effects  of  the 
deceased  which  have  come  to  his  hands,  and  the  disposi- 
tion thereof." 

The  case  of  Westervelt  v.  Q-regg  (1  Barb.  Cfh.^  479), 
seems  to  hold,  very  unequivocally,  that  the  examination 
of  an  executor,  under  this  provision  of  .the  Revised 
Statutes,  might  attend  the  rendering  of  his  account,  and 
be  entirely  independent  of  proceedings  toward  a  judicial 
settlement. 

There  seems  to  be  no  doubt  of  the  power  of  the  Sur- 
rogate to  direct,  in  his  discretion,  such  an  examination, 
whether  formal  objections  to  the  account  have  been  filed 
or  not.  It  is  urged,  by  the  petitioner,  that  if  his  prayer 
be  granted  there  may  be  no.  occasion  for  any  further 
opposition. 

Upon  the  whole,  I  have  decided  to  permit  the  exam- 
ination of  the  executors,  upon  the  condition  that,  in  the 
event  of  the  tiling  of  objections  hereafter,  the  testimony 
which  may  be  taken  in  accordance  with  this  decision 
shall  be  regarded  as  testimony  taken  in  the  proceedings 
upon  the  contested  accounting.  The  examination  herein 
ordered  may  be  had  before  a  referee. 

Ordered  accordingly. 
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Nbw  Toek  County. — Hon.  D.  6.  ROLLINS,  Subbogatb. — 

April,  1882. 

BUSHNELL  V.   DrIKKEB. 

In  the  TfiaUer  of  the  estate  qf  Giles  Bushnell,   de- 
ceased. 

The  testator,  by  his  will,  bequeathed  to  trustees  $65,000,  to  be  invested  by 
them  on  bond  and  mortgage,  directing  them  to  collect  the  interest  and 
pay  the  same  to  testator's  son,  C,  for  life;  and  he  bequeathed  the  prin- 
cipal and  interest  thereof,  on  C.'s  death,  to  C.'s  children,  ''to  be  paid 
over  and  equally  divided  "  among  them,  at  the  majority  of  the  young- 
est survivor  of  them.  The  will  was  proved  in  1802.  C.  died  in  1880, 
leaving  him  surviving  his  only  living  child,  who  petitioned  for  payment 
of  his  legacy,  alleging  a  demand  upon,and  a  refusal  to  pay  by,  the  trust- 
ees. It  appeared,  on  a  reference,  that  the  trustees  had  invested  the 
fund  as  directed  by  the  will,  and  that,  the  same  having  depreciated 
without  their  fault,  they  tendered  the  securities,  etc.,  belonging  thereto 
to  the  petitioner,  who  refused  to  receive  the  same,  claiming  to  be  en- 
titled to  $65,000,  in  full,  as  a  demonstrative  legacy. 

HM,  that  the  intent  of  testator,  as  manifested  by  the  clause  providing  for 
an  accumulation  of  interest  in  case  C.  should  leave  a  minor  child, 
was  that  the  identictU  fund,  which  furnished  a  life  income  to  C, 
should,  after  the  latter's  death,  pass  to  his  children;  and  that  the 
trustees  were  not  bound  to  supplement  such  fund  out  of  the  body  of 
the  estate,  in  a  sum  sufficient  to  make  the  value  of  petitioner's  interest 
$66,000. 

The  referee  having  found  that  the  trustees  had  made  an  improvident  invest- 
ment of  a  portion  of  the  trust  funds,  for  which  the  petitioner  might 
hold  them  answerable;  and  it  appearing,  from  documents  on  file,  that, 
upon  an  accounting  by  them,  in  1879,  which  petitioner  was  cited  to 
attend,  a  decree  was  made  settling  their  account  and  allowing  them  full 
t  credit  for  the  funds  invested  in  the  manner  questioned  :—HM,  that 
such  decree  was  conclusive  against  petitioner  in  the  proceeding  at  bar. 

This  was  a  petition  by  Giles  F.  Bashnell,  a  grandson 
of  decedent,  to  compel  John  Drinker,  and  another, 
trnstees  under  decedent's  will,  to  pay  a  legacy.  The 
fifth  clanse  of  testator' s  will  was  as  follows :  "I  give  and 
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bequeath  to  my  said  trustees,  and  the  survivors  and  sur- 
vivor of  them,  the  sum  of  sixty-five  thousand  doUars,  to 
be  taken  from  my  bonds  and  mortgages  and  pereonnl 
estate,  in  trust,  nevertheless,  that  my  said  trustees  invest 
and  keep  the  same  invested  in  good  bonds  and  mori 
gages,  on  real  estate  worth  at  least  one-third  more  than 
the  amount  loaned  thereon,  and  have  and  keep  the 
buildings  thereon,  if  any,  well  insured,  and  take  assign- 
ments of  the  policies  of  insurance,  and  collect  and  receive 
the  interest  of  that  sum  so  invested,  and  pay  tixe  same 
to  my  son  Charles  Ii*a  Bushnell,  in  semi-annual  payments 
during  his  natural  life,  and,  at  his  death,  I  give  and  be- 
queath the  principal  and  interest  thereof  to  the  children 
of  my  said  son  Charles  Ira  Bushnell,  to  be  paid  over  and 
equally  divided  between  them,  when  the  youngest  sur- 
viving child  of  my  said  son  attains  the  age  of  twenty- 
one  years." 

The  will  was  admitted  to  probate  in  September,  1862. 
Charles  Ira  Bushnell,  the  immediate  beneficiary  under 
the  clause  quoted,  died  in  September,  1880.  His  son, 
G-iles  F.  Bushnell,  survived  him,  and  was  Mie  petitioper 
in  this  ijroceeding.  His  daughter,  the  only  other  child 
he  ever  had,  died  without  issue,  and  before  the  deiith  of 
her  father. 

The  petition  was  filed  November  12,  1880.  It  aHeged 
that  Giles  F.  Bushnell  became  entitled,  at  his  father's 
death,  to  a  legacy  from  his  grandfather' s  estate  of  $65,  OiKl 
and  that  the  trustees  under  his  grandfather's  will  had 
refused  to  pay  it. 

The  trustees  answered  tliiat  a  tender  }iad  been  made, 
to  petitioner's  attorney,  of  all  the  securitiest)  nn<l  property 
to  which  the  petitioner  had  become  entitled  ;  that  one 
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piece  of  property  so  tendered  was  a  house  and  lot  at  No. 
228.  East  128th  street,  which  petitioner,  through  his 
attorney,  had  refused  to  receive.  In  the  year  1870,  the 
trustees  had  lent  the  sum  of  $6,000,  from  the  Charles 
I.  Bushnell  trust  fund,  and  had  taken  as  security  a 
mortgage  upon  the  premises  in  question.  No  interest 
had  been  paid  upon  this  mortgage  since  1875,  and  after  a 
time  it  had  been  foreclosed ;  the  property  had  been  pur- 
chased by  the  trustees  for  $4,800,  and  a  deficiency  judg- 
ment had  been  entered  against  the  mortgagor,  for  the 
sum  of  $3,860.88. 

Upon  the  issues  thus  joined  by  petition  and  answer,  a 
reference  was  ordered  in  January,  1881.  The  referee 
filed  his  report  February  24,  1882,  and  the  whole  matter 
came  before  the  Surrogate  for  determination. 

G.  S.  &  J.  H.  Bnrr,  far  peiitumer. 
Mait  &  Pabsons,  for  trustees. 

The  Subrogate.— First.  What  are  the  rights  of  the 
petitioner  under  the  will?  According  to  the  claim  of 
the  executors,  the  testator  intended  that  the  identical 
fund  which  furnished  a  life  income  to  his  son  Charles, 
should,  after  the  death  of  the  son,  pass  to  the  children 
who  survived  him.  If  this  view  be  correct,  it  is  of 
course  immaterial  whether,  in  the  lapse  of  years,  the 
value  of  such  fund  has  grown,  or  has  dwindled,  or  has 
remained  unaltered.  The  transfer,  to  this  petitioner,  of 
the  very  trust  estate  which  afforded  an  income  to  his 
father,  whether  the  same  is  worth  $66,000,  or  more  or 
less,  will  fully  satisfy  the  testator's  bequest. 

Now,  what  is  the  alternative,  if  this  be  not  accepted 
as  the  true  reading  of  the  will,  but  if,  as  is  claimed  by 
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petitioner,  the  trustees  are  bound  to  supplement  the 
trust  fund  out  of  the  body  of  the  estate,  in  a  sum  suffi- 
cient to  make  up  tlie  value  of  his  interest  to  $06,000? 
It  seems  to  me  that  to  allow  such  a  claim  would  involve 
a  very  forced  interpretation  of  this  will.  It  would  be  to 
construe  it  precisely  as  if  it  had  given  to  Charles  I. 
Bushnell,  during  his  life-time,  the  income  of  $65,000, 
and  had  given  to  his  children  a  separate  and  distinct 
legacy  of  a  similar  amount,  payable  upon  the  death  of 
their  father,  and  the  attainment  of  his  majority  by  the 
younger  child. 

In  other  words,  the  petitioner,  to  be  consistent  in  his 
claim,  must  insist  that  whatever  he  takes  under  the  will 
really  comes  out  of  the  body  of  his  grandfather's  estate, 
and  is  in  no  manner  dependent  upon,  or  affected  by,  or 
associated  with  the  life  estate  of  his  father.  If  this  be 
so,  it  is  hard  to  understand  why  the  testator  provided 
that  if  Charles  should  die,  leaving  a  minor  child,  the 
trustees  should  continue,  until  that  child  had  become  of 
age,  to  keep  invested  as  a  distinct  trust,  the  fund  which 
had  afforded  his  father  a  life  income. 

It  seems  to  me  very  evident  that  the  decedent  had 
just  such  intentions  with  respect  to  his  child  and  grand- 
children, as  find  expression  every  day  in  testamentary 
papers.  He  designed  that  his  grandchildren  should  en- 
joy full  and  absolute  possession  of  that  very  property  of 
which  their  father,  in  his  life- time,  had  enjoyed- the  use. 

The  cases  of  Giddings  v.  Seward  (16  K  F.,  365),  and 
Pierrepont  v.  Edwards  (26  JV.  F.,  128),  are  cited  by 
petitioner's  counsel,  as  authority  for  the  claim  that  this 
will  gives  to  Giles  P.  Bushnell  a  demonstrative  legacy, 
the  full  amount  of  which  must,  at  all  events,  be  x>aid  to 
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the  legatee,  whatever  lot  jnay  have  befallen  the  fund 
which  yielded  a  life  interest  to  his  father.  I  cannot  find 
that  arty  such  purpose  is  disclosed  by  the  language  of 
the  fifth  clause  of  this  will,  whether  considered  by  itself 
or  in  connection  with  the  other  parts  of  the  instrument. 
I  hold,  on  the  contrary,  that  if,  as  directed  by  the  testa- 
tor, the  trustees  set  up  a  fund  of  $65,000  during  the  life 
of  his  son  Charles,  and  have  kept  the  same  invested  as 
the  will  directs,  they  will  now  discharge  their  full  duty 
to  this  petitioner  by  delivering  that  identical  fund  into 
his  hands. 

Second.  Certain  evidence  was  given  before  the  referee, 
which  is  claimed  to  justify  his  finding  that,  among  the 
various  investments  of  the  trustees,  the  128th  street 
loan  was  an  improvident  one,  for  which  the  petitioner 
may  hold  them  answerable.  The  trustees  insist,  on  the 
other  hand,  that  none  of  their  investments  can  here  be 
the  subject  of  contest,  because  the  accounts  which  in- 
clude them  have  been  long  since  settled  by  the  decrees 
of  this  court.  To  this  it  is  objected  that  these  decrees 
are  not  binding  upon  this  petitioner,  because  he  was  not 
a  party  to  the  proceedings  of  which  they  were  the  cul- 
mination. 

In  reply,  it  is  urged  that,  as  his  father  was  then 
alive,  there  was  no  need  of  citing  the  petitioner,  who 
had  at  that  time  only  a  prosx)ective  and  contingent  inter- 
est in  the  estate,  to  attend  these  accountings.  The 
records  of  this  court  furnish  a  better  answer  to  this  ob- 
jection, disclosing,  as  they  do,  certain  facts  which  coun- 
sel on  both  sides  seem  to  have  forgotten. 

In  March,  1867,  upon  the  petition  of  Ann  Bushnell, 
executrix  of    Giles  Bushnell's  estate,  a  citation  was 
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issaed  to  divers  persons  interested,  to  attend  her  final 
accounting.  Among  others,  daly  cited,  was  this  peti- 
tioner, as  is  shown  by  affidavit  on  tile.  It  appears,  by 
this  accounting,  and  the  decree  entered  thereon  in  Janu- 
ary, 1869,  that  certain  bonds,  mortgages  and  other  secu- 
rities, in  the  sum  of  $65,000,  had  been  allotted  and  set 
apart  to  the  testamentary  trustees  for  the  benefit  of 
Charles  I.  Bushnell, 

It  also  appears,  by  affidavit  on  file,  that  this  peti- 
tioner, among  others,  was  duly  cited  to  attend  a  subse- 
quent accounting  of  the  trustees,  and  that  by  decree 
of  April  15,  1873,  their  account  was  settled,  and  they 
were  allowed  credit  touching  the  128th  street  invest- 
ment, in  the  sum  of  $8,160.88,  whereof  $4,300  was  for  the 
amount  paid  by  them  on  the  foreclosure  sale,  and 
$3,860.88  was  for  the  deficiency  judgment.  No  applica- 
tion has  been  made  for  setting  aside  or  modifying  these 
decrees,  either  as  respects  these  matters  or  any  others. 

They  must,  therefore,  as  it  seems  to  me,  be  deemed 
conclusive  against  this  petitioner  and  deci^ve  of  the 
present  controversy. 

Decreed  accordingly. 


Nbw  Tobk  County.— Hon.  D.   G.  ROLLINS,  Subbogatb.— 

May,  1882. 

Dale  v.  Stokes. 

In  the  matter  of  the  probate  qf  a  paper  propounded 
as  the  will  of  James  Stokes,  deceased. 

The  petitioner,  who  was  contestiDg  the  probate  of  a  paper  propounded  as 
the  will  of  decedent,  her  father,  applied  for  an  order  diKclingilie  tern- 
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porary  administrator,  her  brother,  who  was  also  proponent,  to  produce 
and  deposit  in  court,  subject  to  examination  by  herself  and  Iier  coun- 
sel, certain  books  and  papers  of  the  decedent,  alleging,  on  information 
and  belief,  that  the  latter  kept  books  of  account  and  preserved  letters, 
documents,  and  i)npers  relating  to  the  estate,  of  interest  to  him  and 
his  children ;  that  he  was,  latterly,  somewhat  under  the  influence  of 
his  sons,  including  the  respondent,  one  or  more  of  whom  kept  said 
books;  that  the  books  and  papers  referred  to  were  in  the  possession  of 
respondent,  who  was  unfriendly  to  her  and  permitted  her  opponents  to 
examine  the  same  for  evidence  in  support  of  the  will,  while  she  was 
unable  to  obtain  any  such  Information ;  that  she  desired  to  ascertain, 
from  an  inspection,  how  far  the  books,  etc.,  contained  evidence  mate- 
xud  to  the  pending  controversy,  and  also  to  satisfy  herself  as  to  the 
condition  of  the  estate;  that  she  could  not  specify,  with  more  particu- 
larity, the  documents  referred  to,  because  she  had  never  seen  any  of 
thfim.  It  appeared  that  the  only  attempt  which  petitioner  had  made  to 
obtain  the  desired  inspection,  was  a  letter  from  her  counsel  to  the 
counsel  of  the  administrator,  asking  when  and  where  she  could  exam- 
ine ''the  books  and  paperapf  the  late  James  Stokes,  his  books  of  ac- 
count and  other  papers;"  to  which  it  was  replied  that  the  extent  to 
which  documents  of  the  estate  should  be  furnished  for  examination 
was  in  the  discretion  of  the  Surrogate.  The  application  was  urged, 
not  on  the  strength  of  any  express  statutoiy  provision  or  decided  case, 
but  on  the  ground  that  both  parties  should  enjoy  the  same  privileges, 
and  that  the  control  of  the  court  over  the  temporary  administrator  was 
broad  enough  to  justify  the  order  asked.    Eeld, 

1.  That  the  powers  of  the  Surrogate  in  the  premises  were  exclusively  such 

as  were  derived  from  statute. 

2.  That  his  general  control  of  executors  and  administrators,  so  far  as  con- 

cerned the  matter  in  discussion,  depended  upon  Code  Civ.  Pi*o.,  §§ 
2472,  2481,  neither  of  which  sections  justified  the  granting  of  the  relief 
asked. 

8.  That,  so  far  as  the  proceeding  was.  substantially,  one  for  discovery  and 
inspection,  it  must  be  governed  by  Code  Civ.  Pro..  §§803-809,  and 
§  2588;  under  which  sections,  and  the  decisions,  the  petition  was  faulty 
for  want  of  particularity,  and  in  not  stating  facts  showing  the  necessity 
of  the  inspection,  etc. 

4.  That  the  letter  of  the  administrator's  counsel  was  not  to  be  deemed  a 
refusal  to  permit  a  prc^)er  inspection,  in  view  of  the  sweeping  cliaract^r 
of  the  petitioner's  demand. 

8.  That  to  grant  orders  of  the  character  asked,  under  the  circumstances 
presented,  would  be  to  interfere  with  the  orderly  administration  of 
estates,  and  foster  unnecessary  and  profitless  litigation ;  and  that  the 
application  sliould  be  denied. 

This  was  an  application  by  Dora  S.  Dale,  vrlio  was 


688       CASES  IN  THE  SURROGATES'  COURTS. 

DALE  «.  STOKES. 

i 

contesting  the  probate  of  the  will  of  decedent,  to  compel 
the  temporary  administrator  to  produce  certain  docu- 
ments.   The  facts  api^ear  sufficiently  in  the  opinion. 

Thebon  G.  Strong,  far  Mrs.  Dale. 

BtJTLBR,    SlTLLMAN  &  HUBBARD,  fOT  O&mXMXiTaAOT. 

The  Surrogate. — Mrs.  DoraS.  Dale,  who  is  contest- 
ing the  probate  of  a  paper  propounded  as  the  will  of  her 
father,  James  Stokes,  asks  that  the  temporary  adminis- 
trator of  his  estate  1)e  directed  to  produce  certain  docu- 
ments before  the  Surrogate.  The  petitioner  alleges  that 
the  decedent,  in  his  life-time,  kept  books  of  account  of 
his  personal  transactions  affecting  the  estate,  and  that  he 
preserved  divers  letters,  documents  and  papers  of  inter- 
est relating  thereto,  and  otherwise  of  interest  to  him  and 
to  his  children  ;  that,  during  the  latter  years  of  his  life, 
decedent  was,  to  a  considerable  extent,  under  the  influ- 
ence of  his  four  sons,  one  of  whom  is  the  temporary 
administrator,  and  that  said  books  of  account,  or  a  por- 
tion of  them,  were  kept  in  whole  or  in  part  by  one 
or  more  of  said  sons ;  that  the  said  books  and  papers 
are  in  the  possession  ^nd  under  the  control  of  Anson  P. 
Stokes,  who- is  temporary  administrator  of  the  estate,  and 
that  the  proponents  of  the  will  are  permitted  to  examine 
such  books  and  papers,  and  procure  such  evidence  as 
they  may  find  therein  in  support  of  the  will ;  that  her 
brothers  are  unfriendly  to  her,  and  that  she  is  unable  to 
obtain  through  them  any  information  whatever.  All  the 
foregoing  allegations  are  made  upon  information  and 
belief.  The  petitioner  adds  that  she  has  been  advised 
and  believes  that  she  is'  entitled  to  examine  and  inform 
herself  of  the  contents  of  said  books  and  papers — ^lirst, 
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to  ascertain  how  far  they  may  contain  evidence  material 
to  the  probate  controversy  ;  and  second,  to  satisfy  her- 
self as  to  the  condition  of  the  estate.  She  declares  that 
she  cannot  specify  with  greater  particularity  the  names 
of  the  books,  or  the  description  of  the  papers  or  letters 
she  desires  to  inspect,  because  she  has  never  seen  any  of 
them.  She  thereupon  asks  that  an  order  be  granted, 
directing  that  said  books  and  papers  be  deposited  in  this 
court,  subject  to  her  examination  and  that  of  her  coun- 
sel. The  argument  which  has  been  made  in  her  behalf 
is  not  claimed  to  be  supported  by  the  authority  of  any 
.  reported  case.  Indeed,  the  only  precedent  which  is 
cited  as  furnishing  a  guide  for  the  decision  of  the  court 
upon  this  application,  is  the  action  of  Surrogate  Brad- 
ford, pending  the  contest  over  the  probate  of  the  Parish 
will. 

At  page  181,  volume  1,  of  the  report  of  that  trial, 
appears  the  following  statement:  "The  counsel  for  the 
contestants  having  heretofore  required  the  Surrogate  to 
order  the  production  of  all  books  of  Henry  Parish,  and 
accounts  and  powers  of  attorney  purporting  to  be  exe- 
cuted by  him  subsequently  to  the  attack  spoken  of  in 
the  proofs,  and  the  Surrogate  thereupon  having  ordered 
the  party  propounding  the  will  and  codicil  to  produce 
said  books,  so  far  as  the  same  are  within  his  power  and 
control,  to  be  deposited  with  the  Surrogate,  subject  to 
the  inspection  of  the  counsel  for  the  contestants,  and 
subject  to  the  further  order  of  the  Surrogate  in  relation 
thereto  ;  the  said  proponent  now  produces  the  following 
books."  Then  follows  a  short  list  specifying  two  books 
of  account,  a  memorandum  book,  several  check  books 
and  pass  books,  and  two  powers  of  attorney. 
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This  is  all  the  allusion  to  the  matter,  which  I  have 
found  in  the  report  of  the  trial.  It  does  not  apjiear 
whether  the  direction  to  bring  these  documents  into  court 
was  with  the  consent  of  proponent's  counsel,  or  despite 
his  opposition,  6t  whether  the  contestants  had  or  had  not 
previously  made  a  definite  and  precise  statement  as  to 
the  number,  kind  and  character  of  the  books  and  jmi- 
pers  whose  production  was  sought,  and  as  to  the  reasons 
why  such  production  might  properly  be  ordered  by  the 
Surrogate.  It  can  scarcely  be  claimed,  therefore,  that 
the  course  of  my  distinguished  predecessor  at  that  trial 
established  a  legal  precedent,  which  would  sanction  my 
favorable  consideration  of  the  present  contested  applica- 
tion. 

My  attention  has  been  called  to  no  other  case,  in 
which  a  Surrogate  has  been  reported  as  exercising  such 
power  as  is  here  invoked,  and  no  cases  have  been  cited, 
in  support  of  any  doctrine  at  all  analogous  to  that  upon 
which  the  present  claim  is  sought  to  be  maintained.  In- 
deed, the  contestant's  counsel  frankly  avow  that  they 
found  their  application  solely  upon  the  ground  of  its 
reasonableness  and  equitj^,  and  not  upon  the  authority  of 
decided  caSes,  or  the  specific  requirements  of  the  stat- 
ute. They  insist  that  their  client  ought  to  be  accorded 
the  same  privileges  which  are  enjoyed  by  the  proponents, 
and  they  urge  that  the  control  of  the  Surrogate  over  the 
temporary  administrator  is  broad  enough  to  justify  his 
issuance  of  the  order  prayed  for. 

I  have  been  much  impressed  with  the  urgency  of  this 
appeal,  and  have  diligently  striven  to  ascertain  what  of 
right  ought  to  be  done  in  the  premises.  It  has  been  so 
frequently  and  so  emphatically  decided  that  this  court 
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lias  no  jurisdiction  save  what  is  conferred  upon  it  by 
statute,  that  a  citation  of  the  authorities  which  maintain 
that  proposition  is  quite  unnecessary. 

Now  the  jK) wer  of  the  Surrogate  over  executors  and 
administrators  (so  far  as  concerns  the  matter  under  dis- 
cussion), is  granted  by  sections  2472  and  2481  of  the  Code. 
By  subdivision  3  of  the  former  section,  he  is  empowered 
to  direct  and  control  the  conduct  of  those  officers,  but  he 
is  cautioned  by  the  closing  words  of  the  section  that 
'*this  jurisdiction  must  be  exercised  in  the  cases,  and  in 
the  manner,  prescribed  by  statute." 

B}''  subdivision  6  of  section  2481,  the  Surrogate  is  also 
authorized  *' to  require  by  order  an  executor  or  admin- 
istrator to  perform  any  duty  imposed  upon  him  by  stat- 
ute, or  by  the  Surrogate's  court  under  authority  of  a 
statute." 

Does  either  of  these  sections  contain  any  such  grant  of 
power  as  would  justify  the  entry  of  an  order  in  conform- 
ity with  this  petition  ?  It  is  manifest  that,  in  consider- 
ing the  nature  and  extent  of  the  control  of  the  court 
over  the  temporary  administrator  of  this  estate,  it  is  an 
immaterial  circumstance  that  such  temporary  admin- 
istrator is  a  proponent  of  the  will,  and  one  of  the  next 
of  kin  and  heirs  at  law  of  the  decedent.  I  mean  by  this 
that  it  is  solely  in  his  capacity  as  temporary  administra- 
tor, and  not  at  all  in  his  capacity  as  party,  that  the 
Surrogate  can  be  deemed  to  have  any  such  authority  as 
he  is  here  asked  to  exercise.  In  other  words,  the  Sur- 
rogate has  precisely  the  same  right  of  control  over  An- 
son  P.  Stokes  that  he  would  have  had  over  any  other 
person,  not  a  party  to  this  contest,  who  might  have  been 
appointed  temporary  administrator.     Of  course,  the  cir- 
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cumstance  that  the. interests  of  the  present  administra- 
tor are  to  some  extent  adverse  to  those  of  the  petitioner, 
may  of  itself  furnish  a  reason  for  the  exercise  of  what- 
ever power  the  statute  confers,  but  that  circumstance 
does  not  enlarge  the  lawful  scope  of  such  power  in  the 
slightest  degree. 

The  claim  of  contestant's  counsel  seems  to  me  to 
ignore  the  truth  of  this  proposition.  For,  while  this  ap- 
plication is  in  form  a  prayer  that  the  court  will  control 
the  action  of  one  of  its  officers,  in  substance  it  asks  the 
aid  of  this  court,  as  against  an  adverse  party  to  the  con- 
troversy over  the  probate ;  and  this  aid,  as  it  seems  to 
me,  the  court  is  i)owerless  to  give  upon  the  present  ap- 
plication. The  petition  declares  that  "during  his  life- 
time the  decedent  kept  books  of  account  of  his  personal 
transactions  affecting  his  estate,  and  preserved  letters, 
documents  and  papers  of  interest  relating  thereto,  and 
otherwise  of  interest  to  him  and  to  his  children  ;"  and 
it  asks  that  '^an  order  be  granted  directing  that  said 
books  and  pfapers  be  deposited  in  court,  subject  to  the 
examination  of  petitioner  and  her  counsel,"  for  the 
avowed  purpose  of  discovering  "  how  far  they  may  con- 
tain evidence  material  to  this  controversy,"  and  in  order 
that  she  may  thereby  **  satisfy  herself  as  to  the  condition 
of  the  estate."  In  so  far  as  this  petition  substantially 
seeks  for  discovery  and  inspection  of  such  books  and 
papers  as  the  proponent  would  have  been  entitled  to  hold 
against  the  claim  of  any  other  person  who  might  have 
been  appointed  temporary  administrator,  if  he  himself 
had  not  been  named,  it  is  plainly  ^coram  nonjudice. 

By  section  2638  of  the  Cod6,  its  provisions  touching 
inspection  and  discovery  (§§  803  to  809,  inclusive)  are 
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made  applicable  to  this  court.  These  provisions  take 
the  place  of  section  6,  title  1,  ch.  2,  part  3,  of  the  Re- 
vised Statutes,  whereby  the  Surrogate  was  authorized 
"  to  issue  subpoenas  to  compel  the  production  of  any  pa- 
per material  to  any  inquiry  pending  in  his  court." 

By  section  803,  "  a  court  of  record  .  .  .  has  power 
to  compel  a  party  to  an  action  pending  therein  to  pro- 
duce and  discover,  or  to  give  to  the  other  party  an  in- 
8X)ection  and  copy,  or  permission  to  take  a  copy,  of  a 
book,  document,  or  other  paper  in  his  possession,  or  un- 
der his  control,  relating  to  the  merits  of  the  action  or  of 
the  defense  therein." 

Section  804  provides  that  the  general  rules  of  practice 
must  prescribe  the  cases  in  which  a  discovery  or  in- 
spection may  be  so  compelled,  and  the  proceedings  for 
that  purpose,  where  the  same  are  not  prescribed  in  this 
act.  These  sections,  in  cases  where  they  are  applicable, 
furnish  the  only  means  provided  by  existing  laws  for  ob- 
taining the  relief  to  which  they  relate.  They  are  in  sub- 
stantial accord  with  the  statutory  provisions  for  which 
they  are  a  substitute,  and  the  scope  and  effect  of  those 
statutory  provisions  have  been  repeatedly  the  subject  of 
adjudication  by  our  courts. 

It  has  been  held  that  a  petition  for  such  discovery  and 
inspection  must  state  facts  showing  the  necessity  there- 
of ;  that  such  petition  is  faulty  and  ineffectual  if  it  only 
alleges  that  the  party  "expects  "  to  prove,  or  "  thinks" 
he  can  prove,  the  facts  in  question  ;  that  the  documents 
whose  production  is  demanded  must  be  specially  set 
forth,  and  with  sufBicient  particularity  to  enable  the  op- 
posite party  to  know  with  certainty  what  is  wanted; 
and  that  it  is  not  enough  to  assert  that  they  contain 

Vol.  v.— 38 
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evidence  relative  to  the  merits  of  the  action,  but  that  it 
must  appear  wherein  such  relation  consists  (see  Mott  v. 
Consumers'  Ice  Co.,  62  Bbw.Pr.,  148;  affl'd,  Id.,  244  ; 
Davis  V.  Dunham,  13  Id.^  425  ;  Hoyt  v.  American  Ex- 
change Bank,  1  Duer,  652 ;  Jackling  v.  Edmonds,  3  E. 
D.  Smithy  539  ;  Cassard  v.  Hinman,  6  Dtier,  696 ;  Brook- 
lyn Life  Ins.  Co.  v.  Pierce,  7  Hun,  236 ;  Morrison  v. 
Sturges,  26  ffow.Pr.j  177;  Harbison  v.  Von  Volken- 
burgh,  5  Bun,  454 ;  Walker  v.  Granite  Bank,  44  Barb., 
39  ;  Gelston  v.  Marshall,  6  Hcyio.  Pr.,  398 ;  Opdyke  v. 
Marble,  44  Barb.,  64 ;  Brevoort  v.  Waraer,  8  How.  Pr., 
321  ;  Phelps  v.  Piatt,  54  Barb.,  657;  Wilkie  v.  Moore, 
17  How.  Pr.,  480  ;  Pegram  v.  Carson,  10  Abb.  Pr.,  340  ; 
Low  V.  Graydon,  14  Id.,  443;  Brownell  v.  Bank  of 
GloversviUe,  20  Hun,  517). 

In  the  last  named  case,  the  court  makes  use  of  this 
language  :  ''This  is  evidently  a  fishing  examination,  to 
enable  the  plaintiffs  to  discover  something,  if  there  be 
anything  worthy  of  discovery.  It  has  been  frequently 
held  that  such  an  examination  should  not  be  granted." 

Now,  of  just  such  a  character  as  is  here  criticised  is 
the  examination  which  is  solicited  in  the  present  case. 
This,  indeed,  was  admitted  by  counsel  for  the  petitioner, 
upon  the  argument  of  this  motion.  It  was  urged,  how- 
ever, that  she  did  not  found  her  claim  upon  the  statutory 
provisions  relating  to  discovery,  but  upon  the  broader 
ground  that  this  court,  in  the  furtherance  of  impartial 
justice,  should  see  to  it  that  proponents  and  contestants 
are  in  all  respects  put  upon  an  equal  footing. 

As  has  been  already  intimated,  however,  my  views  as 
to  what  equity  demands  can  be  made  effective  only  so 
far  as  they  accord  with  what  the  statutes  permit,  and  the 
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sections  above  quoted  from  the  Code  seem  to  forbid  my 
granting  the  present  application.  In  declaring  this 
decision,  I  do  not  mean  to  intimate  what  action  might  be 
taken  upon  a  petition  more  limited  in  its  scope  and  more 
definite  in  its  terms.  But,  as  the  denial  of  this  motion 
for  the  cause  assigned  may  be  followed  by  similar  appli- 
cations in  this  case,  or  in  other  cases,  it  seems  proper  to 
state  that,  even  if  the  power  were  unquestioned,  I  should 
not  feel  justified  in  granting  any  such  order  as  is  here 
asked,  under  the  circumstances  disclosed  by  the  motion 
papers. 

A  broad,  sweeping  direction  that  the  books,  papers, 
letters  and  documents  which  were  in  the  possession  of  a 
decedent  at  his  death,  and  are  of  interest  to  him  and  his 
children,  should  be  taken  from  the  custody  of  the  exec- 
utor or  administrator,  and  deposited  in  this  court,  is  a 
direction  which  in  my  judgment  should  not  be  made, 
even  though  the  law  wan^anted  it,  save  under  very  extra- 
ordinary circumstances. 

No  such  extraordinary  circumstances  have  been  dis- 
covered to  exist  in  the  case  at  bar.  Since  the  temporary 
administrator  entered  upon  his  duties,  it  can  scarcely  be 
said  to  appear  that  the  contestant  or  her  counsel  have  been 
refused  leave  to  examine  the  books  of  account  of  decedent, 
or  any  other  books  or  papers  relating  to  his  estate  or  its 
administration.  So  far  as  was  disclosed  upon  the  argu- 
ment of  this  motion,  the  sole  attempt  of  the  contestant 
to  obtain  an  inspection  of  any  such  documents  since  the 
administrator  was  appointed,  and  the  sole  act  on  his 
part  which  can  be  regarded  as  a  discouragement  of  that 
attempt,  are  evidenced  by  two  letters  which  have  passed 
between  himself  and  the  petitioner's  counsel. 
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The  latter  asked  to  be  informed  when  and  where  Mr. 
Stokes  would  afford  his  client  '*an  opportunity  of  ex- 
amining the  books  and  papers  of  the  late  James  Stokes, 
his  books  of  account  and  other  papers."  In  reply,  the 
administrator  stated  that  he  had  been  advised  that  his 
custody  as  administrator  was  that  of  the  court  which 
appointed  him,  and  that  the  extent  to  which  he  should 
furnish  for  examination  docnmentB  pertaining  to  the 
estate  was  within  the  discretion  of  the  Surrogate.  I  do 
not  think  that  this  letter,  in  view  of  the  broad  request 
to  which  it  is  an  answer,  can  be  fairly  construed  as  a 
refusal  of  petitioner's  application. 

Even  if  this  court,  therefore,  were  unrestrained  by 
the  statute,  it  would  not  feel  justified,  upon  the  evidence 
now  presented,  in  directing  the  production  and  deposit 
of  any  of  the  books,  papers,  letters  and  documents 
which  were  connected  with  the  business  and  private  life 
of  the  decedent. 

No  special  features  are  shown  to  exist  in  the  present 
case,  which  take  it  out  of  the  category  of  other  contested 
cases  ;  and  it  would  establish  a  troublesome,  and,  all  in 
all,  an  unjust  precedent,  to  hold  that  a  sweeping  order 
of  this  nature  coiild  be  made  at  the  instance  of  any  next 
of  kin,  heir  at  law.  or  other  person  interested,  who  might 
see  fit  to  apply  for  it  under  circumstances  like  the  pres- 

» 

ent.    Such  a  course  would  serioush'  interfere  with  the 
orderly  administration  of  estates,  and  would  foster  un- 
necessary and  profitless  litigation. 
Motion  denied. 
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New  York  County. — Hon.  D.   G.   ROLLINS,   Subbogats. — 

May,  1882. 

Martin  tj.  Duke. 
In  the  matter  of  the  estate  of  Ralph  Martin,  deceased. 

Tluift,  integrity,  good  repute,  business  capacity  and  stability  of  character 
are  **  circumstances,"  wliicb  may  be  very  properly  considered  in  deter- 
mining the  question  of  "  adequate  security,'*  upon  an  objection,  under 
Code  Civ.  Pro.,  §  2638,  to  the  issue  of  letters  to  one  named  as  execu- 
tor in  a  will,  on  the  ground  "that  his  circumstances  are  such  that 
they  do  not  afford  adequate  security  to  the  creditors,  or  persons  int«r. 
estcd  in  the  estate,  for  the  due  administration  of  the  estit<'."  The 
word  "circumstances"  does  not  refer  exclusively  to  pecuniary  respon- 
sibility. 

The  statute  was  by  no  means  intended  to  restrict  a  person  named  as  execu- 
tor from  acting  as  such,  without  a  bond,  simply  because  the  testator 
was  richer  than  himself. 

In  such  case  the  question  for  the  court  is, — is  it  safe  to  put  this  estate  in  the 
bands  of  the  person  named  as  executor;  can  he  be  trusted  to  administer 
it  faithfully  and  honestly,  as  directed  by  the  will? 

The  testator,  by  his  will,  nominated  his  wife,  M.,  and  his  sister,  D.,  as  ex- 
ecutrices.  Objections  to  granting  letters  testamentary  to  them,  wei-e 
interposed,  on  the  grounds  that  they  were  unacquainted  with  and  in- 
competent to  discharge  ttie  duties;  that  M.  was  about  to  absent  herself 
from  the  State  "  for  an  uncertain  period  of  time;"  and  that  neither  *'  the 
condition  and  circumstances"  of  M.,  nor  those  of  D.,  afforded  "  ade- 
quate security  to  the  persons  interested,"  etc. ;  and  objector  asked  that 
letters  be  refused,  unless  they  first  gave  adequate  security  for  the  ad- 
ministration of  their  tiiist.  M.  answered  that  she  intended  to  continue 
her  residence  in  the  State,  though  she  designed  to  make  a  summer 
visit  in  Europe,  and  that  she  had  acquired  a  thorough  knowledge  of 
his  property  and  its  management  from  the  testator.  D.  aAswered  that 
she  had  had  some  experience  in  administering  an  estate,  and  owned 
real  property  worth  $200,000  in  Brooklyn. 

EM,  that,  as  D.,  at  least,  was  pecuniarily  responsible,  and  both  she  and 
>[.  had  sufficient  capacity  and  integrity  to  make  their  appointment 
prudent  and  proper,  aside  from  property  considerations,  the  objections 
should  be  overruled  and  letters  granted. 

Freeman  v,  ^ellogg,  4  Bec^,,  225,— criticised. 

This  was  a  hearing  of  objections  to  the  issue  of  let- 
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ters  testamentary,  made  by  Henrietta  Martin,  a  daughter 
of  testator.    The  facts  appear  sufficiently  in  the  .opinion. 

John  M.  Martin,  for  olQedo^r. 
Andbrson  &  HowLAND,  foT  exeeutnee$. 

The  Subrogate. — By  the  will  of  the  testator,  his  wife 
and  sister  were  nominated  as  executrices.  Objections 
have  been  interposed  to  granting  to  these  ladies  letters  tes- 
tamentary, upon  the  ground  that  they  are  unacquainted 
with  the  duties  which  they  seek  to  assume  and  incom- 
petent to  discharge  them  ;  that  Mrs.  Martin,  the  testa- 
tor's widow,  is  about  to  absent  herself  from  the  State  of 
New  York  "for an  uncertain  period  of  time,"  and  that 
neither  ''the  condition  and  circumstances"  of  herself  nor 
those  of  Mrs.  Duke,  her  sister-in-law,  "afford  adequate 
security  to  the  persons  interested  in  the  due  and  proper 
administration  of  the  said  estate  and  the  affairs  thereof." 
The  objector  accordingly  asks  that  letters  testamentary 
be  refused  to  Mrs.  Martin  and  Mrs.  Duke,  unless  they 
"first  give  adequate  security"  for  the  administration  of 
their  trust. 

In  answer  to  these  allegations,  Mrs.  Martin  declares, 
upon  oath,  that  it  is  her  purpose  to  continue  her  resi- 
dence in  New  York,  although  she  means  to  make  a  sum- 
mer visit  in  Europe ;  that  during  her  husband's  life-time 
she  acquired  a  thorough  knowledge  of  the  nature  of  his 
property,  receiving  from  him  explicit  information  in  re- 
spect thereto,  and  explicit  directions  as  to  its  manage- 
ment. Mrs.  Duke  swears  that  she  herself  has  already 
had  some  experience  in  administering  an  estate,  and  that 
she  is  the  absolute  owner  of  real  property,  in  this  city 
and  Brooklyn,  worth  $200,000. 


J 
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The  foregoing  objections  to  the  granting  of  letters 
testamentary  are  claimed  to  be  safficient,  within  the 
provisions  of  section  2637  of  the  Code.  By  this  section 
and  the  one  next  succeeding,  it  is  substantially  provided 
that)  if  legal  objection  is  seasonably  made  to  the  issue  of 
letters  testamentary,  the  same  shall  not  be  granted,  un- 
less upon  the  filing  of  a  sufficient  bond,  to  any  person 
named  as  executor,  whose  '^  circumstances  are  such  that 
they  do  not  afford  adequate  security  for  the  due  admin- 
istration of  the  estate."  The  allegations  made  by  the 
objector  herein  are  inadequate  to  justify  my  refusal  of 
letters. 

Even  if  it  appeared,  as  it  does  not,  that  the  value  of 
the  property  owned  by  these  applicants  for  letters  was 
very  much  less  than  the  value  of  the  testator's  estate,  I 
should  not,  for  that  reason,  feel  bound  to  make  the  con- 
firmation of  their  appointment  conditioned  upon  their 
filing  bonds  as  security  for  the  faithful  discharge  of  their 
duties. 

In  Freeman  v.  Kellogg  (A  Hed/.,  225),  a  construction 
was  put  upon  certain  language  in  the  Revised  Statutes, 
which  is  substantially  equivalent  to  the  phrase  now  un- 
der review.  The  word  "circumstances,"  in  the  phrase 
"or  that  his  circumstances  are  so  precarious  as  not  to 
afford  adequate  security,"  was  construed  as  referring 
solely  to  pecuniary  responsibility,  and  not  at  all  to  per- 
sonal character  or  conduct.  The  decision  of  the  supreme 
court,  in  Shields  v.  Shields  (60  Barb.^  56),  was  criticised 
as  an  obvious  misinterpretation  of  the  statutory  provision, 
and  9)9  a  departure  from  the  doctrine  laid  down  by 
Chancellor  Walworth,  in  Wood  v.  Wood  (4  Paige^ 
299). 
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I  do  not  pat  the  limited  construction  upon  the  word 
*'  circumstances"  which  is  suggested  in  Freeman  v.  Kel- 
logg, nor  do  I  think  that  any  such  construction  is  in- 
volved in  the  decision  of  Wood  v.  Wood  {supra).  If  the 
legislature  had  designed  to  establish  the  test  of  personal 
pecuniary  responsibility  as  an  essential  qualification  of 
any  peison  claiming  testamentary  letters  w^ithout  giving 
a  bond,  it  would  have  expressed  its  intention  in  much 
plainer  terms.  It  has  never  found  any  difficulty  in  de- 
claring the  precise  sort  of  security  to  be  exacted  from  an 
administrator,  and  the  difference  in  the  phraseology  of 
the  respective  statutes  which  affect  executors  and  admin- 
istmtors  is,  in  this  regard,  very  significant.  At  common 
law,  the  person  named  as  executor  was  entitled  to  letters, 
even  though  he  might  be  notoriously  insolvent. 

The  statute,  for  which  the  present  provision  of  the 
Code  has  been  substituted,  was  manifestly  designed  to 
give  the  Surrogate  power  to  refuse  letters  or  to  retract, 
them  whenever,  under  all  the  circumstances  of  the  case, 
he  should  be  of  the  opinion  that  such  a  course  was 
proper  for  the  protection  of  the  rights  and  interests  of 
the  beneficiaries  under  the  will.  But  that  statute  was  by 
no  means  designed  to  restrict  a  person  named  as  exec- 
utor from  acting  as  such,  even  without  a  bond,  simply 
because  the  testator  was  a  richer  man  than  himself. 
Thrift,  integrity,  good  repute,  business  capacity  and 
stability  of  character,  for  example,  are  ''circumstances" 
which  may  be  very  properly  considered  in  determining 
the  question  of  "adequate  security." 

The  only  New  York  case  not  yet  mentioned,  which 
bears  directly  on  this  subject,  is  Mandeville  v,  Mande- 
ville  (8  Paige^  475).     In  that  case,  the  opinion  of  Chancel- 
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lor  Walworth  plainly  discloses  that,  by  his  decision  in 
Wood  V.  Wood,  he  by  no  means  intended  to  intimate 
that  such  considerations  as  have  been  above  suggested 
might  not  have  weight,  upon  the  question  as  to  what 

constituted  ''adequate  security."     Every  case  must  be 

• 

considered  by  itself.  In  each,  the  question  for  the  Sur- 
logate  is :  Is  it  safe  to  put  this  estate  in  the  hands  of  the 
person  named  as  executor ;  can  he  be  trusted  to  adminis- 
ter it  faithfully  and  honestly,  as  directed  by  the  will  ? 

Now,  for  aught  that  appears  in  the  present  case,  one 
at  least  of  the  ladies  named  as  execu trices  is  pecuniarily 
responsible,  and  both  of  them  have  sufficient  capacity  and 
integrity  to  make  their  appointment  prudent  and  proper, 
aside  from  property  considerations.    Letters  may  issue. 


New  Yoek  County. — Hon.  D.   G.   ROLLINS,  Subbogatb. — 

June,  1882. 

MA.TTER  OF  Roosevelt.* 

In  the  matter  of  the  judiciaZ  settlement  of  the  third  an- 
nual account  qf  James  A.  Roosevelt,  surviving  trus- 
tee^ etc.yOfjAMi^s  I.  Roosevelt,  deceased. 

Tbe  act  of  1866  (ch.  115),  amendatory  of  2  R.  S.,  H  §  66,  and  which  ex- 
pressly authorized  the  Surrogate's  court  to  grant  commissions  to  testa- 
mentary trustees,  was  extinguished  by  L.  1880,  ch.  245;  but  this  ex- 
tinguishment did  not  deprive  the  Surrogate's  court  of  power  to  allow 
such  commissions, — testamentary  trustees  being  within  the  equity  of 

*  Sefe  Meeker  d,  Crawford,  ante,  p.  450;  Scovel  f.  Roosevelt,  ante,  p.  121; 
Roosevelt  v.  Roosevelt,  aate,  p.  264. 
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the  Statute,  2  R.  8.»  93,  g  58,  relnting  to  the  compeusation  of  executors 
and  administrators,  and  the  right  to  grant  commissions  being  an  inci- 
dent to  the  jurisdiction  over  the  accouuting. 

It  was  the  evident  purpose  of  chapter  18  of  the  Code  of  Civil  Procedure  to 
give  to  the  Surrogate  precisely  the  siimc  authority  in  reference  to  testa- 
mentary trustees,  as  that  with  which  he  is  invested  as  regards  executors 
and  administrators.  Authority  to  allow  commissions  to  such  trustees  is 
*  implied  in  title  6  of  tliat  chapter. 

The  fact  of  one's  reception  of  commissions  as  executor  is  not,  ipw  facto,  a 
bar  to  his  claim  for  commissions,  as  trustee,  upon  the  same  fund. 

Where  a  separation  of  the  two  functions  of  executor  and  trustee  is  clearly 
intended  by  a  testator,  and  has  been  actually  effected,  double  commis- 
sions may  be  allowed  to  one  person  acting  in  both  capacities. 

The  question  whether  trust  duties  enjoined  by  a  will  are  a  mere  enlargement 
of  executorial  functions,  or  involve  the  existence  of  a  trustee  as  such, 
may  be  tested  by  a  consideration  of  the  effect  of  the  resignation  or  re- 
moval of  the  executor. 

The  uniform  construction  of  statutes  of  this  state,  awarding  commissions 
for  ''  receiving  and  paying  out "  moneys,  is  that  one-half  is  deemed  to 
be  given  for  the  reception,  and  one-half  for  the  disbursement  thereof. 

The  testator,  who  died  in  April,  1875,  by  his  will  nominated  A.,  B.  and  C, 
as  **  executors  thereof  and  trustees  under  the  same;"  of  whom  A.  and 
B.  qualified,  C.  omitted  to  qualify,  and  B.  died  in  February,  1878.  By 
the  fifth  clause,  testator  gave  to  his  executors  the  residue  of  his  person- 
alty, in  trust  to  divide  equally,  and  set  apart  for  investment,  in  the 
names  of  the  executors  and  trustees,  shares  for  his  surviving  children, 
respectively;  to  receive  the  income  of  each  share,  oQd  apply  the  same 
to  the  use  of  the  several  children,  for  life,  and,  upon  the  death  of  each, 
to  transfer  the  share  to  his  or  her  issue;  and,  in  case  any  child  should 
die  before  testator,  leaving  issue,  to  hold  such  child's  share,  as  trustees, 
in  trust  to  receive  the  income,  and  apply  it  to  the  use  of  such  issue  dur- 
ing minority.  By  the  sixth  clause,  testator  gave  the  residue  of  his 
realty  to  his  executors,  *'  as  trustees  in  trust,"  to  receive  the  rents,  etc, 
and  apply  them  substantially  in  the  same  manner  as  before  provided 
concerning  the  income  of  the  personalty.  Three  adult  children  sur- 
vived testator.  In  December,  1876,  the  executors  accounted,  a$  $uch, 
ioT  the  personalty  which  had  come  into  their  hands,  ami  also  as  tru9te€9 
for  the  rents  of  the  realty.  Upon  the  settlement  of  that  account,  they 
were  awarded  full  commissions,  both  upon  the  capital  of  the  personalty 
then  ready  to  be  set  apart  for  the  three  trusts,  and  upon  the  entire  in- 
come of  the  personalty.  As  trustees,  they  were  allowed,  also,  commis- 
sions upon  the  income  of  the  trusts  of  realty.  The  decree,  directed  the 
accounting  parties  to  divide  the  estate  in  their  hands,  amounting  to 
over  $1,200,000,  with  the  exception  of  one  item,  into  three  parts,  and 
invest  the  same  "  in  the  names  of  the  said  e.xecutors  as  trustees."  for 
the  children,  respectively.    The  executors  divested  themselves,  as  such. 
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of  the  flecuiitiee,  making  formal  asaisnimeats  thereof  to  theroselyee*  as 
trustees,  for  the  three  trusts,  and  kept  the  accounts  relating  to  the 
same  separate  from  each  other,  and  from  those  relating  to  the  balance 
of  the  estate.  After  B/s  death,  A.  accnmnted  in  Maix;h.  1878,  and  in 
March,  1881,  as'truslee;  and  in  November,  1881,  he  accounted  ti»e.v- 
ecutor,  for  assets  retained  in  tbat  capacity.  Upon  the  settlement  of  tlu; 
third  annual  account,  application  was  made  for  an  allowauce  to  A., 
and  to  the  representatives  of  B. ,  of  commissions  upim  tlie  eorpus  of  the 
real  estate,  and,  as  trustees,  upon  the  capital  of  the  personal  trusts. 
Beld, 

1.  That  the  court  had  jurisdiction  to  allow  the  commissions  of  tbe  testa- 
mentary trustees,  notwithstanding  the  repeal,  in  1880,  of  Laws  1866, 
ch.  115. 

8.  That  A.  and  B.  were  **  testamentary  trustees,"  within  the  definition  of 
Code  Civ.  Pro.,  %  2514,  the  trusts  executed  by  them  being  separable 
from  their  functions  as  executors. 

8.  That  a  proper  case  was  presented  for  an  allowance  of  trustees'  commis- 
sions, a  separation  of  the  functions  of  executor  and  trustee  having 
manifestly  been  intended  by  the  testator,  as  well  as  effected  pursuant 
to  a  decree  of  the  court. 

4  That  eacn  of  tne  trustees  was  entitled,  as  such,  to  one-half  commissions 
(viz. :  for  i*eceiving),  upon  the  entire  capital  of  the  personal,  and  also  of 
the  real  trusts. 

Application  for  allowance  of  commissioas  to  testa- 
mentary trustees,  npon  a  jadicial  settlement  of  their 
account.    The  facts  appear  suflElciently  in  the  opinion. 

Db  Witt,  Lockman  A  Kif,  far  tntstee 

Babtlbtt,  Wilson  &  Hatdbn,  for  Frederick  BooaeoeU. 

KiTBZMAN  &  Ybakak,  foT  CharUs  F.  RoaseneU. 

Fbabodt,  Bakbr  &  Pbabodt,  for  Mareia  0,  B,  8ooi9d, 

ChablbsF.  Connob,  speckU  gv4»rdiaM, 

Thb  Subbogatk.— This  is  an  application  for  the 
allowance  of  commissions  to  James  A.  Roosevelt  (whose 
account  as  surviving  trustee  of  decedent's  estate  has 
recently  been  filed  in  this  court),  and  also  to  the  repre-  J 
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sentatives  of  his  deceased  co- trustee,  Theodore  Roose- 
velt. 

By  the  will  of  the  testator,  these  two  gentlemen  and 
John  Q.  Jones,  or  such  of  the  three  as  might  qualify, 
were  named  as  "executors  thereof  and  trustees  under 
the  same."     The  fifth  clause  of  the  instrument  gives  to 
his  executors  all  the  testator's  personal  estate  not  other- 
wise effectually  disposed  of,  in  trust,  to  divide  the  same 
into  as  many  equal  shares  as  he  may  have  children  living 
at  his  decease,  to  set  apart  such  shares  for  investment  in 
the  names  of  his  executors  and  trustees,  for  each  of  such 
children  respectively,  to  receive  the  interest  and  income 
of  such  shares,  and  to  apply  the  same  to  the  use  of  such 
children  respectively,   during  their  natural    life,   and, 
upon  the  death  of  each  of  them,  to  assign  and  transfer 
his  or  her  share  to  his  or  her  issue  then  living,  according 
to  their  stocks.     The  fifth  clause  of  the  testator's  will 
further  provides  that  if,  during  his  own  life-time,  any 
child  shall  die  leaving  issue,  such  issue  shall  take  the 
share  of  their  parent,  but  that,  during  their  respective 
minorities,  the  same  shall  be  held  for  their  benefit  by 
the  executors,  as  trustees,  in  trust  to  receive  the  income 
thereof,  and  apply  the  same  to  the  use  of  such  issue,  re- 
spectively, during  their  respective  minorities.     By  the 
sixth  clause  of  the  will,  all  the  real  estate  of  the  testator, 
not  otherwise  effectually  disposed  of,   is  given  to  his 
executors,   "as  trustees,  in  trust"  to  receive  the  rents, 
issues,   and  profits   thereof,  and  apply  the  same  as  is 
therein  specifically  directed.     These  directions  are  sub- 
stantially the  same  as  are  provided  in  the   previous 
clause,  for  the  disposition  of  the  personalty. 

The  testator  died  in  April,  1875.    Three  children  snr- 
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vived  him,  all  of  whom  had  attained  their  majority  at 
his  death.  Soon  after  the  probate  of  his  will,  James  A. 
Roosevelt  and  Theodore  Roosevelt  qaalified  as  executors 
and  trustees.     Mr.  Jones  never  qualified. 

In  December,  1876,  the  executors  accounted  as  such, 
for  the  personal  estate  which  had  come  into  their  hands, 
and  also  as  trustees  for  the  rents,  issues  and  profits  of  the 
realty.  Upon  the  settlement  of  that  account,  they  were 
awarded,  as  executors,  full  commissions,  both  upon  the 
capital  of  the  personalty,  which  was  then  ready  to  be  set 
apart  to  the  trusts  for  the  three  children,  and  upon  the 
entire  income  of  the  personal  estate.  As  trustees,  they 
were  also  allowed  commissions  upon  the  income  of  the 
trusts  of  realty.  They  have  as  yet  received  no  commis- 
sions whatever  upon  the  corpus  of  the  real  estate,  and 
none,  in  their  capacity  as  trustees,  upon  the  capital  of 
the  personal  trusts.  To  these  commissions  they  now 
assert  the  claim  which  is  the  subject  of  the  present  con- 
tention. 

The  three  trusts  in  question  were  duly  set  up  as 
directed  by  the  decree,  except  that  certain  assets  valued 
at  about  $100,000  could  not  be  immediately  assigned,  and 
the  executors,  as  they  were  directed  to  do,  retained  the 
same  for  future  disposition. 

The  decree  provided  that,  with  this  exception,  the  es- 
tate then  in  the  hands  of  the  executors,  valued  at  about 
$1,200,000,  should  be  divided  into  three  parts  for  the 
three  children  of  the  testator,  and  should  be  invested 
"  in  the  names  of  the  said  executors  as  trustees,"  for  each 
of  such  children  respectively.  The  executors  thereupon 
proceeded  to  divest  themselves  as  executors  of  all  the 
securities,  apportioning  the  same  to  the  respective  trusts 
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equally,  and  making  separate  formal  assignments  thereof 
to  themselves,  in  their  capacity  as  trnstees  of  each  of 
the  three  trnsts. 

Since  the  entry  of  that  decree,  the  investments  of 
each  of  snch  trnst  funds  have  been  made  in  the  name  of 
the  trustees  thereof,  as  such  trustees,  and  all  the  ac- 
counts relating  to  those  trusts,  respectively,  have  been 
kept  separate  and  distinct  from  each  other,  and  from  the 
accounts  relating  to  the  rest  of  the  testator's  estate.  One 
of  the  executors  and  trustees,  Mr.  Theodore  Roosevelt, 
died  in  February,  1878.  Since  that  date,  there  have  been 
two  annual  accountings  by  his  survivor.  One  of  these 
was  made  in  March,  1878,  and  the  other  in  March,  1881. 
In  November,  1881,  James  A.  Roosevelt  made  a  second 
accounting,  as  surviving  executor,  for  such  portion  of 
the  estate,  and  for  such  portion  only,  as  he  had  continued 
to  hold  in  that  capacity. 

It  has  been  strenuously  insisted,  by  the  counsel  for  the 
cestui s  que  trusty  that  the  trustees  have  already  received 
compensation  fully  commensurate  with  their  labor  and  re- 
sponsibility. It  has,  on  the  other  hand,  been  as  earn- 
estly contended  by  opposing  counsel,  that  the  amount 
hitherto  allowed  these  gentlemto  has  been  but  a  meagre 
reward  for  the  performance  of  duties  at  once  delicat-eand 
onerous. 

Which  of  these  conflicting  views  is  the  more  reasona- 
ble and  just  is  foreign,  however,  to  this  discussion,  for 
reasons  which  will  presently  be  made  apparent. 

There  are  several  questions  at  issue  in  this  proceeding : 
1st.  Has  this  court  jurisdiction  under  the  existing  law 
to  allow  commissions,  at  all,  to  testamentary  tinistees ! 
2d.  If  it  has  such  jurisdiction,  should  it  ever  allow  to 
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persons  who  have  received  commissions  as  execntors,  ad- 
ditional compensation  as  trustees  under  the  same  will  t 
3d.  If  such  allowance  is  found  to  be  under  any  circum- 
stances legal  and  proper,  is  it  demanded  by  the  particu- 
lar circumstances  of  the  case  at  bar?  4th.  If  commis- 
sions are  to  be  here  awarded,  what  should  be  the  basis 
of  computation  1  These  questions  will  be  considered  in 
their  order. 

First.  Is  the  Surrogate  now  authorized  to  direct  the 
payment  of  commissions  to  testamentary  trustees,  at  the 
time  of  their  accounting  as  such  t 

Prior  to  the  year  1850,  it  is  indisputable  that  tliis 
court  had  nothing  whatever  to  do  in  respect  to  any  of 
the  incidents  of  a  trustee's  accounting.  It  was  by  chap- 
ter 272  of  the  laws  of  that  year — entitled  "  An  act  to  pro- 
vide for  the  settlement  of  the  accounts  of  testamentary 
trustees" — that  these  matters  were  first  brought  within 
the  jurisdiction  of  the  Surrogate. 

The  statute  just  referred  to  was  in  form  an  amend- 
ment of  section  66,  title  3,  chapter  6,  part  2,  of  the  Re- 
vised Statutes.  That  section  declared  that  "the  last 
preceding  section"  (which  related  to  the  accountings  of 
executors)  "  should  not  extend  to  any  case  where  an 
executor  was  liable  to  account  to  a  court  of  equity,  by 
reason  of  any  trust  expressly  created  by  any  last  will  or 
testament." 

The  amendatory  act  of  1860,  supra^  provided  that  any 
testamentary  trustee,  or  executor,  or  administrator  with 
the  will  annexed,  might  *'from  time  to  time  render  and 
finally  settle  his  accounts  before  the  Surrogate,  in  the 
manner  provided  by  law  for  the  final  settlement  of  the 
accounts  of  executors  and  administrators."    It  further 
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declared*  that  a  final  decree  upon  such  accounting  should 
have  "  the  same  force  and  effect  as  the  decree  or  judg- 
ment of  any  other  court  of  competent  jurisdiction  on  the 
final  settlement  of  sujch  accounts,  and  of  the  matters  re- 
lating to  such  trust,  which  were  embraced  in  such  ac- 
counts, or  litigated  or  determined  on  such  settlement 
thereof." 

This  statute  of  1850  did  not  specify  the  amount  of 
commissions  grantable  to  testamentary  trustees,  nor 
make  any  express  provision  for  the  allowance  by  the  Sur- 
rogate of  any  commissions  whatever.  Whether  a  grant 
of  power  to  award  such  commissions  was  a  necessary  in- 
cident of  the  authority  accorded  by  that  statute  is  a  mat- 
ter which  will  be  hereafter  considered. 

There  was  no  further  legislation  upon  this  subject  un- 
til 1866,  when  an  additional  amendment  wa^  made  to  sec- 
tion 66  of  the  Revised  Statutes,  supra  (see  ch.  116,  Laws 
1866).  This  amendment  expressly  provided  that,  upon 
the  accounting  of  testamentary  trustees,  the  Surrogate 
should  *' allow  .  .  .  the  same  compensation  .  .  . 
by  way  of  commissions,  as  was  allowed  by  law  to  executors 
and  administrators."  That  allowance  had,  long  before, 
been  fixed  by  section  58,  title  3,  chapter  6,  part  2  oif  the 
Revised  Statutes,  and,  save  in  particulars  not  necessary 
to  be  here  considered,  has  remained  unchanged  to  this 
day. 

Now  it  is  claimed  that  each  and  all  of  the  foregoing 
provisions,  for  the  accounting  and  compensation  of  tes- 
tamentary trustees,  have  been  absolutely  blotted  out  of 
existence  by  the  general  repealing  act  of  May  10, 1880, 
and  that,  although  the  present  Code  of  Civil  Procedure 
has  in  the  main  rebuilt  the  structure  thus  destroyed,  it 
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has  failed  to  re-establish  theauthority  of  the  Surrogate  to 
award  to  such  trustees  any  compensation  whatever.  The 
statute  of  1866  (ch.  115)  was  not  in  terms  repealed  by 
that  of  May  10,  1880,  nor  was  the  act  of  1860  (ch.  272). 
But  section  66  of  the  Revised  Statutes,  to  which  they 
both  attach  as  amendments,  was  itself  absolutely  extin- 
guished. 

This  naturally  suggests  the  inquiry  whether  the  repeal 
of  an  act,  by  reference  to  its  original  title  or  description, 
operates  also  as  a  repeal  of  other  acts  by  which  it  has  been 
amended.  The  general  doctrine  of  statutory  construction 
applicable  to  this  subject  need  not,  however,  be  consid- 
ered in  the  present  case,  as  the  repealing  act  in  question 
establishes  its  own  standard  of  interpretation.  Section  2 
of  that  act  (ch.  246,  Laws  1880)  declares  that  the  repeal  of 
the  portions  of  the  Revised  Statutes  specified  in  the  next 
preceding  section  (and  in  that  section  there  is  a  distinct 
specification  of  section  66)  effects  also  the  repeal  "  of  all  of 
the  existing  laws  which  expressly  amend  the  portions  of 
the  Revised  Statutes  so  repealed,  by  adding  to  or  other- 
wise altering  the  text  thereof." 

It  is  provided  also  by  section  3  of  the  repealing  act  in 
question,  that,  except  as  otherwise  provided  in  section  2 
just  quoted,  *'the  repeal  of  any  provisions  of  the  exist- 
ing laws  which  have  been  amended  by  a  subsequent  pro- 
vision of  those  laws  not  expressly  repealed  by  this  act, 
does  not  affect  the  subsequent  provision."  Now,  both 
the  act  of  1860  and  that  of  1866  are  "  subsequent  provis- 
ions" amending  a  law  which  is  abrogated  by  the  general 
repealing  statute.  Are  those  two  amendatory  acts  with- 
in the  protection  of  section  3,  or  are  they,  on  the  other 
hand,  under  the  ban  of  section  3  ?    Very  manifestly,  the 
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latter  is  the  case,  unless  they  are  saved  by  force  of  the 
phrase,  '*by  adding  to  or  otherwise  altering  the  text 
thereof." 

Either  those  words  are  idle,  meaningless  and  worse 
than  unnecessary,  or  else  they  contain  a  plain  implica- 
tion that  certain  provisions  of  the  Revised  Statutes  have 
been  amended  in  some  other  fashion  than  '^by  adding  to 
or  otherwise  altering  the  text  thereof."  And  such  pro- 
visions, if  any  there  be,  are  kept  alive  by  section  3. 

Now,  in  a  broad  and  general  sense,  whenever  a  stat- 
ute has  been  so  dealt  with  that  it  has  ceased  to  be  pre- 
cisely the  same  as  it  was  originally,  snch  statute  may 
fairly  be  said  to  have  been  altered.  But,  in  a  more  re- 
stricted and  exact  sense,  it  may,  perhaps,  be  true  that 
tlie  utter  extinguishment  of  all  its  original  words  by  the 
substitution  of  others  not  simply  modifying  its  meaning, 
but  utterly  reversing  it,  is  somewhat  infelicitonsly  and 
even  inaccurately  described  by  styling  it  an  "alteration." 
In  technical  language  it  is  of  course  an  "  amendment,^' 
but  it  mav  be  doubted  whether  it  is  such  an  amendment 
as  is  made  "by  adding  to  or  otherwise  altering  the 
text." 

If  these  words  restrict  the  scope  of  the  general  repeal- 
ing statute  in  the  way  that  has  been  suggested,  the  acts 
of  1850  and  1866  are  of  course  unaffected  by  the  de- 
struction of  section  66 ;  for  the  slightest  reflection  will 
make  it  apparent  that,  only  in  the  roost  general  and 
comprehensive  sense,  can  the  two  amendatory  statutes 
be  said  to  add  to  or  otherwise  alter  the  original  text. 

While  this  suggestion  seems  to  me  well  entitled  to 
consideration,  in  view  of  that  rule  of  construction  which 
requires  that,  if  possible,  some  effect  must  be  given  to 
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every  word  in  a  statute,  I  am  inclined  to  think  that  this 
oft-quoted  phrase,  "by  adding  to  or  otherwise  altering 
the  text  thereof,"  must  be  treated  as  surplusage,  and 
that,  accordingly,  both  the  act  of  1850  and  that  of  1866 
have  ceased  to  exist.  This  view  rests  upon  the  theory 
that  the  words  in  question  were  inserted  by  the  drafts- 
man out  of  abundant  caution,  though  precisely  what  he 
was  abundantly  cautious  about  is  not  apparent.  If  these 
acts  amendatory  of  the  Revised  Statutes  are  no  longer  in 
force,  it  is  by  the  provisions  of  the  Code  of  Civil 
Procedure  that  the  Surrogate's  authority  must  now  be 
tested. 

Chapter  18  of  that  Code  is  devoted  exclusively  to  the 
subject  of  "  Surrogates'  courts  and  proceedings  therein.'' 
It  consists  of  seven  titles,  one  of  which  (title  6)  concerns 
nothing  except  the  **  provisions  relating  to  a  testament- 
ary trustee."  These  provisions  are  very  broad  and 
sweeping  in  their  character.  They  disclose  an  evident 
purpose  on  the  part  of  the  legislature  to  give  to  the  Sur- 
rogate precisely  the  same  authority  in  reference  to  tes- 
tamentary trustees,  with  which  he  is  invested  as  regards 
executors. 

It  will,  indeed,  be  found,  upon  critical  examination, 
that,  with  scarcely  an  exception,  every  section  which 
relates  to  the  accounting  of  an  executor,  and  the  settle- 
ment of  a  decedent's  estate,  is  elsewhere  repeated, 
mutatis  mutandis^  in  reference  to  testamentary  trustees. 

The  sections  relating  to  executors  are  included  be- 
tween section  2722  and  section  2748.  Those  relating  to 
trustees  begin  at  section  2802  and  end  at  section  2820. 
Among  those  provisions  touching  executors  which  are  in 
terms  made  applicable  to  the  case  of  trustees  are  two, 
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which,  for  the  purposes  of  this  discussion,  are  deserving 
of  special  consideration.  Section  2811  provides  thnt 
section  2736  ^'applies  to  and  regulates  the  like  matters 
where  a  testamentary  trustee  accounts."  The  section, 
thus  made  a  part  of  the  procedure  of  a  trustee's  account- 
ing, declares  that,  where  the  value  of  an  estate  is  as 
much  as  $100,000,  '^  each  executor  is  entitled  to  the  full 
compensation  allowed  by  law  to  a  sole  executor  or  admin- 
istrator," unless  there  are  more  than  three  executors,  in 
which  event  the  commissions  of  three  must  be  divided. 

If  the  position  of  the  objectors  herein  is  correct,  the 
application  of  this  section  to  testamentary  trustees  is 
discovered  to  be  idle  and  absurd.  The  following  would 
be  the  interpretation  of  the  statute:  "If  there  be  two 
trustees,  they  shall  be  paid  double  the  nothing  which 
could  be  claimed  by  one  trustee,  and  three  trustees  shall 
receive  three  times  as  much  nothing  as  one  trustee,  but 
three  times  nothing  is  the  maximum  sum  which  can  be 
allowed,  whatever  the  number  of  the  trustees  who  are 
entitled  to  claim  commissions."  Surely  this  section 
should  not  receive  a  construction  so  ridiculous,  unless  it 
is  manifest  that  it  can  bear  no  other. 

So,  too,  section  2811  makes  applicable  to  testa- 
mentary trustees  the  provisions  of  section  2737,  to  the 
effect  that,  where  a  will  gives  specific  compensation  to  an 
executor,  he  must  formally  renounce  his  claim  to  that 
compensation,  to  entitle  himself  to  the  statutory  allow- 
ance. Now,  if  the  claim  of  these  objectors  is  well  founded, 
this  section,  so  far  as  it  relates  to  testamentary  trustees, 
would  read  as  follows :  ''  Where  the  will  provides  some- 
thing as  specific  compensation  to  a  trustee,  he  must 
formally  renounce  that  something,  in  order  to  entitle 
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himself  to  an  allowance  of  nothing,  in  its  place  and 
stead." 

It  is  scarcely  conceivable  that  the  legislature  has 
deemed  it  advisable  to  impose  such  stringent  conditions 
upon  the  allowance  of  nothing  as  a  reward  for  fiduciary 
service.  If,  upon  a  study  of  the  whole  plan  ar.i  purpose 
of  the  Code,  there  can  fairly  be  given  to  these  sections  an 
interpretation  which  does  not  involve  such  absurdities, 
that  interpretation  ought  surely  to  be  accepted. 

After  careful  consideration,  I  am  fully  persuaded  that 
the  Surrogate's  power  to  allow  commissions  to  testa- 
mentary trustees  is  implied  in  the  provisions  of  title  six 
already  referred  to.  I  think,  indeed,  that,  ever  since  the 
act  of  1860  went  into  effect,  the  Surrogate  has  had  such 
power,  and  that  it'was  not,  as  these  objectors  claim,  first 
accorded  to  him  in  1866.  The  act  which,  in  that  year, 
came  upon  the  statute  book,  cannot  be  justly  regained 
ns  any  legislative  intimation  that,  but  for  its  enactment, 
the  Surrogate  would  lack  jurisdiction  in  the  premises. 
Whether  its  object  was  to  set  up  a  barrier  against  possi- 
ble grants  of  allowances  in  excess  of  the  amount  thereto- 
fore sanctioned  by  the  supreme  court,  or  whether  its 
main  excuse  for  being  was  its  sensible  provision  for  the 
apportionment  of  commissions  upon  small  estates,  and 
its  reference  to  the  subject  of  commissions  in  general 
was  simply  incidental,  and  for  quieting  all  doubts, 
reasonable  and  unreasonable,  as  to  the  Surrogate's 
authority,  need  not  be  here  discussed. 

I  have  made  a  fruitless  search  through  the  reports,  to 
find  any  determination  or  even  any  intimation  of  opinion 
as  to  the  power  of  Surrogates,  between  the  years  1860  and 
1866,   to  award  commissions  to  testamentary  trustees. 
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The  absence  of  such  decisions  is  not  singular,  when  it  is 
considered  tliat,  not  until  1867,  were  comimlsory  ac- 
countings of  such  trustees  brought  within  the  jurisdiction 
of  the  Surrogate  (ch.  782,  Laws  1867). 

During  the  interval  from  1850  till  1866,  that  officer 
could  deal  with  voluntary  proceedings  only;  and  even  as 
to  these  the  trustee  might,  at  his  own  option,  give  ac- 
count of  his  stewardship  either  to  the  supreme  court  or 
to  the  Surrogate.  So  far  as  this  county  is  concerned, 
our  records  show  that  tlie  latter  tribunal  has  seldom 
selected,  and  that  many  years  elapsed  after  it  had 
acquired  jurisdiction,  before  it  was  caUed  upon  to  exer- 
cise it. 

The  objectors  in  this  proceeding  are  not  correct,  how- 
everj  in  saying  that  no  commissions  were  in  fact  awarded 
by  the  Surrogate  prior  to  1866.  Our  records  disclose 
many  instances  where  the  allowance  of  commissions  to 
testamentary  trustees  was  made  a  part  of  the  decree  upon 
their  final  accounting.  Indeed,  it  would  appear  tliat 
such  was  the  general  practice. 

It  is  quite  true,  as  counsel  have  insisted,  that  this 
court  has  only  such  jurisdiction  as  the  legislature  has 
expressly  conferred  upon  it  (Code,  §§  2472,  2481).  But 
is  there  not,  after  all,  a  complete  wari'ant  of  law,  for  the 
exercise  of  the  power  which  is  here  invoked  ?  With  the 
exception  of  the  act  of  1866  above  referred  to,  there  has 
never  been  upon  the  statute  books  of  this  State,  so  far  as 
I  can  discover,  any  distinct  and  express  legislative  sanc- 
tion for  the  award,  by  this  tribunal  or  any  other,  of  com- 
missions  to  testamentary  trustees.  And  yet,  ever  since 
the  decision  of  Chancellor  Walworth,  in  1842  (Meaoham 
V.  Sternes,  9  Palt/e,  398),   the  court  of  chancery  and. 
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from  the  time  of  its  abolition,  the  supreme  court,  have 
been  in  the  constant  practice  of  making  such  allowances. 
And  in  so  doing,  they  have  not,  as  will  presently  appear, 
regarded  themselves  as  exercising  any  general  equity 
powers.  They  have,  on  the  contrary,  based  their  action 
upon  the  authority  of  statutory  law.  It  was  provided  by 
an  act  of  1817  {Laws  1817,  p.  292),  ''  that  it  shall  be  lawful 
for  the  court  of  chancery,  in  the  settlement  of  the  ac- 
counts of  guardians,  executors  and  administrators,  to 
make  a  reasonable  allowance  to  them  for  their  services, 
and  that,  when  the  rate  of  such  allowance  shall  have  been 
settled  by  the  chancellor,  it  shall  be  conformed  to,  in  all 
cases  of  the  settlement  of  such  accounts." 

The  rate  of  comi^ensation  was  thereafter  fixed  by  the 
Chancellor,  and  promulgated  in  an  order  issued  on 
October  16,  1817  (3  Johns  Ch.y  630).  This  act  was  re- 
pealed in  terms  by  the  general  repealing  act  which  ac- 
companied the  revision  of  the  statutes  (3  H.  SI,  1st  ed., 
p.  139).  In  its  place,  appears  the  provision  which  has 
been  already  referred  to  (§  58,  title  3,  ch.  6,  i>art  2,  R. 
S.),  which  adopts  the  former  rule  in  chancery,  and  de- 
clares that  *'  on  the  settlement  of  the  account  of  execu- 
tors or  administrators,  the  Surrogate  shall"  make  cer- 
tain specified  allowances. 

Now  this  was  the  only  law  in  force  relating  to  this 
matter,  when  the  case  of  Meacham  v.  Sternes  {supra\  was 
decided  by  the  Chancellor.  In  the  course  of  his  opinion 
sustaining  theMastei-'s  award  of  compensation  to  a  trus- 
tee, the  Chancellor  says  :  ''The  question,  therefore,  ap- 
pears to  be  presented  for  the  decision  of  the  court, 
whether  such  a  trustee  is  entitled  to  compensation  for 
his  services,  within  the  equity  of  the  act  of  April,  1817,  a  i 
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and  of  tbe  provisions  of  the  Revised  Statutes  as  to  the  al- 
lowances to  be  made  to  executors,  etc.  .  .  .  Upon  a 
fall  examination  of  the  subject  ...  I  have  arrived 
at  the  conclusion  that  the  trustee  in  this  case  and  other 
trustees  similarly  situated  are  entitled  to  the  same  com- 
pensation for  their  services  which  is  allowed  by  law  in 
the  case  of  executors,  administrators  and  guardians/' 
lie  declares  that  it  may  therefore  ^'  be  considered  the  set- 
tled rule,"  that  "upon  the  settlement  of  his  accounts" 
the  trustee  will  be  allowed  the  "same  fixed  compensa- 
tion for  his  services,  by  way  of  commissions,  as  are  al- 
lowed by  law  to  executors  and  guardians ;"  that  the 
commissions  will  "be  computed  in  the  same  manner," 
and  that  the  statute  allowance  will  be  deemed  *^  the  com- 
pensation tacitly  understood  and  agreed  on  by  the 
parties  to  all  trusts  of  a  similar  nature,"  where  nothing 
appears  to  the  contrary.  From  the  doctrine  of  this  case, 
there  has  never  been  any  expression  of  judicial  dissent. 

If  I  construe  this  decision  aright,  it  holds  that  the 
right  of  testamentary  trustees  to  an  allowance  of  com- 
missions rests  upon  the  same  foundation  as  that  of  ex- 
ecutors, administrators  or  guardians.  In  other  words,  it 
substantially  holds  that  section  58  of  the  Revised  Stat- 
utes should  be  construed  as  if  trustees  were  expressly 
included  in  the  class  of  persons  entitled  to  an  allowance 
for  fiduciary  service.  Such  has  been  the  practical  con- 
struction of  that  section  for  fifty  years,  and  tbe  le^sla- 
ture  have  never,  meantime,  sought  to  disturb  it. 

Assuming,  then,  upon  the  authority  of  this  decision, 
and  the  settled  practice  of  the  courts,  that  even  before  1866 
trustees  could  lawfully  claim  commissions,  where  could 
such  claim  be  enforced?    The  language  of  the  statutes, 
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as  well  as  of  the  decision  above  quoted,  accords  with  what 
seems  to  me  the  common  sense  answer  to  this  question. 
Their  commissions  were  grantable  by  the  tribunal 
wherein  their  accounts  were  judicially  settled.  Note 
the  language  of  the  statutes  and  of  the  Chancellor's  de- 
cision. The  act  of  1817  declares  that  the  allowance, 
when  fixed  by  the  Chancellor,  shall  be  conformed  to  "  in 
all  cases  of  the  settlement  of  such  accounts."  The  ex- 
isting statute  as  to  executors  (section  68,  supra)  declares 
that  '^on  the  settlement  of  the  account"  the  allowance 
of  commissions  shall  be  made.  The  Chancellor  says  (in 
Meacham  v.  Stearnes,  supra)  that ''  upon  the  settlement 
of  his  accounts,"  the  trustee  will  be  awarded  his  com- 
|)ensation. 

All  this  goes  to  show  that  the  deduction  of  commis- 
sions, if  any  have  been  earned,  has  always  been  regarded 
as  a  necessary  incident  of  judicial  settlements  of  trust 

accounts.  Indeed,  the  doors  of  this  court  were  thrown 
open  to  testamentary  trustees  for  the  very  purpose,  no 
doubt,  of  securing  for  them  an  easier  and  speedier  mode 
of  final  accounting,  than  had  been  previously  afforded. 

But  this  manifest  object  of  the  statute  of  1850,  and 
of  the  corresponding  provision  of  the  present  Code,  is 
strikingly  inconsistent  with  the  relegation  of  such 
trustees  to  the  supreme  court,  for  the  determination  of 
their  claims  for  compensation.  I  hold,  therefore,  that, 
at  the  moment  when  this  court  obtained  the  jurisdiction 
over  the  accounting  of  testamentary  trustees  which  was 
given  to  it  by  the  statute  of  1860,  it  acquired  the  same 
authority  to  make  allowances  in  the  premises  as  had 
theretofore  been  enjoyed  by  the  supreme  court.  It  need 
scarcely  be  added  that  all  that  has  been  said  touching 
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the  powers  of  the  Surrogate,  under  the  act  of  1850, 
applies,  a  fortiori^  to  the  existing  situation.  Step  by 
step,  the  jurisdiction  of  this  court  over  testamentary 
trustees  has  been  enlarged,  until,  to-day,  no  intention  is 
more  clearly  evinced  in  the  entire  eighteenth  chapter  of 
the  Code  than  that  of  putting  such  trustees,  in  all 
respects,  on  precisely  the  same  footing  before  the  Surro- 
gate as  are  executors  and  administrators. 

Second.  It  must  next  be  determined  whether  the 
fact  of  one's  reception  of  commissions  as  executor  is, 
ipsofactOy  a  bar  to  his  claim  for  commissions  as  trustee. 

Section  2514  of  the  Code  declares  that  the  expression 
''  testamentary  trustee,^'  as  used  in  the  Code,  includes, 
among  other  persons,  an  executor  designated  by  a  will, 
when  such  executor  '^is  acting  in  the  execution  of  a 
trust  created  by  the  will,  which  is  separable  from  his 
functions  as  executor."  This  is  a  distinct  recognition 
that  the  two  functions  may  be  united  in  the  same  person. 
Indeed,  the  current  of  decisions  shows  that  the  courts 
have  repeatedly  so  held.  Now,  in  the  absence  of  any 
prohibition  by  law  or  by  the,  terms  of  a  will  itself,  it 
would  seem  to  be  an  immaterial  inquiry,  in  passing 
upon  the  claim  for  commissions  by  a  trustee,  as  such, 
whether  he  had  or  had  not  exercised  also  the  functions 
of  an  executor.  So  thought  the  court  of  appeals  in  the 
case  of  Hurlburt  v.  Durant,  fully  reported  in  the  New 
TorJc  Daily  Register  of  March  9,  1882.  It  seems  idle  to 
cite  other  authority,  in  view  of  this  very  recent  and  ex- 
plicit declaration  of  our  highest  court.  The  decision  is 
utterly  inconsistent  with  the  doctrine  that  double  com- 
missions are  under  no  circumstances  allowable. 

Third.     Next  arises   the  inquiry  whether,  upon  all 
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the  facts  of  the  case  at  bar,  the  claim  of  commissions, 
which  is  here  set  up  in  behalf  of  Mr.  Roosevelt's  trus- 
tees, can  be  maintained. 

The  case  last  mentioned  may  fairly  be  deemed  almost 
as  conclusive  upon  this  point,  as  upon  the  one  in  support 
of  which  it  has  been  already  cited.  In  pronouncing  the 
unanimous  opinion  of  the  court  of  appeals,  Judge  Dan- 
FORTH  says,  after  referring  to  the  terms  of  the  will :  "  It 
is  manifest  that  the  testator  intended  to  create  a 
trust ;  ....  he  did  not  leave  the  legacies  to  be 
paid  by  the  executor  in  the  course  of  administration, 
and  out  of  the  general  assets,  but  appointed  him  as  trus- 
tee to  hold  and  re-invest,  during  the  cqptinuance  of  the 
trust,  the  sum  of  $275,000  represented  by  bonds  and 
mortgages  ;  and  while  it  may  be  conceded  that,  so  long 
as  these  characters  were  co-existent,  commissions  might 
be  retained  as  executors  only,  it  is  otherwise  where  there 
has  been  a  separation  of  duties  performed  in  the  two 
capacities." 

After  commenting  upon  the  decision  of  Drake  v. 
Price  (5iV.  F.,  430),  and  referring,  with  undisguised  ap- 
proval, to  the  views  expressed  in  Judge  Paige's  dissent- 
ing opinion  in  that  case,  Judge  Danforth  adds  (in  con- 
sidering the  circumstances  under  which  a  separate 
commission  as  trustee  might  be  allowed  an  executor), 
"  no  doubt  a  separation  by  order  or  decree  of  a  court  or 
Surrogate,  as  in  Ward  v.  Ford,  and  In  re  Carman,  would 
be  most  satisfactory  evidence  of  the  real  relation  of  the 
party  to  the  fund."  Both  of  the  cases  thus  approvingly 
mentioned  arose  in  this  county,  and  were  decided  by 
Surrogate  Calvin  (Matter  of  Carman,  3  Redf.^  46 ; 
Ward  a.  Ford,  4  Id. ,  34).     They  contain  an  able  review 
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of  all  the  aathorities  bearing  upon  the  subject,  and  their 
oonclasions  seem  to  me  to  be  sound. 

Indeed,  th<)se  conclusions  were  impliedly  indorsed  by 
the  court  of  appeals,  even  before  its  recent  decision  in 
Hurlburt  v.  Durant. 

In  Hall  t>.  Hall  (78  N,  F.,  535),  that  court  held  that 
certain  persons  who  had  been  awarded  commissions  as 
executors  were  not,  under  all  the  circumstances  of  that 
particular  case,  entitled  thereafter  to  commissions  as  trus- 
tees. There  is  not,  however,  the  faintest  suggestion, 
that  the  reception  of  commissions  as  executor  is,  of  it- 
self, a  bar  to  any  subsequent  claim  as  a  trustee.  On  the 
contrary,  the  only  inference  which  can  fairly  be  drawn 
from  the  language  of  Chief  Judge  Church  is  that,  in 
the  judgment  of  the  court  of  appeals,  double  commissions 
may  properly  be  awarded,  where  the  will  contemplates  a 
separation  between  the  functions  of  executor  and  ti.ustee, 
and  such  separation  has  actually  taken  place.  This  is 
apparent  from  the  fact  that  a  distinction  is  drawn  by  the 
court  between  the  case  then  before  it,  and  the  two 
cases  already  referred  to,  as  decided  by  Surrogate 
Calvin. 

In  those  instances  ''where  executors  have  been  al- 
lowed to  retain  commissions  as  trustees,"  says  Judge 
Church  (78  iV.  F.,  639),  "  there  has  been  a  sepai-ation  of 
the  duties  performed  in  the  two  capacities."  And  there- 
upon the  learned  judge  calls  attention  to  the  fact  that, 
in  the  case  of  Carman  {supra)^  the  fund  had  been  or- 
dered, by  decree  of  the  Surrogate,  to  be  set  apart  and 
kept  invested  for  the  beneficiary  ;  that  such  separation 
had  been  made ;  that  a  bank  account  had  been  opened 
by  the  trustees,  as  such ;  that  the  trust  funds  had  been 
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kept  apart  from  the  general  funds  of  the  estate,  and  that 
the  dealings  of  the  trustees  with  such  trust  funds 
had  not  been  included  in  their  accounting  as  executors. 

The  case  of  Ward  t).  Ford  {supra\  is  also  referred  to 
by  Judge  Church  as  being  one  in  which  there  had  been 
a  final  judicial  settlement  upon  an  executor's  accounting, 
a  direction  in  the  decree  thatt  the  persons  who  had  been 
executors  should  retain  the  funds  in  their  hands  as  trus- 
tees, and  an  actual  compliance  on  their  part  with  such 
direction.  On  applying,  to  the  facts  of  the  case  at  bar, 
the  doctrine  of  the  authorities  which  have  been  cited,  it 
will  appear  that  there  has  here  been  as  thorough  and  ef- 
fectual a  separation  of  the  functions  of  executor  and  trus- 
tee as  could  well  be  imagined.  Such  separation  was  de- 
signed by  the  testator  and  directed  by  the  court,  and 
such  separation  has  been  in  fact  accomplished.  In  sup- 
port of  this  position  little  need  be  added  to  the  state- 
ment of  facts  at  the  beginning  of  this  opinion. 

It  seems  to  me  that,  in  its  whole  scheme  and  spirit, 
the  will  contemplates  a  speedy  termination  of  the  exec- 
utorial duties  and  establishment  of  the  trusts.  As 
it  was  the  pnrpose  of  the  testator  to  appoint  the  same 
persons  both  as  his  trustees  and  as  his  executors,  it  is 
not  strange  that  he  sometimes  used  the  two  words  inter- 
changeably, as  a  mere  designation  of  persons,  and  with- 
out literal  exactness.  But  on  the  whole,  his  purpose 
is  as  clear  and  definite  as  words  can  make  it.  And 
that  purpose  has  been  accomplished.  With  unim- 
portant exceptions,  the  entire  corpus  of  the  estate,  ap- 
plicable to  the  trusts,  has  been  actually  assigned  to 
them. 

Whether  a  separation  of  the  two  functions  of  exec- 
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utor  and  trustee  has  been  intended  by  a  testator,  and 
whether  it  has  been  in  fact  effected,  are  sometimes  ques- 
tions of  doubt  and  difficulty,  and  their  solution  may 
involve  distinctions  somewhat  shadowy  and  refined. 

But  the  present  case  is,  in  my  judgment,  free  from 
such  perplexities.  It  does  not  essentially  differ  from 
that  of  Quackenboss  v.  Sctuthwick  (41  N.  F.,  117),  in 
which  the  court  of  appeals  held  that  an  executor,  upon 
whom  were  enjoined  by  the  will  certain  distinct  and 
separate  duties  as  trustee,  might  be  removed  from  the 
latter  office,  and  still  remain  in  the  f nil  enjoyment  of  the 
other. 

Perhaps,  indeed,  there  is  no  better  mode  of  present- 
ing the  question  whether,  in  the  case  of  a  person  named 
as  an  executor,  the  trust  duties  enjoined  by  the  will  are 
a  mere  enlargement  of  executorial  functions,  or,  on  the 
other  hand,  involve  the  existence  of  a  trustee  as  such, 
than  to  consider  what  would  be  the  effect  of  the  person's 
resignation  or  removal. 

In  the  present  case,  so  completely  have  the  trusts 
been  divorced  from  the  body  of  the  estate  that,  within 
sections  2817  and  2819  of  the  Code,  Mr.  James  A. 
Roosevelt  might  be  removed  as  the  trustee  of  Charles,  or 
Frederick,  or  Marcia,  for  mismanagement  of  one  of  the 
three  trusts,  and  not  be  thereby  dislodged,  either  from 
his  executorship,  or  from  his  control  of  the  other  trusts. 
So,  too,  he  might  be  removed  from  the  executorship,  and 
his  authority  as  trustee  would  remain  unaffected  (§  26^). 

My  conclusion,  therefore,  is  that  j)ersons  named  by 
Mr.  Roosevelt  as  his  executors  are  now  entitled,  as  trus- 
tees, to  such  commissions  as  could  have  been  lawfully 
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claimed  by  any  other  persons  similarly  exercising  the 
functions  of  testamentary  trustees. 

Fourth.  The  basis  upon  which  commissions  should 
becalculated  is  the  only  matter  which  remains  to  be  con- 
sidered. 

The  courts  of  this  State  have  uniformly  construed 
statutes  awarding  commissions  for  ''receiving  and  pay- 
ing out"  as  if  they  granted  one-half  of  such  commissions 
for  receiving  and  the  other  half  for  paying  out  (Matter 
of  Kellogg,  7  Paig€y  265 ;  Matter  of  Roberts,  3  Johns. 
Cli.^  43 ;  Howes  x.  Davis,  4  Alib.  Pr,y  71 ;  Ward  v.  Ford, 
4  Red/.,  43). 

It  may  be  remarked,  in  passing,  that,  upon  the 
strength  of  these  authorities,  it  would  appear  that  the 
trustees,  in  the  case  at  bar,  may  have  become  entitled,  as 
such,  to  one-half  commissions  when  the  trusts  were  first 
established.  And,  as  this  wa^  before  the  Code  went  into 
operation,  it  may  be  claimed,  with  some  show  of  reason, 
that  their  right  to  such  commissions  became  vested  be- 
fore the  act  of  18GG  was  repealed,  and  was  therefore  in 
no  manner  affected  by  such  repeal  (Code,  §  3352). 

For  the  reasons  above  set  forth,  I  find  that  each  of 
the  trustees  is  entitled  to  one-half  commissions  upon  the 
entire  capital  of  the  personal  trusts,  and  upon  all  the 
realty  as  well  (Wagstaff  v.  Lowerre,  23  Barh.^  223; 
Matter  of  De  Peyster,  4  Sandf.  Ch.,  511;  Estate  of  Mof- 
fat, 24  Hun,  326  ;  Ward  v.  Ford,  4  Red/.,  34 ;  Ogden  v. 
Murray,  39  N.  7.,  203). 

Decreed  accordingly. 
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Ulster  County.— Hon.  ALTON  B.  PARKER,  Surrogate.— 

July,  1878. 

Taylor  v.  Buoditead. 

In  the  matter  of  the  probate  of  the  will  of  Sauaii  CrD- 

NEY,  deceased. 

Where  one  of  the  subscribing  witnesBes  to  a  will,  to  which  there  was  an 
attestation  clause,  testified  to  the  observance  of  all  the  requisite  formal- 
ities in  its  execution,  including  the  subscription  by  testiitrix  in  both 
witnesses'  presence,  while  the  other  did  not  remember  that  she  sub- 
scribed in  his  presence,  or  that  the  attestation  clause  was  read, — Hdd, 
that  the  due  execution  was  proved. 

It  seems,  that  the  declaration,  in  the  presence  of  another,  by  one  who  has 
affixed  his  signature  to  a  paper,  that  the  same  is  his  la&t  will,  accom- 
panied with  a  request  that  the  latter  attest  it,  is  a  sufficient  acknowledg- 
ment of  his  signature. 

An  attestation  clause  is  no  part  of  the  execution  of  a  will,  but  is  useful  as 
nn  aid  to  the  witnesses'  memory,  and  as  raising  a  presumption,  where 
one  or  both  witnesses  are  dead,  of  the  truth  of  its  recitals. 

Application,  by  Andrew  Brodhead,  executor,  etc., 
of  decedent,  for  the  probate  of  his  will :  opposed  by 
Mary  Taylor,  his  daughter.  The  facts  appear  8ufl5ciently 
in  the  opinion. 

John  Lyon  and  George  C.  Kxslexl,  for  propomnt. 

John  T.  Db  Witt  and  C.  A.  Van  Wagoner,  for  contestant. 

The  SuRRoaATE. — ^The  contestant  objects  to  the  pro- 
bate of  the  will,  on  the  ground,  among  others,  that 
undue  influence  was  used  by  Sarah  J.  Hawxhurst,  which 
resulted  in  deceased  making  a  will,  the  provisions  of 
which  were  acceptable  to  Mrs.  Hawxhurst,  but  were 
contrary  to  the  natural  inclination  and  desire  of  de- 
ceased. 
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There  is  evidence  in  the  case,  indicating  that  deceased 
was  afraid  to  disobey  Mrs.  Hawxhurst,  and  dared  not 
give  away  her  own  money,  for  fear  it  would  displease 
her.  On  the  other  hand,  the  preponderance  of  evidence 
seems  to  indicate  that  the  deceased  was  not  afraid  of, 
but,  on  the  contrary,  was  very  fond  of  her  daughter, 
Mrs.  Hawxhurst,  who  had  provided  for  her  during  so 
long  a  period  of  time,  that  it  was  not  unnatural  or  im- 
proper for  deceased  to  bequeath  to  her  or  her  family  a 
larger  amount  than  to  other  children,  who  had  done  less 
for  her.  All  evidence  upon  the  question  of  undue  influ- 
ence, however,  covers  a  period  of  time  subsequent  to  the 
date  of  the  will.  As  there  is  not  a  particle  of  evidence 
indicating  that  undue  influence  was  used  prior  to  or  at 
the  time  of  making  the  will,  it  is  unnecessary  to  consider 
the  evidence  upon  that  branch  of  the  case. 

The  contestant  urges  that  the  will  cannot  be  admitted 
to  probate,  for  the  reason  that  there  is  not  sufficient 
proof  of  the  execution  of  the  will.  One  of  the  subscrib- 
ing witnesses,  Mr.  Cantine,  testified  that  he  did  not  see 
Mrs.  Cudney  sign  her  name  ;  that  "she  did  not  sign  it 
in  my  presence  ;"  and  that  "I  do  not  recollect  that  the 
attestation  clause  was  read  ov6r."  He  does  testify  that 
she  declared  the  paper  signed  by  him  to  be  her  last  will 
and  testament,  and  that  ''  she  asked  me  to  sign  the  same 
as  a  witness."  The  evidence  of  the  other  subscribing 
witness  is  to  the  effect  that  all  of  the  formalities  were 
complied  with.  It  has  been  repeatedly  held  that,  where 
one  of  the  subscribing  witnesses  swears  that  all  tlie 
formalities  required  by  statute  have  been  complied  with, 
even  though  the  other  attesting  witness  may  not  be  able 

to  recollect  the  fact,  the  will  should  be  admitted  to  pro- 
VoL.  v.— 40 
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bate  (Weir  v.  Pit^erald,  2  Brad/.,  73  ;  ChaflFee  75.  Bapt. 
Miss.  Conv.,  10  Paige,  86 ;  Jauncey  v.  Thome,  2  Barb. 
Ch.,  40).  McElhone  swears  positively  that  the  require- 
ments of  the  statute  were  fully  complied  with ;  Cantine, 
in  substance,  that  he  does  not  recollect  seeing  the  testa- 
trix sign  her  name,  or  that  the  attestation  clause  was 
read  over — not  positively  that  it  was  not  done,  but  that 
he  does  not  remember  of  its  haviug  been  done.  It  has 
long  been  held  that,  under  such  circumstances,  the  conrt 
must  presume  due  execution  on  the  part  of  the  testa- 
trix ;  that  the  mere  want  of  recollection,  on  the  part  of 
one  of  the  subscribing  witnesses 'to  the  will,  isinsuflScient 
to  overcome  the  presumption  raised  by  the  attestation 
clause,  together  with  the  positive  evidence  of  the  other 
witness  (Blake  v.  Knight,  3  Curieis,  547 ;  Remsen  0. 
Brinckerhoff,  26  Wend.y  332). 

Conceding  the  evidence  of  Cantine  to  be  that  the 
will  was  not  signed  in  his  presence,  and  that  the  attesta- 
tion clause  was  not  read  over,  T  am  of  the  opinion  tbat 
the  execution  of  the  will  has  been  duly  proved,  for  the 
testatrix  in  the  presence  of  both  witnesses,  declared  the 
paper  signed  to  be  her  last  will  and  testament,  and  she 
requested  both  McElhone  and  Cantine  to  sign  the  same 
as  witnesses,  which  they  did  in  her  presence,  and  in  the 
presence  of  each  other.  In  Baskin  v.  Baskin  (36  N.  7"., 
416),  the  court  says  that  it  is  sufficient,  if  the  subscrip- 
tion be  either  made  or  acknowledged  in  the  presence  of 
those  who  attest  it,  and  that  a  declaration  that  the  paper 
to  which  he  has  affixed  his  signature,  is  his  last  will  and 
testament,  accompanied  with  a  request  that  the  witnesses 
attest  it,  is  a  sufficient  acknowledgment  of  a  signature 
thus  affixed.    The  objection  that  the  attestation  clause 
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was  not  read  over  is  untenable,  as  it  is  no  part  of  the 
execution  of  a  will.  It  is  a  statement  of  facts  transpir- 
ing at  the  time  of  the  execution  of  the  will,  that  may  be 
nsefnl  as  a  memorandum,  to  aid  the  attesting  witnesses 
in  recalling  what  took  place  at  the  time  of  the  execution 
of  the  paper,  and,  in  case  of  the  death  of  one  or  both  of 
the  witnesses,  may  be  prima  facie  evidence  that  the 
formalities  recited  therein  took  place.  Wills  are  fre- 
quently admitted  to  probate,  which  have  no  attestation 
danse.  InBaskin-y.  Baskin  (48  Barb.^  200),  there  was 
no  attestation  clause,  the  witnesses  attesting  beneath  the 
subscription  of  the  testator. 

It  is,  therefore,  well  settled  by  authority  that  it  is 
not  necessary  that  the  signature  of  the  testator  should 
be  affixed  in  the  presence  of  attesting  witnesses,  or  the 
attestation  clause  read.  Probate  of  a  will  is  to  be  granted 
or  denied,  in  view  of  all  the  facts  attending  its  execu- 
tion ;  and  the  production  of  a  paper  to  which  the  testa- 
tor has  affixed  his  signature,  and  a  statement  to  the  wit- 
nesses that  such  paper  is  his  last  will  and  testament, 
accompanied  with  a  request  that  the  witnesses  attest 
the  same,  are  a  sufficient  acknowledgment  to  render  the 
will  valid.  The  evidence  in  this  case,  however,  is  much 
stronger,  one  of  the  witnesses  testifying  that  all  of  the 
usual  formalities  were  enacted,  and  that  the  testatrix 
signed  the  will  in  the  presence  of  both  witnesses. 

I  am  satisfied,  therefore,  that  the  execution  of  the 
will  has  been  duly  proved,  and,  as  there  is  no  evidence 
affirmatively  establishing  fraud,  influence,  restraint  or 
imposition,  it  should  be  admitted  to  probate. 

Decreed  accordingly. 
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Ulbtsb  County.— Hon.  ALTON  B.  PARKER,  Surrogatk— 

April,  1879. 

Lego  v.  Mteb. 

In  tJte  matter  of  the  probate  of  the  will^  and  codicils 
thereto^  (j/'Epiikaim  P.  Mter,  deceased. 

While  it  is  true,  as  laid  down  in  Delafleld  «.  Parish  (25  N.  F.,  9),  that  it  is 
not  the  duty  of  the  court  to  strain  after  probate, — neither  should  it,  on 
the  other  hand,  strain  against  probate,  where  the  will  seems  unfair,  but, 
if  the  testator  appears  to  have  had  capacity,  caro  should  be  taken  to 
carry  out  his  wishes. 

If  one  be  compos  mentis,  be  c^n  make  auy  will,  however  complicated;  other- 
wise none,  however  simple.  He  who  asserts,  of  a  testator,  the  unnat- 
ural condition  of  non  compos  mentis,  must  prove  it. 

The  wiil  propounded  was  executed  in  1869,  aud  the  first  codicil  in  1872. 
The  testator,  on  December  15,  1877,  was  stricken  with  apoplexy,  re- 
sulting *in  paralysis.  Shortly  before  this,  he  had  arranged  to  add  a 
second  codicil  to  his  will,  and  gave  a  memoraudum  to  a  draftsman  for 
that  purpose.  The  alleged  execution  of  the  second  codicil,  which  was 
contested,  was  on  January  25.  1878.  The  death  occurred  October  14, 
of  that  year.  When  first  taken,  testator  was  unconscious,  but  he 
rapidly  improved  iu  mind  and  bod}',  so  that  his  physician  ceased  to 
attend  him,  and.  though  be  never  regained  power  of  speech,  or  his 
former  mental  vigor,  he  l^ecame  able  to  aud  did  read,  the  Bible  much, 
and  the  paper  daily,  often  calling  attention  to  items  which  interested 
him;  received  vi.sit«>,  shook  the  hands  of  visitors,  understood  conversa- 
tion, and  manifested  an  interest  in  his  pecuniary  affairs;  in  short,  was 
able  to  comprehend  the  extent  of  his  property,  the  number  of  his  chil- 
dren, and  their  relations  to  him,  and  had  sufficient  mind  to  understand 
the  ordinary  business  transactions  of  life.  It  was  shown  that  he  took 
the  codicil,  after  it  was  read  to  him,  and  read  it  himself,  pointing  to 
certain  words  whicli  at  first  he  was  unable  to  decipher,  after  which  the 
same  was  duly  executed. 

Held^  that  the  tesiutur,  ut  the  time  of  the  execution  of  the  contested  instru- 
ment, was  possessed  of  that  moderate  Hegree  of  capacity  necessary  to 
enable  him  to  make  a  testamentary  disposition,  and  that  the  codicil 
must  be  admitted  to  probate. 

The  rule,  in  Del  afield  v.  Parish,  as  to  the  essentials  of  testamentary  capac- 
ity, and  x\\o  burden  of  proof  in  respect  thereto,— expounded. 

Application,  by  Francis  Myer,  executor,  etc.,  of  de- 
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cedent,  for  the  probate  of  his  will  and  codicils,  thereto ; 
opposed  by  Rachel  J.  Legg,  his  daughter. 

A  will  and  two  codicils  were  offered  for  probate ;  the 
will  dated  February  6,  1869,  the  first  codicil  dated 
August  16,  1872,  and  the  second  and  last  codicil  dated 
January  26, 1878.  No  contest  was  made  with  reference 
to  the  will  and  first  codicil,  and  they  were  admitted  to 
probate  without  objection. 

Objection  was  made  to  the  second  codicil,  upon  the 
grounds  that  the  testator  did  not  have  testamentary  ca- 
pacity at  the  time  of  the  alleged  execution  of  the  paper, 
and  also  that  it  was  not  the  last  will  and  testament  of 
the  alleged  testator,  EphraimP.  Myer.  Other  objections 
were  made,  but  evidence  was  introduced  only  in  support 
of,  or  opposition  to,  the  above  objections.  Further  facts 
appear  sufficiently  in  the  opinion. 

B.  M.  Coon,  for  proponmU, 

Herman  Winans,  far  Mary  0,  FiMs. 

Pbtbr  Gantine,  for  contestant 

The  Surrogate. — Epraim  P.  Myer,  an  old  resident 
of  Saugerties,  was,  on  December  15,  1877,  stricken  with 
apoplexy,  resulting  in  paralysis.  Dr.  Chipman,  his  at- 
tending physician,  testifies  that,  when  first  taken,  he 
was  unconscious,  unable  to  move,  and  had  no  sense  of 
touch  ;  his  right  side  was  paralyzed,  the  left  side  afiFected 
by  the  shock,  but  not  permanently ;  during  the  first  few 
days,  there  was  a  great  improvement  in  mind  and  body. 
From  the  evidence  of  all  the  witnesses,  it  appears  that 
the  deceased  was  never  able  to  talk  again,  although 
one  or  two  most  familiar  witli  him  testify  to  the  use  by 
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liini  of  a  few  words,  whicli  they  understood.  On  the 
25th  of  January,  following,  the  codicil  in  question  was 
executed,  the  testator  living  until  October  14,  1878.  It  is 
insisted,  on  the  part  of  the  contestant,  that  the  testator, 
on  January  2o,  1878,  did  not  have  a  disposing  mind  and 
memory,  and,  not  being  able  to  talk,  could  not  explain 
his  wishes.  Before  discussing  the  evidence  particularly 
upon  this  qnestion,  we  will  examine  tlie  law  relating  to 
a  disposing  mind,  as  settled  and  adjudicated  by  the  courts 
of  this  state. 

In  Delafield  v.  Parish  (25  JV.  F.,  at  p.  97),  the  major- 
ity of  the  court  lay  down  the  following  legal  proposi- 
tions: Inlaw,  the  only  standard  as  to  mental  capacity, 
in  all  who  are  not  idiots  or  lunatics,  is  found  in  rlie  fact 
whether  the  testator  was  compos  mentis  or  no)i  comjyos 
mentis^  as  those  terms  are  used  in  their  jBxed  legal  mean- 
ing. Such  being  the  rule,  the  question  in  everj*^  case  is — 
had  the  testator,  as  compos  mentis^  capacity  to  make  a 
will  ?  not — had  he  capacity  to  make  the  will  produced  \ 
If  compos  mentis^  he  can  make  any  will,  however  com- 
plicated ;  if  lion  compos  mentis^  he  can  make  no  will, 
not  the  simi)lest.  At  common  law  and  under  our  stat- 
utes, the  legal  ijresumption  is  that  every  man  is  compos 
7neiUiSj  and  the  burden  of  proof  that  he  is  no?i  compos 
meTitis  rests  on  the  party  who  alleges  that  an  unnatural 
condition  of  mind  existed  in  the  testator.  He  who  sets 
up  the  fact  that  the  testator  was  non  compos  rneniis 
must  prove  it. . 

These  rules,  differing  though  they  do  very  materially 
from  those  laid  down  in  the  opinion  of  Judge  Da  vies  in 
the  same  case,  are  nevertheless  considered  the  settled 
law  in  this  State.    It  is,  then,  a  question  of  fact,  for  the 
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court  to  determine  from  the  evidence,  whether  or  not  the 
testator  on  that  day  was  compos  mentis;  whether  he 
had  a  sound  and  disposing  mind  and  memory,  or  not.  It 
is  a  circumstance  of  no  small  importance  that  the  testa- 
tor, before  his  sickness,  and  while  it  is  conceded  by  all 
that  he  was  of  sound  mind,  determined  to  add  a  second 
codicil  to  his  will,  and  asked  Mr.  J.  K.  Merritt,  at  his 
store,  to  draft  it  for  him ;  this  Mr.  Merritt  promised  to 
do ;  and  shortly  afterwards  deceased  was  stricken  with 
paralysis.  At  the  time  of  this  conversation  with  Mr. 
Merritt,  he  gave  him  a  piece  of  paper,  containing  mem- 
oranda for  the  codicil.  This  paper  was  introduced  in 
evidence,  and  differs  in  two  respects  from  the  codicil  as 
finally  executed.  Thus  it  appears  that,  while  there  was 
no  question  about  his  being  sound  in  mind  and  memory, 
he  determined  to  change  somewhat  the  disposition  of 
his  property,  as  made  by  the  first  will  and  codicil.  This 
fact  is  only  important,  however,  in  so  far  as  it  de- 
monstrates that  the  intent  to  change  the  will  was  not  the 
creation  of  the  disease,  for,  whatever  may  have  been  his 
intention  before,  if  he  was  not  compos  mentis  on  Jan- 
uary 25,  1878,  he  could  not  make  a  will. 

It  is,  therefore,  necessary  to  consider  briefly  the  testi- 
mony of  the  witnesses,  bearing  upon  the  mental  condi- 
tion of  Mr.  Myer  from  December  15,  1877,  to  and  includ- 
ing the  25th  day  of  January,  following. 

Francis  Myer,  the  executor  named  in  the  will,  and 
whose  interests  are  not  affected  by  the  codicil,  testified, 
among  other  things,  that  when  father  was  first  taken  he 
was  unconscious.  ''I  saw  him  nearly  every  day,  the 
first  week.  From  the  time  he  became  conscious,  he  grad- 
/^|ly  improved,  both  in  mind  and  body.     Four  or  five 
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days  after  he  was  taken,  he  began  to  nod,  and  shake  his 
head  for  yes  and  no,  in  response  to  questions  put  to  him. 
I  was  at  his  house,  at  an  average,  twice  a  week,  from  the 
time  he  was  taken  sick,  until  the  25th  of  January.  He, 
at  times,  called  my  attention  to  articles  in  the  paper  that 
he  had  been  reading.  I  remember,  now,  of  his  calling 
my  attention  to  a  death  notice  of  one  of  his  old  neigh- 
bors, and  then  looking  up,  as  if  he  wanted  to  hear  about 
it.  He  also  pointed  out  to  me,  at  one  time,  the  tax  col- 
lector's notice  in  the  paper,  giving  the  last  day  to  pay  at 
one  per  cent." 

Rev.  Sanford  H.  Cobb,  his  pastor,  who  called  on  him 
very  frequently,  and  noticed  and  carefully  weighed 
each  symptom  of  mental  improvement,  testified  that  he 
saw  him  within  thirty-six  or  forty-eight  hours  after  he 
was  taken  sick,  and  saw  him,  on  an  average,  at  least  once 
a  week,  until  the  1st  of  March,  following.  "When  I 
first  saw  him,  he  was  helpless  in  body,  and  there  was  no 
evidence  of  mental  state.  During  the  first  part  of  his 
seizure,  I  was  there  frequently.  On  the  second  visit,  I 
do  not  know  as  I  observed  any  special  change  in  his  con- 
dition. The  improvement  I  noticed  subsequently,  can, 
perhaps,  better  be  characterized  as  an  improvement  in 
general  condition.  At  the  first  visit,  the  physical  blow 
appeared  to  be  of  such  a  character  as  to  preclude  any 
mental  manifestations ;  afterwards,  the  weight  of  the 
blow  seemed  to  be  relieved,  so  that  mental  manifestation 
was  possible.  Aiter  the  first  two  or  three  visits,  I  talked 
with  him  a  great  deal.  He  always  appeared  to  under- 
stand what  I  said  to  him.  My  impression  is  that  he  in- 
variably shook  hands  with  me  when  I  came  in.'* 

Austin  Preston,  an  old  and  intimate  friend  of  the 
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deceased,  and  a  member  of  the  same  church,  in  the  pros- 
perity of  which  each  was  deeply  interested,  testified,  in 
substance,  that  he  called  on  Mr.  Myer  about  a  week 
after  he  was  taken  sick,  and  was  very  much  surprised'to 
find  that  his  mind  was  so  good.  He  says:  *'I  had  not 
got  near  to  the  bed,  before  he  put  out  one  hand,  to  shake 
hands  with  me.  I  talked  to  him.  I  could  talk  to  him 
quite  well,  being  used  to  talking  with  a  -man  deaf  and 
dumb.  He  seemed  to  understand  what  I  said.  I  had  no 
difficulty  in  making  him  uuderstand,  or  understanding 
his  replies.  He  appeared  to  be  better  every  time  I 
called.     I  often  found  him  reading." 

Erastus  D.  Chipman,  the  family  physican,  and  the  only 
physician  sworn  in  the  case,  says  :  "I  have  been  a  prac- 
ticing physician  for  sixteen  years ;  I  attended  Ephraini 
P.  Myer  during  his  last  sickness.  When  I  first  called, 
he  was  unconscious  mentally ;  his  tongue  was  paralyzed, 
so  that  it  was  impossible  for  him  to  articulate  so  as  to  be 
understood.  I  visited  him  on  the  15th,  16th,  18th,  19th, 
and  21st  days  of  December,  1877.  During  those  few 
days,  there  was  a  great  improvement  in  mind  and  body. 
After  that,  while  the  improvement  was  gradual,  it  was 
not  so  marked.  His  mind  was  not  as  strong  and  vigor- 
ous as  if  he  had  not  had  the  attack.  On  January  6th, 
he,  was  so  much  improved  in  mind  and  body  that  I 
ceased  my  visits.  I  want  to  be  understood  as  saying 
that  this  man's  mind  was  not  as  strong  after  the  paraly- 
sis as  previous  to  it — that  his  mind  was  not  destroyed, 
but  enfeebled." 

Twelve  witnesses  testified  as  to  the  mental  and  phy- 
sical condition  of  Mr.  Myer,  after  he  was  stricken  with 
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paralysis,  from  which  the  courfc  is  to  determine  the  men- 
tal soundness  or  unsoundness  of  the  deceased. 

These  witnesses  were  examined  by  counsel  skillfully 
and  at  great  length  ;  but  the  evidence  above  quoted, 
from  witnesses  called  by  the  contestant,  clearly  and 
fairly  states  the  substance  of  the  testimony  of  all  the 
witnesses. 

In  additioil  to  the  opinions  given,  we  have  the  fact 
that  he  read  the  Bible  a  great  deal,  the  pai>er  almost 
every  day,  frequently  calling  the  attention  of  members 
of  his  family  and  visitors  to  items  that  particularly 
interested  him,  and  giving  them  to  understand  that  he 
wanted  to  hear  more  about  it ;  calling  his  son's  attention 
to  a  collector's  notice  stating  the  time  during  which 
taxes  could  be  paid  at  one  per  cent.,  and  signifying  his 
desire  to  have  his  taxes  paid  immediately. 

He  also  read  some  portion  of  the  life  of  Dr.  Henry 
Ostrander,  particularly  a  sermon  on  Old  Age,  in  which 
he  seemed  greatly  interested,  and  would  frequently  call 
the  attention  of  persons  to  some  passage  in  it. 

A  careful  examination  of  the  evidence  submitted, 
aided  by  the  thorough  and  able  arguments  of  counsel, 
satisfies  the  court  that  deceased  was  compos  mentis  on 
January  26,  1878.  Beyond  all  question,  his  mind  was 
somewhat  enfeebled  by  the  effect  of  the  stroke  ;  it  was 
not  as  vigorous  as  before  his  illness  ;  yet,  from  the  testi- 
mony of  all  the  witnesses,  it  seems  that,  after  the  first 
few  days,  he  could  and  did  understand  everything  that 
was  passing  on  about  him.  He  had  sufficient  mind  to 
comprehend  the  extent  of  his  property,  the  number  of 
his  children  and  their  relations  to  him, — sufficient  mind, 
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at  least,  to  comprehend  the  prdinary  business  transac- 
tions of  life. 

Mere  weakness  of  mind  is  not  sufficient  to  invalidate 
a  will,  if  tbe  testator  had  sufficient  mind  to  comprehend 
the  nature  and  effect  of  the  act  he  was  performing,  and 
the  relations  he  held  to  the  various  individuals  who 
might  naturally  be  expected  to  become  the  objects  of  his 
bounty  (Porman  v.  Smith,  7  Lans.j  443).  When  it  is 
considered  that  a  very  large  proportion  of  wills  are  made 
in  old  age  or  upon  the  sick  bed,  after  the  mind  has  lost 
a  portion  of  its  former  vigor,  and  has  become  somewhat 
enfeebled  by  age  or  the  effect  of  disease,  the  wisdom  of 
the  above  rule  becomes  apparent. 

While  it  is  true,  as  stated  in  the  opinion  of  the  court, 
in  Delafleld  v.  Parish  (26  N.  1",  36),  that  it  is  not  the 
duty  of  the  court  to  strain  after  probate,  nor  in  any  case 
to  grant  it  where  grave  doubts  remain  unremoved,  and 
great  difficulties  oppose  themselves  to  so  doing ;  neither 
is  it  the  duty  of  the  court  to  strain  against  probate, 
where  the  provisions  of  the  will  seem  to  the  court  un- 
fair, but,  on  the  contrary,  where  the  court  is  satisfied 
that  the  testator  had  sufficient  mind  and  memory  to 
understand  his  relations  to  other  persons,  and  the  nature 
and  extent  of  his  property,,  great  care  should  be  taken 
that  the  wishes  of  the  testator  be  fully  carried  out.  In 
such  a  case,  says  the  court,  in  Watson  v.  Donnelly  (28 
Barb.y  653),  "his  will  must  stand  for  the  reason  of  the 
act,  and  it  is  not  sufficient  to  impeach  his  competency, 
that  the  will  is  not  such,  in  all  respects,  as  might  have 
been  expected." 

There  is  no  evidence  of  undue  influence,  and  the  tes- 
timony of  the  subscribing  witnesses,  Mr.  Coon,  the  lawyer 
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who  drew  the  codicil,  and  Mr.  Merritt,  who  had  been 
consulted  on  the  subject  by  Mr.  My er  before  his  sickness, 
shows  conclusively  that  the  codicil  in  question  was 
legally  and  properly  executed. 

The  evidence  of  these  witnesses,  given  with  great  care 
and  minuteness  of  detail,  was  also  of  great  advantage  to 
the  court,  in  determining  whether  or  not  the  testator 
had  sufficient  testamentary  capacity  to  make  a  will  on 
January  26,  1878. 

From  their  testimony,  it  appears  that,  after  the  cod- 
icil was  carefully  read  over  to  Mr.  Myer  by  Mr.  Coon, 
he  then,  of  his  own  motion,  took  the  codicil  and  read  it 
over ;  two  or  three  words  he  was  unable  to  make  out, 
and  when  he  came  to  each  word,  pointed  it  out  to  Mr- 
Coon,  who  pronounced  it,  after  which  he  continued  read- . 
ing ;  when  he  had  finished  reading,  he  signified  his 
approbation,  and  the  codicil  was  then  executed  with 
legal  formality.  The  evidence  fully  establishes  that 
Ephraim  P.  Myer,  on  January  25,  1878,  as  compos  men- 
tis^ had  sufficient  capacity  to  make  a  will ;  that  the 
making  of  such  codicil  was  not  the  result  of  undue  in- 
fluence ;  and  that  such  codicil  was  legally  .executed. 

No  objection  having  been  made  to  the  vdll  and  first 
codicU,  and  they  having  been  properly  proved,  the  wOl 
and  both  codicils  are  therefore  admitted  to  probate. 

Decreed  accordingly. 
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Ulster  County.— Hon.  ALTON  B.  PARKER,  Surrogatb.— 

July,  1879. 

Hoar  v.  Hoar. 

In  the  matter  of  the  estate  of  Friend  Hoar,  Jr.,  de- 
ceased. 

To  constitute  a  valid  gift  inter  vitas,  the  act  of  the  donor  must  have  no  refer- 
ence to  the  future,  must  divest  himself  of  all  control  over  the  suhject- 
matter,  and  include  a  delivery  to  the  donee. 

Accordingly,  where  testator,  in  his  life-time,  had  a  deposit  in  a  savings 
bank,  which  was  claimed,  after  his  death,  by  his  widow,  as  a  gift  int^ 
W008,  and  the  only  evidence  in  support  of  her  claim  was  a  declnration 
by  testator  to  third  persons,  that  he  had  given  her  the  money  in  the 
bank, — that  he  had  given  her  the  bank-book, — that  it  was  hei-s;  the 
bank-book  not  having  been  delivered, — Held,  no  gift,  for  want  of  de- 
livery. 

It  seems,  that  a  delivery  of  the  Wnk-book  would  have  perfected  the  gift  of 
the  deposit. 

Application  by  decedent's  widow,  to  amend  an  in- 
ventory ;  opposed  by  Friend  Hoar,  his .  father.  The 
facts  appear  sufficiently  in  the  opinion. 

Charles  A.  Fowler,  for  petitioner. 
J.  Newton  Piero, /<w  respondent. 

The  Surrogate. — Mary  E.  K.  Hoar,  the  widow  and 
administratrix  of  Friend  Hoar,  Jr.,  deceased,  petitions 
the  Surrogate  for  an  order  directing  that  the  bank-book 
of  deceased,  representing  money  deposited  in  the  Ulster 
County  Savings  Institution,  be  stricken  from  the  inven- 
tory of  said  estate,  and  declaring  the  same  not  to  be 
assets  of  said  deceased,  on  the  ground  that  snch  bank- 
book was  given  to  the  petitioner  by  deceased,  some  time 
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prior  to  his  death.     The  evidence  given  on  the  part  of 
the  petitioner  is  not  disputed. 

To  constitute  a  valid  gift  inter  vivos^  it  must  be 
immediate,  and  have  no  reference  to  the  future.  The 
donor  must  divest  himself  of  all  control  over  the  subject- 
matter  of  the  gift,  and  invest  the  donee  with  all  right, 
title  and  interest  in,  and  dominion  over  the  property 
given.  There  must  be  an  actual  delivery  of  the  property, 
so  far  as  the  same  is  capable  of  delivery,  that  the  donor 
may  not  be  in  a  position  to  revoke  the  gift. 

The  question  for  the  court  to  decide  is  whether  or  not 
the  evidence  shows  that  these  well-settled  rules  have 
been  complied  with  in  this  case.  The  only  evidence,  in 
support  of  the  petitioner's  claim,  is  the  testimony  of 
John  W.  Kerr  and  William  Kerr,  each  of  whom  testifies, 
in  substance,  that  deceased  said  to  him,  that  he  had 
given  his  wife  the  money  in  the  Ulster  County  Savings 
Institution,  and  that  he  had  given  her  the  bank  book — 
that  it  was  hers.  Had  the  proof  been  that  the  deceased 
said  to  his  wife:  '^I  give  you  the  money  in  the  Ulster 
County  Savings  Institution,"  and  "I  give  you  the  bank- 
book which  represents  the  money  deposited  there" — "  it 
is  yours,"  it  would  not  have  been  sufficient  to  establish  a 
gift  inter  vlvos^  because  an  essential  element  to  create 
such  a  gift  would  be  wanting,  to  wit,  delivery ;  such  a 
delivery  and  change  of  possession  as  would  divest  the 
donor  of  all  control  over  the  subject-matter  of  the  gift. 
Such  language  would  indicate  an  intent  to  make  a  gift, 
and  the  person  using  it  might  consider  it  sufficient  for 
that  j)urpose,  but  the  law  prescribes  that,  in  addition  to 
the  language,  there  shall  be  an  act,  an  act  of  delivery. 
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which  shall  change  possession  and  right  of  control  from 
the  donor  to  the  donee. 

It.is  not  enough  to  show  that  a  person  meant  to  make 
a  gift,  or  that  he  thought  he  had.  For  if  that  which  he 
actuallj'  did  is  lacking  in  any  of  the  essential  elements 
which  the  law  prescribes  as  necessary  to  make  a  valid 
gift  inter  viwSj  the  gift  cannot  be  upheld. 

In  this  case,  there  is  no  evidence  of  a  delivery  or 
change  of  possession  of  the  bank-book  in  question,  out- 
side of  the  declarations  above  mentioned.  It  is  clear 
that  a  delivery  of  the  bank-book  by  deceased  to  his  wife 
was  necessary  to  perfect  the  gift.  It  is  equally  clear  that 
such  a  fact  must  be  proven  before  the  gift  can  be  sus- 
tained. An  examination  of  the  declarations  of  the  de- 
ceased, as  proven,  disclose  no  declaration  of  delivery. 
The  word,  give,  does  not  mean,  deliver.  The  words  *'  I 
have  given  it  to  her"  no  more  prove  that  the  property 
has  been  delivered  than  the  words  ''I  give  it  to 
you"  prove  the  act  of  delivery.  In  short,  the  declara- 
tiou  is  no  stronger  proof  of  a  gift,  than  if  the  evidence 
were  that  deceased  said  to  his  wife:  *'I  give  you  ray 
bank-book,  it  is  yours."  A  donor  might  conclude  that, 
such  words  having  been  spoken,  the  gift  was  complete, 
and  would  therefore  say  "I  have  given  it  to  her — it  is 
hers."  To  sustain  a  gift  on  such  a  declaration  would  be 
to  base  the  decision  upon  the  legal  conclusion  of  the 
donor,  and  not  upon  the  facts  attending  the  gift. 

Having  reached  the  conclusion  that  the  proof  does 
not  show  a  valid  gift  from  deceased  to  the  petitioner,  it 
is  unnecessary  to  consider  the  other  point  raised. 

The  prayer  of  the  petitioner  is  denied. 
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Umtbb  County.— Hon.  ALTON  B.  PARKER,  Surrogatb.— 

April,  1881. 

EwEN  V.  Perrine. 

In  the  matter  of  the  probate  of  the  will  of  George 

W.  EwEN,  deceased. 

It  is  not  influence  by  a  beneficiary,  but  undue  influence,  amounting  to 
moral  coercion,  tiiat  will  vitiate  the  act  of  a  testator. 

The  burden  of  proving  undue  influence  on  the  part  of  beneficiaries  in  a 
will  rests  upon  contestant,  where  it  appears  that  testator  was  of  sound 
mind  at  the  time  of  its  execution. 

Evidence  of  expressions  of  testamentary  purpose,  b}*  a  testator,  are  of  great 
weight  in  enabling  the  court  to  determine  whether  a  will  is  the  result 
of  undue  influence. 

The  decedent,  who  died  iu  May,  1880,  aged,  eighty-five  years,  leaving  him 
surviving  a  sister  and  nephews  and  nieces,  by  his  will  gave  all  his 
property  to  Mr.  and  Mrs.  P.,  persons  not  related  to  him,  with  whom 
ie  had  boarded  for  years.  The  will  was  executed  with  due  formalities, 
he  testator  being  of  sound  mind,  though  in  feeble  health  at  the  time. 
There  was  no  direct  evidence  of  undue  influence,  although  it  was  shown 
that  the  beneflciarics  had  abundant  motive  and  opportunity  to  exert 
ftuch  influence,  and  their  conduct  impressed  the  court  that  they  would 
not  have  deemed  it  wrong  to  influence  testator  to  give  them  his  prop- 
Mtj.  The  character  and  conduct,  on  the  stand,  of  some  of  proponent's 
witnesses,  also  aroused  suspicion  that  the  whole  truth  had  not  been 
proved.  But  testator  gave  instructions  for  tlie  will  to  the  scrivener, 
they  being  alone  at  the  time,  and  each  of  the  subscribing  witnesses,  one 
of  whom  was  a  physician,  testifled  positively  to  the  facts  of  execution, 
and  that  testator  was  of  sound  mind  and  not  imder  restraint.  It  also 
appeared  that,  during  three  years  preceding  his  death,  testator  had 
repeatedly  announced  his  intention  to  make  the  disposition  of  his  prop- 
erty effected  by  the  will. 

Held,  that  it  was  not  the  province  of  the  court  to  dispose  of  decedent's 
property  in  accordance  with  its  notions  of  justice,  nor  could  it  deal 
with  suspicions  of  undue  influence  not  shown  to  have  been  exeroised; 
that  the  proponents  had  made  out  a  strong  affirmative  case,  which  con- 
testants had  not  overthrown ;  and  that  the  petition  for  probate  should 
be  granted. 

The  decedent  died  May  12,  1880,  leaving  him  sor- 
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viving  a  sister  and  several  nephews  and  nieces,  none  of 
whom  ever  resided  in  the  city  of  Kingston.  After  his 
death,  Marius  D.,  and  Sarah  A.  Perrine,  with  whom  he 
had  boarded  for  a  number  of  years,  presented  for  pro- 
bate as  the  last  will  and  testament  of  deceased,  a  paper 
purporting  to  give,  devise  and  bequeath  all  of  his  prop- 
erty to  them.  Further  facts  appear  sufficiently  in  the 
opinion. 

A.  H.  Van  Bubek  and  Charleb  A.  Fowleb,  far  proponents. 
SoHOONicAKER  &  LmeoN,  for  eontegUmU. 

The  Subrogate. — The  evidence  shows  that  the  will 
was  executed  with  the  formalities  required  by  stat- 
ute. It  also  shows  that  the  testator  was,  at  the  time 
of  making  his  will,  a  person  of  sound  mind.  The  only 
ground  upon  which  the  contestants  now  oppose  the 
probate  of  the  will  is  that  undue  influence  wp,s  exercised 
oyer  the  testator,  by  the  beneficiaries  of  the  will. 

We  shall  consider,  then,  before  examining  the  evi- 
dence, first,  what  constitutes  undue  influence,  and 
second,  which  side  has  the  burden  of  proof. 

The  court  says,  in  Newhouse  v,  Godwin  (17  5ari., 
336) :  ''  The  mere  fact  that  the  mind  of  the  testator  has 
been  influenced  by  the  arguments  or  persuasions  of  the 
I)ersons  principally  benefited,  however  indecorous,  in- 
delicate or  improper  they  may  be,  will  not,  ordinarily, 
in  the  absence  of  fraud,  vitiate  a  will ;"  in  Blanchard  ??. 
Nestle  (3  Denio^  37),  that  "a  person  has  a  right  by  fair 
argument  or  persuasion  to  induce  another  to  make  a  will, 
and  even  to  make  it  in  his  own  favor  ;"  and  in  Kinne  v. 
Johnson  (60  Barb.^  69),  that  "the  influence  arising  from 
gratitude,  affection  or  esteem,  is  not  undue.'' 

Vol.  v.— 41 
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Many  other  authorities  might  be  citedi  but  these  are 
sufficient  to  establish  the  proposition  that  it  is  not  suffi- 
cient to  vitiate  a  will,  to  show  that  the  bc^neficiary  has 
undertaken  to  fairly  influence  the  testator  to  make  a  will 
in  his  behalf ;  in  other  words,  that  it  is  not  influence  by 
the  beneficiary  that  vitiates  the  act  of  the  testator,  but 
undue  inflaence,  amounting  to  moral  coercion,  which 
restrains  independent  action  and  destroys  free  agency ; 
ov  that,  by  importunity  which  he  was  unable  to  resist, 
the  testator  was  constrained  to  do  that  which  was  against 
his  free  will  and  desire  (Children's  Aid  Society  v. 
Loveridge,  70  N.  F.,  387). 

The  burden  of  proving  that  the  execution  of  a  will,  in 
favor  of  the  beneficiaries,  was  procured  by  undue  in- 
fluence, rests  upon  the  contestants,  where  it  appears  that 
it  was  duly  executed  by  a  person  of  sound  mind  at  the 
time  of  the  execution  (Tyler  v.  Gardiner,  35  iV^.  I" ,  659). 
There  is  no  evidence  in  this  case,  showing  that  either 
Perrine  or  his  wife  ever  asked  Gteorge  W.  Ewen  to  make 
a  will  in  their  behalf,  and,  in  the  absence  of  direct  testi- 
mony showing  that  the  beneficiaries  used  undue  influence 
in  procuring  the  making  of  the  will  in  their  favor,  it  is 
the  duty  of  the  court  to  examine  all  the  circumstances 
in  the  case,  to  see  if  they  show  affirmative  facts  from 
which  such  influence  can  be  inferred.  The  evidence 
shows  that  both  of  the  beneficiaries  had  abundant  op- 
portunity to  exert  undue  influence,  but  does  the  evidence 
show  facts  from  which  the  court  can  infer  that  they  did 
use  it  ?  The  testator  by  his  will  ignores,  entirely,  his 
relatives,  and  gives  all  of  his  property  to  the  people  with 
whom  he  boarded,  and  apparently  without  any  adequate 
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reason  for  it.  By  so  doing  he  seems  to  have  acted  un- 
justly and  unnaturally. 

It  must  be  borne  in  mind,  however,  that  it  is  not  the 
province  of  the  court  to  dispose  of  a  decedent's  property 
according  to  the  court's  notions  of  right  and  justice ; 
but,  on  the  contrary,  every  person  has  a  right  to  make 
such  a  disposition  of  his  proj^erty  as  he  chooses,  and  full 
effect  must  be  given  to  the  intentions  of  the  testator, 
where  it  appears  that  the  will  has  been  duly  executed, 
that  the  testator  at  the  time  of  execution  was  com(pos 
mentis^  and  that  the  making  of  the  same  was  his  own 
independent  act. 

It  has  been  frequently  held  that  the  fact,  that  the 
will  gives  all  of  the  property  of  the  testator  to  persons 
not  related  to  him,  does  not  raise  an  inference  of  undue 
influence  (Deas  n.  Wandell,  1  Hun^  120).  George  W. 
Ewen,  at  the  time  of  making  his  will,  was  about  eighty- 
five  years  old,  and  was  in  feeble  health,  and,  it  is  claimed 
by  the  contestants,  was  in  such  a  condition,  both  physi- 
cally and.mentally,  as  to  make  him  dependent  upon  some 
one,  and  consequently  could  have  been  easily  induced,  by 
those  by  whom  he  was  surrounded,  to  make  a  will  in 
their  favor.  While  it  is  true  that  he  might  have  been 
persuaded,  by  reason  of  his  age  and  feeble  health,  to  do 
an  act  he  would  not  have  done  otherwise,  I  am  unable  to 
find  any  fact  from  which  the  inference  can  be  drawn  that 
he  was  thus  influenced  by  the  beneficiaries.  The  evi- 
dence of  old  age,  feeble  mind  and  body,  considered  alone 
and  apart  from  any  other  fact,  does  not  even  raise  a  pre- 
sumption against  the  will.  In  Horn  z?.  Pullman  (72  iV^. 
F.,  269),  the  court  says  that  '*  there  is  no  presumption 
against  a  will,  because  made  by  a  person  of  advanced 
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age,  nor  can  incapacity  to  make  a  will  be  inferred  from 
an  enfeebled  condition  of  mind  or  body."  If  the  testa- 
tor has  sufficient  intelligence  to  comprehend  the  condi- 
tion of  his  property,  his  relation  to  those  who  are,  or  may 
be,  the  objects  of  his  bwmty,  and  the  scope  and  mean- 
ing of  the  provisions  of  his  will,  and  if  it  is  his  free  act^ 
it  will  be  sustained.  The  question  in  all  such  cases 
is,  simply, — was  the  will  the  free  act  of  a  competent  tes- 
tator ?  The  fact  that  its  provisions  were  inequitable  and 
unjust  furnishes  no  ground  for  disturbing  it. 

Dr.  Shafer,  the  only  physician  examined,  testified 
that  he  was  present  at  the  time  of  the  execution  of  the 
will;  that  Ewen's  mental  condition  was  sound.  The 
witnesses  to  the  will  are  Augustus  H.  Van  Buren  and 
Dr.  Levi  Shafer.  Mr.  Van  Buren  testified  that  he  wrote 
the  body  of  the  will  at  his  office,  took  the  paper  to  the 
house  where  Mr.  Ewen  was  living,  met  Dr.  Levi  Shafer 
there,  and  together  they  went  into  the  room  occupied  by 
Mr.  Ewen;  found  him  sitting  in  a  chair  ;  *' he  spoke  to 
us,  and  we  to  him  ;  I  asked  him  if  he  was  ready  to  exe- 
cute the  pai)er  he  desired  me  to  draw  ;  he  said  *  Yes' ; 
I  read  the  will  over  to  him  twice,  and  then  handed  it  to 
him  ;  he  held  it  for  some  time,  read  it  over,  and  then 
signed  it;  Mr.  Ewen  then  said,  'Gentlemen,  I  declare 
this  to  be  my  last  will  and  testament,  and  request  you 
and  the  doctor  to  sign  as  witnesses;'  which  we  did;  Mr. 
Ewen  was  present  when  we  signed.  He  was  sound  men- 
tally, and  was  under  no  restraint."  The  witness  also 
states  that  no  one  else  was  present  in  the  room  on  that 
occasion,  aside  from  Mr.  Ewen,  Dr.  Shafer  and  himself. 

Dr.  Sliafer,  the  other  subscribing  witness,  testified 
that,  at  the  time  of  the  execution  of  the  will,  he  entered 
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Mr.  Ewen's  room  and  found  him  sitting  in  a  chair,  and 
that,  after  making  some  general  remarks  about  his 
health,  ''  Mr.  Van  Buren  proceeded  to  read  the  will  ;  he 
read  the  will  aloud ;  Mr.  Ewen  then  took  the  pai)er  in 
his  hand  and  held  it  some  little  time,  and  then  signed  ir, 
after  which  he  asked  Van  Buren  and  mvself  to  aflBx  our 
names ;  he  said  the  paper  was  his  last  will  and  tes- 
tament, and  we  signed  our  names  as  witnesses  to  the 
transaction  ;  no  one  was  in  the  room  while  I  was  there 
except  Ewen,  Van  Buren  and  myself.  His  mental  con- 
dition was  sound,  and  he  was  not  under  any  restraint." 

At  the  time  of  the  execution  of  the  will,  therefore,  ir 
appears  that  neither  of  the  beneficiaries  was  present  to 
exercise  any  restraint  over  him  ;  and  his  physician  testi- 
fies that  he  was  at  that  time  mentally  sound,  and  not 
under  any  restraint.  There  is  no  evidence  in  the  case, 
as  to  his  mental  condition  on  that  day,  aside  from  the 
testimony  of  the  subscribing  witnesses.  It  is  clear  that 
this  testimony,  considered  alone,  establishes  affirmatively 
that  the  will  was  duly  executed,  that  the  testator  was  of 
sound  mind,  and  that  the  making  of  the  will  was  his  own 
free  and  independent  act. 

The  age  of  Mr.  Ewen,  his  feeble  condition,  the  fact 
that  he  boarded  with  the  Perrines,  the  abundant  motive 
and  opportunity  of  the  beneficiaries  for  influencing  hiai 
to  give  them  his  property,  the  fact  that  their  conduct 
impresses  the  court  that  they  would  not  consider  it 
morally  wrong  to  exert  such  influence  if  necessary,  and 
the  character  and  conduct,  while  on  the  stand,  of  some 
of  the  witnesses  for  the  proponents,  excite  the  suspicion 
that  perhaps  the  whole  truth  has  not  been  proven  ;  that 
there  may  have  been  much  more  done  by  the  beneticia- 
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lies  in  bringing  about  this  result  than  appears  on  this 
contest.  But  the  court  cannot  deal  with  suspicions  ;  and 
these  facts,  together  with  the  other  circumstances 
proven,  are  not  sufficient  to  warrant  or  justify  the  court 
in  finding  that  they  overcome  the  positive  testimony  of 
the  subscribing  witnesses. 

The  testimony  of  Mr.  Carter,  John  W.  Kerr,  Mrs. 
Decker,  Mrs.  Thompson  and  Andrew  Bostwick  shows 
that  he  had  stated  to  different  persons,  during  the  three 
years  preceding  his  death,  that  he  intended  to  give  his 
property  to  Mr.  and  Mrs.  Perrine  when  he  had  done 
with  it.  This  evidence  indicates  strongly  that  the  dispo- 
sition which  he  finally  made  of  his  property  had  been  in 
contemplation  for  a  long  time.  Evidence  of  the  testa- 
mentary wishes  of  a  testator  have  always  been  consid- 
ered by  the  courts  as  having  great  weight,  in  considering 
whether  or  not  the  making  of  a  will  was  the  free  and  in- 
dependent act  of  the  testator,  or  whether  the  same  was 
the  result  of  undue  influence.  In  Wilson  v.  Moran  (3 
Brad/.  J  172),  the  court  says  that  "  the  probability  of  the 
will  being  the  free  act  of  the  testator  is  sustained  also 
by  testimony  as  to  the  testamentary  wishes,  orally  ex- 
pressed at  other  periods  and  to  other  parties." 

A  very  large  amount  of  evidence  has  been  taken  on 
this  contest,  but  I  do  not  consider  it  necessary  to  refer 
to  it  further,  as  there  is  positive  testimony  showing  that, 
for  nearly  three  years,  the  testator  had  stated  that  it  was 
his  intention  to  give  his  property  to  the  Perrines  when 
he  had  done  with  it ;  that,  over  a  month  before  the  exe- 
cution of  the  will,  he  had  so  disposed  of  his  moneys  in 
the  savings  bank  that  the  Perrines  would  receive  it  after 
his  death  ;  that  he  gave  to  Mr.  Van  Baren  the  necessary 
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instructions  for  drawing  the  will  before  the  execution  of 
it,  and  that  they  were  alone  at  the  time,  and  that  he 
finally  executed  it  in  the  manner  described  by  the  sub- 
scribing witnesses.  This  evidence,  considered  with  the 
testimony  of  Dr.  ^afer,  that,  at  the  time  of  the  execu- 
tion of  the  wUl,  he  was  mentally  sound  and  not  under 
any  restraint,  makes  a  strong  afltanative  case  for  the 
proponents.  The  suspicious  facts  and  circumstances 
shown  by  the  contestants  are  not  sufficiently  strong  to 
overcome  this  positive  testimony,  and  the  proponents 
are  therefore  entitled  to  have  the  will  admitted  to  pro- 
bate. 

Decreed  accordingly. 
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ABSENCE. 
See  Marktaqb,  4. 

ACCOUNTING. 


1.  Time  devoted  by  executors'  counsel  to  examining  the  law,  and  draw- 

ing and  settling  the  decree,  on  an  accounting  which  is  not  contested, 
is  jiot  occupied  in  ''  preparing  for  the  trial/'  within  the  meaning  of 
Code  Civ.  Pro. ,  §  2662.    Matter  of  Jfife»,  110. 

2.  The  allowance  of  $25,  to  executors,  etc.,  under  Code  Civ.  Pro.,  §2561, 

is  designed  to  cover  all  the  proceedings  on  an  accounting  where  no 
trial  is  had,  except  the  preparation  of  the  account;  unless,  it  teems, 
where,  objections  having  been  filed,  and  reasonable  preparation  made, 
the  objections  are  withdrawn  before  trial.    Id. 

3.  The  question,  what  is  a  judicial  settlement  of  the  account  of  an  ex- 

ecutor, etc.,  under  that  Code, — discussed.    JUL 

4.  Certain  items,  each  under  $20,  not  accompanied  by  proper  vouchers  or 

proof,  allowed  in  executora'  account,  because  not  exceeding,  in  the  ag- 
gregate, $500.    Smith  v.  Bia^y,  196.' 

5.  A  party  objecting  to  an  account  must  sustain  his  objections  by  proof, 

before  they  can  be  allowed.     Ca/rroU  v.  Hugltes,  887. 

6.  Charges  for  legal  services,  rendered  to  an  administrator,  etc.,  upon  an 

accounting,  must  be  separately  stated,  and  accompanied  with  an  affi 
davit  showing  conformity  to  Code  Civ.  Pro.,  §  2562.    Id. 

7.  Exceptions  to  a  referee's  report,  on  an  accounting,  to  answer  any  usefu, 

purpose,  must  specilically  point  out  the  errors  complained  of,  where 
the  latter  do  not  appear  from  a  mere  denial  of  the  correctness  of  the 
finding.    Ingrem  v.  Maekey,  857. 

8.  An  application,  under  Code  Civ.  Pro.,  §2606,  to  compel  the  represent- 

ative of  a  deceased  co-representative  to  account  and  deliver  over 
propeity,  is  not  terminated  by  a  verified  denial  that  property  has  come 
into  the  possession  or  is  under  the  control  of  such  representative.  The 
applicant  has  a  right  to  examine  the  respondent  under  section  2785. 
Wood  V.  Crooks,  881. 

9.  Section  2718  of  that  Code,  providing  for  a  dismissal  of  the  petition  by 
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the  Surrogate,  upon  the  filing  of  a  yerified  answer,  raising  a  doubt  as 
to  the  validity  of  petitioner's  claim,  refers  exclusively  to  proceedings 
taken  under  §  2717,  and  has  no  application  to  those  taken  under 
§2606.    Id, 

10.  Upon  an  application  by  a  legatee,  under  Code  Civ.  Pro.,  §  2606,  to 
compel  the  representative  of  a  deceased  executor  to  account  for  and 
deliver  over  trust  property,  and  pay  the  legacy,  the  respondent  filed  u 
verified  answer  denying  the  receipt  of  any  such  proi>erty,  which  an- 
swer w^as  not  controverted.  Held,  that  this  terminated  the  proceeding, 
the  petitioner  having  no  right  to  insist  on  continuing,  in  order  to  prove 
the  amount  due  her,  ns  a  basis  for  an  action  on  the  deceased  executor's 
ofiicial  bond.     Peek  v.  Slterwood,  416. 

11.  Under  Code  Civ.  Pro.,  §  2606,  the  representative  of  a  deceased  executor, 
etc.,  may  be  compelled  to  render  successive  accounts  to  each  of  the 
persons  therein  mentioned  as  having  a  right  to  demand  an  account, 
etc.     Spencer  v.  FopJiam,  425. 

12.  It  seems,  that  the  rule  is  otherwise  with  respect  to  an  accounting  re- 
quired, under  section  2605,  of  a  representative  whose  letters  have  been 
revoked,  for,  in  that  case,  he  may  apply  for  a  judicial  settlement  of  his 
account  under  section  2782.    Id. 

18.  A  legatee  who  institutes  proceedings  under  section  2606,  wherein  a  de- 
cree is  rendered  directing  the  deliveiy  of  trust  property,  is  not  entitled 
to  a  direction  for  the  delivery  thereof  to  himself,  but  only  to  a  succes- 
sor in  office,  or  "such  other  person  as  is  authorized  by  law  "  (§  2603) 
to  receive  it,  in  order  to  properly  administer  the  same;  the  object  of 
the  section  being  to  enable  any  one  interested  to  compel  the  placing  of 
the  funds  in  official  custody.    Id. 

14.  One  entitled  to  a  remainder  after  a  life  estate  given  by  will  is  a  "  person 
interested  in  the  estate,"  within  the  meaning  of  Code  Civ.  Pro.,  §  2726. 
permitting  such  a  person  to  apply  to  compel  an  executor  to  settle  his 
account.     CampbeU  v.  Purdy,  434. 

15.  The  creditors  of  a  distributee  are- not  proper  parties  to  an  accounting 
of  the  administrator  before  the  SuiTogate,  and  cannot  contest  the  va- 
lidity of  the  assignment  of  such  distributee's  share.  Duncan  v.  Guegt, 
440. 

16.  G.,  as  next  of  kin  of  the  intestate,  was  entitled  to  a  distributive  share 
of  the  estate,  which  he  assigned  to  his  wife.  His  creditors  attached, 
in  the  hands  of  the  administrator,  the  share  so  assigned,  claiming  that 
the  assignment  was  fraudulent  and  void.  Upon  the  accounting  of 
the  administrator,  the  creditors  sought  to  intervene  and  to  prevent 
the  payment  of  the  share  to  the  wife  until  the  validity  of  the  as- 
signment to  her  could  be  settled.  Hdd,  that  the  creditors  had  no 
standing  in  the  Surrogate's  court,  and  that  the  share  must  be  paid  to 
the  wife  as  assignee.    Id, 

17.  Under  Code  Civ.  Pro.,  §  2785,  authorizing  the  Surrogate  to  require  an 
accounting  executor  or  administrator  "  to  attend  and  be  examined  un- 
der oath,"  that  officer  has  power,  in  his  discretion,  to  direct  such  an 
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examination,  upon  application  therefor,  whether  formal  objections  to 
the  account  have  been  filed  or  not.     Geer  v.  Bafisam,  578. 
See  CosTB,  2;  Discovert  and  Inspection,  1;  Executors  and  Adminis- 
trators, 3;  Guardian  and  Ward,  7;  Testamentary  Trustee,  16. 

ADMINISTRATOR. 
See  Executors  and  Administrators. 

ADmNISTRATOR  WITH  WILL  ANNEXED. 

1.  Although  Code  Civ.  Pro.,  §§  2645, 2667,  literally  requires  an  administni- 

tor  with  the  will  annexed  to  give  a  bond  in  a  penalty  *'  not  less  than 
twice  the  value  of  the  personal  property  of  which  the  decedent  died 
possessed,"  etc.,  yet,  where  he  is  also  an  administrator  de  bonia  non, 
those  provisions  are  to  be  construed  as  fixing  the  minimum  penalty  of 
his  bond  at  the  value  of  the  property  left  unadministered.  Sutton  v. 
Weeks,  353. 

2.  Where  no  assets  had  come  to  the  hands  of  an  administrator  with  the 

will  annexed,  but  it  appeared  that  he  had  commenced  an  action  in  the 
supreme  court,  for  claims  due  to  the  estate,  and  that  the  penalty  of  his 
bond  was  sufficiently  great  to  secure  the  probable  recovery  therein — 
on  an  ai)plication  by  a  party  to  the  action  to  compel  additional  se- 
curity. Held,  that  the  powers  of  the  supreme  court  were  ample  to  pro- 
tect all  parties  in  case  of  the  recovery  of  a  greater  amount,  and  that  the 
administrator  might,  if  necessary,  be  required  to  give  increased  security 
before  receiving  the  money.    Id. 

See  Testamentart  Trustee,  15. 

ADVANCES. 
See  Guardian  and  Ward,  7. 

ALIENATION. 
See  AoGOUNTiNO,  16;  Suspension  of  Ownership. 

ALTERATION  OF  WILL. 
See  Execution  op  Well,  11,  13. 

AMENDMENT. 

« 

See  Inventory,  2,  8;  Yarianob. 

ANCILLARY  LETTERS. 

1.  The  will  of  a  citizen  of  the  United  States,  residing  in  China,  admitted 
to  probate  by  the  court  of  the  United  States  consulate-general  at 
Shanghai,  may  be  presumed  to  have  been  executed  according  to  the 
laws  of  China;  and  on  the  production,  to  a  Surrogate's  court  here,  of 


6fi3  INDEX. 

'  a&  exemplified  copy  of  tbe  record  thereof,  under  tibe  aeal  of  such  con- 
sulate, letters  could  be  issued  thereon,  under  fi  B.  8,,  67,  g  98  (revised 
in  Code  Civ.  Pro.,  g  3605).    Matter  of  Taintar,  79. 

2.  Where  an  applicatiou  is  made,  pursuant  to  Code  Civ.  Pro..  §  2095,  for 

anclllar}'^  letters  under  a  will  proved  in  a  court  of  another  State,  by 
whose  laws  wills  are  admitted  by  the  oral  direction  of  the  court,  with- 
out any  written  "judgment,  decree  or  order," — that  fact  should  appear 
by  the  certificates  of  exemplification,  or,  if  such  a  certificate  is  refused, 
then  by  the  afildavit  of  a  person  having  knowledge  of  those  laws.  Mat- 
ter of  Hudson,  333. 

3.  It  ieems,  that  a  will  proved  before  the  Surrogate  of  a  county  of  tbe  State 

of  New  Jersey — it  appearing,  by  the  certificate  of  the  Secretary  of 
that  State,  thiit  such  Surrogate  has  jurisdiction,  and  that  he  i:i  i/tc  ckrk 
of  the  orphans'  court  of  his  county,  which  is  a  couil  "  duly  constitu- 
ted," etc.  (Code  Civ.  Pro.,  §2705),  may,  by  a  liberal  construction,  Ik; 
deemed  to  have  "been  admitted  to  probate  by  a  competent  court," 
within  the  meaning  of  Code  Civ.  Pro.,  §  2695;  the  authorized  and  au- 
thenticated  act  of  the  clerk,  an  officer  and  component  part  of  his 
court,  being  considered  as  performed  by  the  latter.    Jd. 

SeeLETTEBs  of  Administration;  Letters  Testaxentary. 

ANNUITY. 

1.  The  testator  was  divorced  from  his  wife  in  1857,  for  adultery  with  N., 

and  forbidden  to  remarry.  From  1857,  until  his  death  in  1879,  he  co- 
habited with  N.  as  his  wife,  without  a  marriage.  By  his  will  he  gave 
to  his  '*  beloved  wife,"  N.,  nil  his  household  furniture,  plate,  etc.,  and 
a  life  annuity  of  $1,000,  adding  **  the  above  provisions  in  favor  of  m}- 
wife  to  be  in  lieu  of  dower."  Payment  of  the  annuity  *'in  lieu  of 
dower,"  was  opposed  by  tho.se  interested  in  the  residuary  estate,  on  the 
ground  that  it  was  void.  Held,  1.  Thatthemisdcscilptionof  thcleg:iie' 
as  testator's  wife  did  not  avoid  the  legacy,  as  there  was  no  ambij^iity 
in  respect  to  the  person  intended,  and  no  fraud  was  practiced  ou  the 
testator.  2.  That  the  expressed  consideration,  "in  lieu  uf  dower,'* 
though  unlrne  and  impossible,  did  not  avoid  tbe  legacy,  since  no  coti- 
sideration  was  necessary  to  its  validity.    Klein  v.  Hayek,  210. 

2.  The  testator,  by  his  will,  gave  to  his  wif^  an  annuity  of  "fifteen  hun- 

dred dollars.  United  States  currency,  the  United  States  currency  to  be 
calculated  at  the  rate  of  one  hundred  and  ten  dollars  currency  for 
every  one  hundred  dolhirs  United  States  gold,  if,  at  the  time  when  the 
above  payments  commence,  specie  payments  should  have  been  resumwl, 
and  also  if  gold  should  have  gone  higher."  Specie  payments  were  re- 
sumed before  payment  of  the  annuity  commenced.  The  executor  hav- 
ing paid  to  the  widow  $1,610  per  annum,  on  his  accounting  the  next 
of  kin  objected  tbat  the  payment  should  have  been  $1,500  per  annum. 
Beld,  1.  That  the  intent  of  the  testator  was  that,  if  currency  remained 
below  par  and  above  a  point  at  which  gold  was  estimated  at  110.  the 
widow  should  receive  $1,500  in  currency,  per  annum,  but  that,  if  cur- 
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rency  rose  to  par  or  depreciated  below  the  point  at  which  gold  wnR  or 
timated  at  110,  she  should  receive  the  equivalent  of  $1,883.64  in  gold. 
2.  That,  specie  payments  having  \yeeii  resumed,  the  annual  payment 
should  have  been  the  last-named  stun,  and  that  the  excess  pni<l  by  the 
executor  should  be  charged  to  him,  with  interest;  and  he  be  allowed  to 
deduct  the  same  from  future  payments  of  the  annuity.  Schutz  v. 
aiutzer,  844. 
^.  Where  an  annuity  given  by  will  is  derived  from  the  bequest  of  a  fixed 
sum,  the  beneficiary  may  assign  his  interest — the  provisions  of  \  R.  8., 
730,  §g  63,  G5,  relating  to  the  alienation  of  trust  interests,  even  if  held 
to  include  trusts  of  personalty,  not  applying  to  such  a  case.  Cock$  v. 
Barlow,  406. 

See  Lbgacy. 

APPOINTMENT  OP  EXECUTOR. 

See  ExBGUTORS  aitd  Adictkistrators,  6,  22-25;  Will,  11. 

APPOINTMENT,  POWER  OP. 
See  I^GACT,  0,  10. 

ASSETS. 

The  intestate,  at  the  time  of  her  death,  possessed,  besides  other  property, 
certain  moneys  deposited  in  savings  banks  in  her  own  name,  individu- 
ally, and  in  trust  for  her  several  children.  Upon  an  application  by 
one  of  the  children  to  compel  her  father,  the  administrator,  to  account 
for  these  moneys,  the  evidence  showed  that  they  were  derived  exclu- 
sively from  his  earnings,  and  that  he  had  delivered  them  to  the  intes- 
tate,  as  his  agent,  to  deposit  the  same  in  tnist;  that  he  had  withdrawn 
the  moneys  from  bank  through  the  instrumentality  of  his  letters, 
making  an  entry,  in  an  account-book,  of  the  receipt  thereof,  as  of 
a  portion  of  the  effects  of  the  intestate,  and  had  re-deposited  a  portion 
in  his  own  name,  as  trustee  for  certain  of  the  children,  but  subsequent!}' 
withdrew  the  amounts  and  claimed  to  have  expended  the  moneys  for 
the  support  and  maintenance  of  the  children.  Held,  1.  That  the  hus- 
band, by  the  mere  delivery  of  these  moneys  to  his  wife,  did  not  divest 
himself  of  his  title  thereto,  and  tliat  he  was  not  estoppe<l  from  claim- 
ing title  by  the  entrj'-  in  his  account-book,  nor  by  procuring  the  monej's 
through  the  instrumentality  of  his  letters.  2.  That,  upon  the  peti- 
tioner's own  theory,  the  moneys  claimed  by  the  children  did  not  con- 
stitute assets  of  tlie  intestate's  estate,  for  which  the  administrator,  as 
«uch,  could  be  called  to  account  in  the  Surrogate's  court,  but  that 
their  remedy  was  an  action  against  the  htisband,  for  conversion.  CnyiM 
V.  Brady,  1. 

See  Administratoii  with  Will  Aitnexed.  2;  Executors  ai«(d  Admoyib- 
TRATOR8,  2;  Funeral  Expenses,  1;  Intentort. 
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A8SIGNMEKT. 
See  AooouKTma,  16;  Aitnuity,  8;  Legacy,  10, 13, 18. 

ATTACHMENT. 
See  Contempt. 

ATTESTATION  CLAUSE. 
See  Execution  o'f  Will,  1,  19. 

BEQUEST. 
See  Annuitt;  Chakitable  Bequests;  Leqact;  Will. 

BILLS  AND  NOTES. 
See  Indorsbr. 

BOND. 
SeeMoBTGAGB;  Official  Bond. 

BOND,  OFFICIAL. 
See  Administrator  with  Will  Annexed,  1,  3. 

BOOK  ACCOUNTS. 
See  Executors  and  Administrators,  17. 

BOOKS  AND  PAPERS. 
See  Discovery  and  Inspection. 

BURDEN  OF  PROOF. 
See  Probate  of  Will;  Testamentary  Capacity;  Undue  Influence. 

BURIAL  PLOT. 
See  Funeral  Expenses,  2. 

cases  approved,  commented  upon,  compared,  criti- 

cised,  declared  overruled,  distinguished, 

doubted,  explained,  followed. 

Adair  t».  Brimmer,  74  N.  Y.,  639,  distinguished.    Dixon  v.  Storm,  419. 
Bain  9.  Matteson,  54  N.  Y.,  663,  explained.    MaUer  of  Clark,  466. 
Bates  V,  Underhill,  3  Redf.,  365,  declared  overruled.    Laeei/  v.  Dam,  801. 
Bevan  v.  Cooper,  72  N.  Y.,  317,  explained.     Steinele  v.  OeehtHer,  312. 
Bunn  f>,  Vaughan,  3  Keyes,  345,  commented  upon.     Orotoe  v.  Bradi/,  1. 
Coffin  D.  Coffin,  23  N.  Y.,  9,  compared.    Bradj/  v.  McGrosson,  431. 
Conboy  c.  Jennings,  1  T.  &  C,  622.  distinguished.  Brady  v.  MeCrouon,  481. 
Conboy  v,  Jennings,  1  T.  &  C,  622.  distinguished.    DmneU  v.  Taylor,  661. 
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Curtis  f>.  Smith,  60  Barb.,  9,  commented  npon.     Crowe  v.  Brady,  1. 
Dakia  c.  Demming,  6  Paige,  95,  explained.    8eeor  v.  SerUii,  570. 
Delafleld  f>.  Parish,  25  N.  Y.,  9,  explained.    Dickie  v.  Van  Vleck,  2d4. 
Dclafleld  v.  Parish.  25  N.  Y.,  9,  explained.    Legg  v.  Myer,  628. 
Dunning  v.  Ocean  Nat.  Bank,  61  N.  Y.,  497,  explained.    Matter  of  Clark, 

466. 
East  River  Bank  v.  McCaffrey,  3  Redf.,  97,  approved.    Hurd  v.  CaUaJian, 

393. 
Freeman  «.  Kellogg.  4  Redf.,  225,  criticised.    Martin  v.  Duke,  597. 
Halsey  tJ.  Van  Amringc,  6  Paige,  12,  explained.     Secor  v.  Sentie,  570. 
Heady's  Will.  15  Abb.  N.  S.,  211,  distinguished.     Matter  of  Collins,  20. 
Heady's  Will,  15  Abb.  N.  S.,  211,  distinguished.    Brady  y.  MeCrosson,  431. 
Heard  v.  Case,  23  How.  Pr.,  546,  distinguished.     Tuttle  v.  Heidermann, 

199. 
Heard  «.  Case,  23  How.  Pr.,  546,  followed.    8teineley,  OechOer,  312. 
Hitchcock  V.  Thompson,  6  Hun,  279,  doubted.    Hemtt  v.  Hewitt,  271. 
Kane  tJ.  Gott,  24  Wend.,  641,  commented  upon.     Croioe  v.  Brady,  1. 
McGuire  «.  Kerr,  2  Bradf.,  257,  distinguished.    Brady  v.  McCrowton,  431. 
Manice  «.  Manice,  43  N.  Y.,  303,  distinguished.    Bicharde  v.  Mn/re,  278. 
Monarque  «?.  Monarque,  80  N.  Y.,  320,  compared.    Dickie  y.    Van  Vleek, 

284. 
Pruyn  v.  Brinkerhoff,  7  Abb.  N.  S.,  400,  distinguished.      Matter  of  Burke, 

369. 
Sanford  d.  Granger,  12  Barb.,  392,  followed.    KavanagJiy.  Wilson,  43. 
Savage  v,  Burnham.  17  N.  Y.,  561.  commented  upon.     Crotoe  v.  Brady,  1. 
Sisters  of  Charity  p.   Kelly,  67  N.  Y.,  415,  distinguished.    Brady  v.  Mc- 

Crosson,  431. 
Staunton  v.  Parker,  19  Hun,  55.  criticised.     Pearsall  v.  Elmer,  181. 
Van  Schuyver  v.  Mulford,  59  N.  Y.,  426,  distinguished.   EicJiards  v.  Moore, 

^78. 
Williams  v.  Thorn,  70  N.  Y..  270,  distinguished.     Cocks  v.  Barloto,  406. 
Wood  c.  Byington,  2  Barb.  Cb.,  387,  followed.     Katanagh  v.  WUson,  43. 

CESTUI  QUE  TRUST. 

1.  Where  a  trustee  claims  a  confirmation,  by  the  cestui  que  trust,  of  the 

former's  unlawful  acts,  in  dealing  with  the  estate,  the  rule  is  that  the 
party  confirming  must  not  labor  under  any  disability,  must  act  deliber- 
ately, upon  full  information,  without  false  suggestion  or  reservation 
on  the  part  of  the  trustee,  and  must  be  aware  of  the  law  that  he  might 
impeach  the  transaction  in  a  court  of  equity.    Luers  v.  Brum^es,  32. 

2.  One  named  as  cestui  que  trust  in  a  will  may  take,  under  its  provisions, 

in  trust  for  himself  and  others.     Cocks  v.  Barlow,  406. 
8.  A  eesitm  que  trust  may,  by  executing  a  formal  release,  discharge  all  or 
any  of  several  trustees  from  liability  for  a  breach  of  the  trust    73. 

CHARITABLE  BEQUESTS. 
Sec  Lbgact,  15. 
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CODE  OF  CIVIL  PROCEDURB. 
[Sec^wna  construed  or  eUed.} 

§  17.  McCue  Y.  O'ffara,  886. 

§g  808-809.  Dale  v.  Stokes,  886. 

§  829.  BumeU  v.  ^Toble,  69. 

g  829.  Matter  of  Bui^,  869.  \ 

§  835.  PearsaU  v.  Elmer,  181. 

§  1865.  MeNoMy  v.  Br&um,  872. 

§  1865.  Early  v.  Early,  876. 

§  2472,  subd.  8.  Thompson  v.  Jfo«,  574 

§  2472,  subd.  8.  DaU  v.  Stokes,  586. 

^  2474.  HeUmun  v.  «/b9i^«,  398. 

§  2475.  IleUman  v.  </<9n««,  398. 

§  2476.  Oviedo  v.  2>i/^,  187. 

§  2481.  subd.  5.  Bale  v.  J^tokes,  586. 

§  2481.  subd.  6.  Heilman  v.  Jones,  398. 

§  2481,  subd.  6.  Becker  v.  .8b(^tM,  488. 

§  2481,  subd.  11.  Tompkins  v.  Moseman,  402. 

§  2514,  subd.  6.  Matter  of  Clark,  466. 

^  2514,  subd.  6.  Matter  of  BoosooeU,  601. 

§  2514,  subd.  8.  Matter  of  MUes,  110. 

§2514.  subd.  9.  Mait^  of  MUes,  110. 

§2530.  Matter  of  Ludlow,  mi. 

§  2581.  Matter  of  Ludlow,  391. 

§  2588.  Dale  v.  Stokes,  586. 

§  2555.   WoodJumse  v.  Fba(2A<?tMf.  181. 

§  2555.  Joel  v.  Bitterman,  186. 

§  2557.  C/ioiAvT  V.  C^o/Aw,  480. 

S  2558.  Matter  of  MOes,  110. 

§  2558.  MeCue  v.  O'Hara,  886. 

§  2561.  Jtfa^ter  of  MUes,  110. 

§  2502.  ifaW^r  of  Miles,  110. 

^  2562.  Hnntard  v.  Hewlett,  880. 

§  2563.   CarwM  v.  ^tt^A<M,  887. 

§  2608.  Peck  V.  Sfierwood,  416. 

§  2608.  -8j?<?ncer  v.  i^p^aw.  426. 

§  2605.  Spencer  v.  Popham,  426. 

5^  2606.   Wax?  V.  Orooke,  881. 

§  2606.  Pe<^  V.  Sherteood,  416. 

§  2606.  Spencer  v.  i^Aa»».  425. 

§  2617.  Lafferiy  v.  Zajftfrty.  826. 

§  2631.  McNaUy  v.  5hwn,  872. 

§  2687.  Martin  v.  Duke,  697. 

§  2638.  i/iirftn  v.  Dtike,  697. 

§  2645.  Sutton  v.  fFddte,  858. 

§  2647.  Heilman  v.  J<>n«».  898. 
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§  2648.  Becker  y.  Bochus,  488. 

§  2661.  Matter  of  Demmert,  299.  • 

§  2667.  Sutton  v.  Weeks,  853. 

§  2688.  Matter  of  BooseMU,  601. 

§  2695.  Matter  of  Taintor,  79. 

§  2695.  Matter  of  Hudson^  888.       • 

§  2696.   Weed  v.  Waterhiiry,  114. 

§  2705.  Matter  offfud^n,  338. 

§  2715.  Greenhough  v.  Greenfiough,  191. 

§  2716.  OreenJiouffh  v.  Greenhough,  191. 

§  2717.   FoTd  V.  Cra?*e,  881. 

§  2718.  SteinOe  v.  Oas^I^^,  812. 

§  2718.   Wood  V.  Crooke,  881. 

§  2719.  7\/»^  V.  Eeidermann,  199. 

§2728.  Matter  of  Miles,  110. 

g  2724.  Jfo/^  of  Miles,  110. 

§  2726.  Campbea  v.  Pard^,  484 

§2728.  OampbeU  y,  Purdp,  ^^ 

§  2782.  Spencer  v.  /\>pAam,  425. 

§  2735.   TFi?<^  V.  0«?to,  881. 

§  2735.  (?tf«r  V.  Bansom,  578. 

§  2786.  Jf«sA»r  v.  Crawford,  460. 

§  2786.  Matter  of  BooseceU,  601. 

§  2787.  Seetn-  v.  ^ntw,  570. 

§  2737.  Matter  ofBooseveli,  601. 

§  2748.  Duncan  v.  G^?«m/,  440. 

§  2745.  Duncan  v.  Guest,  440. 

§  2750.   it:  S.  Life  Ins.  Go.  v.  Jordan,  207. 

§  2811.  Jft«*»r  V.  Crawford,  450. 

§  2811.  Matter  ofBoosevelt,  601. 

§  2817.  Matter  of  Boosevelt,  601. 

§  2818.  IbmpAr/zM  v.  Moseman,  402. 

§  2818.  Matter  of  Clark,  466. 

§  2819.  Matter  ofBooseveU,  601. 

§  2821.  Matter  ofBarre,  64. 

§  2882.  BolUng  v.  CtmghUn,  116. 

§  2852.  Geoghegan  v.  i'bZtfy,  501. 

§  8847»  subd.  11.   Woodhouse  ▼.  Fa0dA<n<M,  181. 

§  8847,  BQbd.  11.  Joel  v.  Bitterman,  186. 

§  8847,  sabd.  11.  Laferty  v.  Laffertp,  826. 

§  8849.  Geoghegan  v.  i^oZe^,  501. 

§  8852.   27.  >9.  Lffe  Ins,  Go.  ▼.  .Tbrtfon,  207. 

Ch.  4.  U.  S.  Lifelns.  Oo.  v.  Jordan,  207. 

CODICIL. 

See  Delusion,  4;  Lbgaot;  Will. 
Vol.  v.— 42 
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COMmSSIQNS. 

See  ExECUTOBS  and  Administrators,    4,  11,  lS-31;   TBBTAmzrrART 

Trustbb,  3,  4,  &-14, 16-8d. 

CONDITION. 
See  Eyidencb,  7;  Legacy,  1, 12, 18. 

CONTEMPT. 

1.  Before  the  Code  of  Civil  Procedure,  the  only  mode  of  enforcing  a  Sur- 

rogate's decree  for  the  payment  of  money  was  an  attachment  agtiinst 
the  person,  in  form  similar  to  that  used  by  the  court  of  chancery  in 
analogous  cabes.     Woodliouse  v.  Wqodkouse,  131. 

2.  Section  2555  of  that  Code,  providing  for  the  enforcement  of  such  a  de- 

cree by  punishment  for  a  contempt,  applies  only  where  the  special  pro- 
ceeding, terminating  in  the  decree,  was  commenced  before  September 
1,  1880.    Id, 

3.  Where  the  moving  papers,  on  an  application  to  punish  for  a  conti  mpt 

under  that  sectiou,  do  not  show  previous  service  of  a  certified  c(^y  of 
the  decree  on  the  alleged  delinquent,  the  nation  should  be  denied.  Jd. 

4.  A  decree  was  obtained  February  26,  1880,  against  an  executor,  on  final 

settlement  of  his  account,  directing  him  to  pay  a  sum  of  money  to  u 
legatee.  Upon  an  applictition  for  an  attachment  ligainst  him,  for  noii 
payment,  he  set  up,  as  reason  for  failure  to  pay,  his  insolvency  and 
the  want  of  means  or  propertj^  of  his  own  or  belonging  to  the  estate, 
with  which  to  pay  any  portion.  Held,  no  defense.  Jod  v.  BUterman, 
186. 

CONTINGENCY. 
Bee  Legacy,  12, 13. 

COSTS. 

1.  Costs  may,  by  analogy  to  the  practice  of  the  supreme  coart  in  eqmty. 

be  allowed  under  the  Code  of  Civil  Procedure,  to  each  of  the  parties 
adjudged  to  be  entitled,  in  the  discretion  of  the  Surrogate.  Matter  vf 
MUea,  110. 

2.  The  costs  of  an  accounting  by  an  executor,  etc.,  have  no  place  in  the 

account  filed  in  that  proceeding,  as  they  must  first  be  fixed  by  the  de- 
cree. Charges  for  counsel  fees,  paid  on  the  accounting,  should  be 
separately  stated,  and  accompanied  with  an  afiidavit  showing  conform- 
ity to  Code  Civ.  Pro.,  §  25(32.    Uarward  v.  EetoUU,  330. 

3.  An  attorney  who  is  executor  cannot  be  allowed  any  69tU  in  actions  re- 

lating to  the  estate;  otherwise  as  to  disbursements  and  expensi-s. 
Campbell  v.  Purdy,  434. 

4.  Under  Code  Civ.  Pro.,  §2557,  prohibiting  the  allowance  of  coats,  by 

the  Surrogate,  other  than  expenses,  out  of  an  estate  or  fund  kaa  than 
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$1,000  in  amount  or  value,  the  amount  of  an  estate  is  not  the  balance 
left  after  payment  of  funeral  expenses,  debts  and  expenses  of  adminis- 
tration, but  the  gross  amount  thereof,  at  the  time  of  the  owner's  death, 
with  any  increase  up  to  the  time  of  accounting.  G/icUker  v.  CAalker, 
480. 

See  AccouimKO,  2;  Salb  of  RsAii  Estate,  3,  4. 

COUNSEL  FEES. 
See  Accouin^iNO,  6;  Costs,  2. 

CREDITOR 
See  AccouNTiNO,  15,  16. 

DEATH.  J 
See  Mabbiage,  8;  Probate  of  Will,  7. 

DEBT. 
See  DifiPUTED  Clajm;  Pbefebbed  Claim;  Sale  of  Real  Estate. 

DECREE.      • 
See  Contempt. 

DELUSION. 

1.  An  insane  delusion  is  one  which  not  only  is  founded  in  error,  but  is 

without  evidence  of  its  truth,  and  often  exists  against  the  clearest  evi- 
dence to  the  contrary.  Its  essence  is  that  it  has  no  basis  in  reason,  and 
cannot  be  dispelled  thereby.    MerriiL  v.  Bolston,  220. 

2.  The  decedent  and  her  husband,  in  1888,  informally  adopted  G.,  the 

former's  nephew,  with  the  intention  of  leaving  him  their  property, 
educated  him  nt  Trinity  CoUci^e,  Dublin,  and  traveled  with  him  in 
Europe.  G.,  at  their  request,  took  their  name,  and  always  afterwards 
bore  it.  The  husband,  who  always  manifested  great  affection  for  G., 
died  in  1867,  leaVing  a  will  made  in  1856,  which  gave  to  G.  $80,000, 
and  all  his  property,  in  cose  the  former  survived  decedent.  The  latter 
made  a  will  in  1850,  giving  all  to  her  husband  if  he  survived  her,  other- 
wise to  G.  In  1854,  G.  engaged  in  business  in  New  Jersey,  and,  dur- 
^  ing  some  years  thereafter,  living  apart  from  his  adopted  parents,  re- 
ceived numerous  lettera,  from  time  to  time,  from  decedent,  the  general 
tenor  of  which  was  one  of  deep  interest,  admiration  and  affection,  she 
addressing  him  as  her  dear  t^on,  etc.,  and  signing  as  his  affectionate 
mother.  In  1802,  G.  married  an  estimable  lady,  against  decedent's 
will,  his  engagement  having  already  led  to  an  estrangement  from,  and 
his  rejection  by,  decedent^  In  numerous  letters,  thereafter,  and  down , 
10  the  close  of  her  life,  though  the  cliaracter  and  conduct  of  G.  re- 
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mained,  in  all  respects,  exemplary,  decedeat  repeatedly  expressed  Iicr 
dislike,  distiiist  and  hatred  of  him;  refused  him  her  name,  suggest! np: 
that  if  he  had  married  one  of  certain  i>ersons  specified,  his  name  would 
have  been  hers;  mutilated  her  will  of  1856  and  his  portrait,  cutting 
from  thclatter  the  mouth  and  thumb,  as  evidence  of  her  displeasure;  ad- 
dressed to  him  violent  and  senseless  imprecations,  and  indulged  in  vul- 
gar and  baseless  charges  i^gainst  the  ciiaracter  of  himself  and  wife. 
There  was  also  evidence  of  strange  and  eccentric  conduct  on  decedent's 
part,  in  other  respects.  In  1871,  she  executed  the  paper  propounded 
as  her  will,  in  which  she  ignored  G.,  and  gave  the  bulk  of  her  fortune 
to  charities,  and  to  clergj'men  of  the  Roman  Catholic  Church,  of  whicli 
church  she  had  liecome  a  member  since  1856.  In  1875,  she  executed 
tlic  paper  propouniled  as  a  codicil,  rtrciting  the  death  of  Bishop  Bacon, 
a  legiitee.  and  substituting  Cardinal  McCloske}'.  Two  prominent  ec- 
clesiastics of  said  church  aided  in  the  preparation  of  the  codicil,  and 
signed  the  same  as  witnesses,  l)ut  took  no  benefit  thereunder.  Cou- 
testanti^put  in  issue  decedenl's  mental  capjicity,  and  freedom  from  re- 
straint. Held,  1.  That  the  facts  relating  to  the  execution  of  the  codicil 
did  not  justify  any  presumption  or  suspicion  of  undue  influence.  2. 
That,  upon  the  whole  evidence,  no  reasonable  doubt  arose  of  the  gen- 
eral capacity  of  decedent,  and  the  unrestrained  execution  of  the  will 
and* codicil;  and  that  the  same  must  be  adjudged  valid,  unless  vitiated 
by  an  insane  delusion  respecting  G.  3.  That  decedent*8  said  adopted 
son  had  an  interest  which  entitled  him  to  contest  the  probate  of  the  in- 
struments propounded,  and  that  they  should  be  refused  probate,  be- 
cause executed  by  her  while  laboring  under  an  insane  delusion 
concerning  him — the  same  being  the  direct  offspring  of  such  delusion. 
MGrrill  v.  HoUiton,  220. 

3.  Where  a  will  is  made  in  a  sound  state  of  mind,  and  is  subsequently  re- 

voked without  the  sliirhtest  evidence  of  any  change  of  purpose,  or  any 
ground  for  it,  after  the  testator  has  shown  signs  of  breaking  up  men- 
tally, the  revocation  may  be  attributed  to  delusion.  MiOer  v.  White, 
320. 

4.  The  testatrix,  in  1877,  made  a  will,  giving  to  her  niece,  who  was  her 

only  next  of  kin,  and  of  whom  she  had  always  been  fond,  certain  lega- 
cies and  an  annuity  of  $1,000.  In  1878,  signs  <fi  mental  disturbanct> 
l^egau  to  1)0  noticeable  in  testatrix,  including  a  great  change  for  the 
worse  in  her  personal  habits,  conduct  and  feelings,  she  becoming  un- 
tidy, morose,  unsociable,  and  subject  to  delusions,  in  particular  taking 
a  great  and  causeless  dislike  to  her  niece,  suspecting  the  latter's  mo- 
tives in  visiting  her,  declaring  that  she  hated  her.  and  even  accusimc 
her  of  pilfering.  In  March  of  that  year,  after  the  appearance  of  these 
symptoms,  testatrix  executed  a  codicil  for  the  sole  purpose  of  revoking 
all  the  provisions  in  her  will,  made  in  behalf  of  her  niece.  Experts 
and  one  of  the  subscribing  witnesses  testified  to  an  impairment  of  tes- 
tatrix's faculties,  occurring  after  the  will  was  executed.  Held^  that, 
although  the  mental  deterioration  testified  to  might  not  have  deprived 
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testatrix  of  the  moderate  degree  of  capacity  necessary  to  enable  her 
to  make  a  testai^entary  disposition,  the  codicil  must  be  refused  pro- 
bate, as  being  the  direct  offspring  of  an  insane  delusion  on  her  part,  iu 
respect  to  her  niece.    Id. 

See  Tectambntary  Capacitt. 

DESTROYED  WILL. 
See  Lbtt£R8  op  Administration,  3;  Will,  3-6. 

DEVASTAVIT. 

See  EzBCUTORS  and  Administrators,  7-10,  16;  Lboact,  7;  Tbbtakent- 

ARY  Trustee,  7,  8;  Will,  10. 

DEVISE. 
See  Lboact;  Will.  • 

DISCOVERY  AND  INSPECTION. 

1.  A  son  of  testatrix,  who  had  objected  to  the  account  filed  by  her  execu- 

tor, petitioned  for  an  order  direcLing  the  latter  to  deliver  certain  letters 
and  other  papers  iu  his  possession,  and  which  testatrix  had  at  the  time 
of  her  death;  not  claiminj?  that  the  articles  had  any  literary  value,  or 
were  iii  any  sense  assets,  but  alleging  that  some  of  Ihem  related  to  t&e 
accounting,  and  were  necessary  for  petitioner's  use  in  that  proceeding. 
Jleldy  that  such  an  order  wsis  unauthorized  by  statute,  no  authority  to 
grant  it  being  contained  in  the  provisions  of  Code  Civ.  Pro.,  §2472, 
which  confci*s  power  upon  the  Surrogate's  court  to  direct  and  control 
the  conduct  of  cxccutoi'8,  to  enforce  the  distribution  of  the  estates  of 
decedents,  and  the  payment  or  delivery,  by  executors,  of  money  or 
other  property  in  their  possession,  belonging  to  the  estate — such  juris- 
diction to  be  exercised  in  tfie  eases  and  manner  prescribed  by  statute, 
Thompson  v.  Mott,  574. 

2.  The  petitioner,  who  was  contesting  the  probate  of  a  paper  propounded 

}i8  the  will  of  decedent,  her  father,  applied  for  an  order  directing  the 
temporar}'  administrator,  her  brother,  who  was  also  proponent,  to  pro- 
duce and  deposit  iu  court,  subject  to  examination  by  herself  and  her 
I  counsel,  certain  books  and  pajjers  of  the  decedent,  alleging,  on  inform- 
ation and  beUef ,  that  the  latter  kept  books  of  account  and  preserved 
letters,  documents,  and  papers  relating  to  the  estate,  of  interest  to  him 
and  his  children ;  that  he  was,  latterly,  somewhat  under  the  influence 
of  his  sons,  including;  the  I'espondent,  one  or  more  of  whom  kept  said 
books;  that  the  books  and  papers  referred  to  were  in  the  possession  of 
respondent,  who  was  unfriendly  to  her  and  permitted  her  opponents  to 
examine  the  same  for  evidence  iu  support  of  the  will,  while  she  was 
unable  to  obtain  any  r>uch  information;  that  she  desired  to  ascertain. 
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from  an  inspection,  how  far  the  books,  etc.,  contained  evidence  ma- 
terial to  the  pending  controversy,  and  also  to  satisfy  herself  as  lo  the 
condition  of  the  estate;  that  she  could  not  specify,  with  more  particu- 
larity, the  documents  referred  to,  because  she  had  never  seen  any  of 
them.  It  appeared  that  the  only  attempt  which  petitioner  had  made  to 
obtain  the  desired  inspection,  was  a  letter  from  her  counsel  to  the 
counsel  of  the  administrator,  asking  when  and  where  she  could  ex 
amine  "  the  books  and  papers  of  the  late  James  Stokes,  his  books  of 
account  and  other  papers,"  to  which  it  was  replied  that  the  extent  to 
which  documents  of  the  estate  should  l)e  furnished  for  examination 
was  in  the  discretion-  of  the  Surrogate.  The  application  wtis  urged, 
not  on  the  strength  of  tmy  express  statutory  provision  or  decided  case, 
but  on  the  ^ound  that  lx)th  parties  should  enjoy  the  same  privileges, 
and  that  the  control  of  the  court  over  the  temporary  administrator  was 
broad  enou^^h  to  justify  the  order  asked.  Held,  1.  That  the  powers  of 
the  Surrogate  in  the  premises  were  exclusively  such  as  were  derived 
from  sUltute.  2.  That  hinge nerai  control  of  executors  and  administra- 
tors, so  far  as  concerned  the  matter  in  discussion,  depended  upon  Code 
Civ.  Pro.,  §^2472,  2481,  neither  of  which  sections  justified  the  grant- 
ing of  the  relief  asked.  3.  That,  so  far  as  the  proceedinjj  was,  snlv 
stantially,  one  for  discovery  and  inspection,  it  must  be  governed  by 
Code  Civ.  Pro.,  §§803-809,  and  §2538;  under  which  sections  and  the 
decisions  the  petition  was  faulty  for  want  of  particularity,  and  in  r.ot 
•  stating  facts  showing  the  necessity  of  the  inspection,  etc.  4.  That  the 
letter  of  the  administrator's  counsel  was  not  to  be  deemed  a  refusal  to 
permit  a  proper  inspection,  in  view  of  the  sweeping  character  of  the 
petitioner's  d(>mand.  6.  That  to  grant  orders  of  the  character  asked, 
under  the  circumstances  presented,  would  be  to  interfere  with  the  or- 
derly administration  of  estates,  and  foster  unnecessary  and  profitless 
litigation ;  and  that  the  application  should  be  denied.  Dale  v.  Stokes, 
686. 

DismssAL. 

See  Accounting,  9,  10;  Leqact,  4, 5. 

DISPUTED  CLALM. 

See  ExECtJTOKS  and  Administrators,  1;  LtMXTATiONS,  Statute  op,  2, 

8;  Preferred  Claim. 

DISTRIBUTEE. 
See  AooouNTiNO,  15,  16;  Lboact,  S. 

DOMICIL. 

1.  A  citizen  and  resident  of  this  State  could  not  establish  a  domicil  in 
France,  under  the  empire,  without  an  authorization  of  the  emperor, 
under  chap.  1,  §  18,  of  the  Code  Napoleon.     Tueher  v.  Ftdd,  189. 
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2.  The  recital,  in  a  will,  that  the  testator,  at  the  time  of  execution,  is  resid- 
ing at  a  place  named,  is  not  controlling,  the  term  residence  being  com- 
monly employed  in  the  sense  of  sojourn.    Id. 

8.  The  fact  that  a  will,  executed  in  a  foreign  country  by  one  whose  domicil 
of  origin  is  in  this  State,  is  executed  with  the  formalities  prescribed  by 
the  laws  of  this  State,  raises  a  presumption  in  favor  of  an  intent  to  re- 
tain such  domicil.    Id. 

4.  A  party  alleging  a  change  of  domicil  from  that  of  origin  holds  the  burden 
of  proof.    Id. 

See  ExscuTOBS  akd  ADiinn8Tiu.T0BS,  18,  15;  Undue  Ihflijenob,  2. 

DOWER. 

SeeANNTTITT,  1. 

ESTOPPEL. 

1.  An  entry  by  an  administrator  in  his  account-book,  under  tl)6  head  of  an 

inventory  of  the  effects  of  the  estate,  of  money  deposited  in  bank  by 
the  intestate,  and  withdrawn  by  him,  undei*  authority  of  his  letters, 
docs  not  prevent  him  from  claiming  the  money  as  his  own;  nor  is  he 
concluded  by  a  declaration  of  the  intestate,  made  in  her  life-time,  in 
his  absence,  inconsistent  with  his  title.     Grotoe  v.  Brady ,  1. 

2.  The  decedent,  who.  at  the  time  of  his  death  in  1865,  was  a  member  of  a 

firm,  left  a  will,  disposing  of  his  property  for  the  benefit  of  his  widow, 
son  and  daughters,  and  directing  his  executors  to  cause  the  value  of 
his  interest  in  the  firm  to  be  ascertained,  and  to  transfer  the  same  to 
said  firm,  upon  their  executing  an  obligation  to  pay  the  amount,  when 
his  son  should  attain  majority,  which  occurred  in  1870.  The  executors, 
being  members  of  the  firm,  allowed  the  funds  of  the  testator  to  remain 
in  the  business,  drawing  interest,  but  omitted  to  take  the  obligation  as 
required.  In  1875  and  1876,  the  membership  of  the  firm  having 
changed,  and  the  business  having  deteriorated,  said  executors  took, 
from  members  of  the  firm,  a  bond  and  mortgages  upon  the  firm  lands^ 
which  were  already  incumbered,  to  secure  the  balance  due  to  the 
estate.  Subsequently  their  letters  were  revoked  on  their  application, 
and  administration  with  the  will  annexed  was  granted  to  the  son  and 
daughters,  the  securities  being  transferred  to  the  administrators.  It 
appeared  that  the  beneficiaries  were  unaccustomed  to  business — the 
mother  being  only  partly  acquainted  with  the  English  language^  and 
that  they  had  no  sufiScient  notice,  at  the  time,  of  the  breach  of  trust  on 
the  part  of  the  executors,  the  securities  being  taken  after  the  estate  had 
become  manifestly  imperiled.  Held,  1.  That  the  executors  had  no 
right  to  speculate  upon  the  result  of  a  plain  neglect  of  their  duty,  and 
were  liable  for  the  loss  growing  out  of  such  neglect.  2.  That  the  bene- 
ficiaries, under  the  circumstances,  were  not  estopped  from  holding  the 
trustees  liable,  by  the  receipt  of  income,  nor  by  the  ultimate  acceptance 
of  the  custody  of  the  estate,  and  the  transfer  of  the  securities.    The 
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essence  of  an  estoppel  is  that  a  person  has  done  or  omitted  to  do  some- 
thing, which  has  induced  a  line  of  conduct  by  another,  the  denial  of 
which  thereafter  would  injure  the  rights  of  the  one  acting  upon  the 
representations  or  silence  of  him  who  seeks  to  enforce  the  liability 
against  him.    Luer%  v.  BruT^,  32. 

See  Absbts. 

EVIDENCE. 

1.  In  proceedings  against  an  administrator,  to  compel  him  to  account,  his 

testimony  concerning  transactions  and  conversations  with  the  intes- 
tate, called  out  by  the  moving  party,  cannot  be  stricken  out  or  disre- 
garded upon  the  latter*s  motion,  though  othcTwise  if  it  had  been 
offered  by  the  administrator,  and  objected  to  at  the  time.  Grouse  v. 
Brady,  1. 

2.  The  same  proof  is  necessary  for  the  establishment  of  an  executor's 

claim,  in  proceedings  to  sell  real  estate  of  the  decedent,  as  in  a  proceed- 
ing specially  instituted  for  such  proof,  or  on  a  final  accounting;  and  an 
order  validating  the  claim,  made  in  the  first  named  proceeding,  is  bind- 
ing and  conclusive  upon  the  estate  in  either  of  the  others.  Matter 
of  Gardner,  14. 

3.  Conversations  and  dates,  given  from  memory,  are  a  kind  of  testimony 

which  is  apt  to  be  unreliable,  the  conversations  being  often  very  imper- 
fectly remembered,  and  the  modes  of  expression  misunderstood  in  tbeir 
significance;  and  should  not,  alone,  be  regarded  as  controlling.  Sarvent 
V.  Hesdra.  47. 

4.  The  testimonv  of  an  executor,  with  reference  to  transactions  and  com- 

munication<(  with  decedent,  and  what  he  did,  as  tending  to  show  an 
implied  agreement  to  pay  for  his  services,  is  incompetent  under  Code 
Civ.  Pro..  §  839.     Burnett  v.  Noble,  69. 

5.  The  purpose  of  that  section  is  to  prevent  the  establishment  of  claims 

against  fstutes  by  I  he  testimony  of  persons  interested  in  the  establii-h- 
ment,  when  the  mouth  of  tiie  alleged  obligor  is  sealed  in  death.     Id. 

6.  In  the  absence  of  proof  to  the  contrary,  the  laws  of  a  sister  State  are  pre- 

sumed to  be  the  s;»nc  us  our  own.     Carroll  v.  Hughes,  337. 

7.  One  named  Jis  legatee  in  a  will,  on  condition  that  he  render  certain  serv- 

ices of  a  religious  character,  is,  under  Code  Civ.  Pro.,  §  829,  disquali- 
fied by  his  interest  in  the  event,  from  testifying  to  convei*sations  had 
between  him  and  the  testator.    Matter  of  Bufke,  369. 

8.  The  court  has  a  discretion  to  strike  out,  on  motion  made  during  a  hear- 

ing, testimony  incompetent  under  that  section,  though  not  objected  to 
when  offered.    Id, 

See  AIncillary  Letters,  1,  2,  3;  Hand-Writinq;  PRiviLEaED  Cohxuni- 
CATION;  Sale  of  Real  Estate,  1,  2;  WiTiiB8& 

EXAMINATION  OF  PARTY. 
See  AccouNTmo,  8,  17. 
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EXCEPTIONS. 

See  Accounting,  7. 

EXECUTION  OF  WILL. 

1.  The  Intenrention  of  a  blank  page  between  disposing  parts  of  a  will,. 

though  a  careless  motbod,  does  not  necessarily  invalidate  the  instru- 
ment, especially  where  the  blank  divides  a  continuous  sentence.  Nor 
does  the  fact  that  the  attestation  clause  is  appended  by  means  of  n 
sheet  pasted  at  the  end  of  the  will.    McUter  of  Collins,  20. 

2.  The  instrument  propounded  was  drawn  on  a  sheet  of  legal  cap,  commenc- 

ing on  and  covering  the  first  page,  which  ended  in  the  body  of  a  sen- 
tence, passing  over  the  second  page,  which  was  blank,  the  unfinished 
sentence  continuing,  and  the  instrument  being  concluded,  and  sub- 
scribed by  the  testator  on  the  third  page,  which  was  marked  "2d," 
and  to  which  was  pasted  a  supplementary  sheet  containing  the  attesta- 
tion clause,  and  the  subscribing  witnesses'  signatures^  Hddy  a  sufli- 
cient  execution.    Id, 

3.  The  instrument  propounded  as  decedent's  will  was  an  irregular  piece  of 

poarse  brown  paper,  measuring  ten  by  seven  inches,  written  partly 
with  a  blue,  and  partly  with  a  black  pencil.  Upon  the  first  page  was 
a  disposing  clause,  followed,  at  the  foot,  by  the  names  of  two  wit- 
nesses. The  paper  appeared  then  to  have  been  folded  sidcwise,  thus 
forming  a  second  page,  upon  which  were  written,  in  the  order  given, 
the  names  of  the  same  two  witnesses,  another  disposing  clause,  the 
decedent's  signature,  a  statement  of  a  reason  for  the  dispositions,  and 
the  decedent's  signature,  again.  The  names  of  the  witnesses  could  not 
be  made  to  appear  as  subscribed  at  the  end  of  the  will,  by  any  system 
of  folding.  Htld,  that  the  Instrument  should  be  refused  probate,  on  in- 
spection, on  the  ground  that  the  attesting  witnesses  did  not  sign  their 
names  at  the  end  thereof.  Hewitt  v.  Hewitt,  271. 
4  Where  a  fatal  defect  is  patent  upon  the  face  of  a  paper,  offered  for  pro- 
bate as  a  last  will,  it  may  be  rejected  without  entering  upon  formal 
proof.    Jd. 

5.  The  words  "  at  the  end  of  the  will"  in  2  B.  8.,  68,  §  40.  subd.  4,  relat- 

ing to  the  signatures  of  attesting  witnesses  to  a  will,  refer  to  place,  and 
not  to  time.     Id. 

6.  The  requirement  of  the  statute,  that  the  witnesses  shaU  sign,  at  the  end 

of  the  mil,  is  as  obligatory  as  the  corresponding  provision  relating  to 
subscription  by  the  testator.    Id.  • 

7.  The  doctrine  th::t  one  requirement  may  be  so  complied  with,  as  to  in- 

clude compliance  with  another,  has  no  application  to  such  a  case.    Jd. 

8.  It  is  not  necessary  that  a  subscribing  witness  to  a  will  should  actually  see 

the  testator  sign;  it  is  enough  (in  the  absence  of  an  acknowledgment), 
if  his  signature  was  affixed  in  the  presence  of  the  witness;  and  a  con- 
structive presence,  as  being  in  an  adjoining  room,  the  door  to  wliicli 
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was  open,  may  be  deemed  a  compliance  with  the  statute.    Spaulding  v. 
Gibbons,  81d. 

9.  Upon,  an  application  for  the  probate  of  a  will,  to  which  there  was  no  at- 

testation clause,  the  testimony  of  the  subscribing  and  other  witnesses 
showed  that  the  necessary  formalities  were  complied  with,  except  th&t 
there  was  a  question  whether  the  testator  signed  in  the  pi*escnce  of  one 
of  the  subscribing  witnesses.  There  was  no  claim  that  the  testator 
acknowledged  his  subscription.  It  appeared  that  the  execution  took 
place  while  testator  was  in  bed,  in  a  small  room;  that  the  will  was 
read  to  him,  and  he  said  it  was  what  he  wanted,  and  declared  that  he 
had  his  full  senses  and  understanding;  that  he  asked  one  witness  to 
sign,  while  the  other  witness  was  requested  so  to  do  by  a  third  person 
in  testator's  presence.  The  former  witness  testified  that  testator  signed 
in  the  presence  of  both  witnesses,  before  they  affixed  their  signatures, 
and  declared  the  paper  to  be  his  last  will.  The  latter  witness  did  not 
remember  whether  he  saw  testator  sign  or  not,  but  the  evidence  showed 
that  he  was,  at  the  time,  either  in  the  same  room  or  in  an  adjoining 
room,  in  such  a  position  that  he  could  see  the  signing  after  his  attention 
was  drawn  to  what  was  going  on.  The  whole  transaction  occupied 
about  five  minutes.  Sddy  that,  upon  the  evidence,  the  testator  must 
be  considered  to  have  signed  in  the  presence  of  each  subscribing  wit- 
ness, and  that  the  proper  execution  of  the  will  was  proved.    Id, 

10.  After  the  instrument  propounded  as  decedent's  will,  being  a  single 
page  of  foolscap,  containing  no  appointment  of  executor,  had  been  read 
to  and  approved  by  decedent,  and  signed  and  witnessed  at  the  end, 
with  due  formalities,  a  clause  was  added  at  the  top  o^the  second  page, 
in  the  witnesses'  presence,  and  signed  by  decedent  but  not  by  the 
witnesses,  appointing  his  wife  executrix.  Hdd,  that  the  first  page  was 
decedent's  will,  and  the  same  should  be  admitted  to  probate.  Brady 
V.  McCroMson,  431. 

11.  Unattested  and  unexplained  alterations,  appearing  upon  the  face  of  a 
will,  are  presumed  to  have  been  made  after  execution.  B  seems,  that 
the  same  rule  prevails  in  this  State— differing  from  the  English  doc- 
trine— in  respect  to  material  changes  in  a  deed.  Wetmore  v.  Carryl, 
544. 

12.  The  testator,  by  his  will,  gave  a  pecuniary  legacy  to  each  of  two  grand- 
daughters, £.  and  A.,  the  amount  of  which,  as  originally  written,  was 
$5,000,  but  had  been  changed  by  erasures,  and  by  marks  in  ink  of  a 
different  color  from  that  of  the  body  of  the  will,  to  f  2,000.  The  will 
occupied  only  a  single  page  of  a  printed  form,  at  the  center  of  which 
was  a  circular  blot,  three-eighths  of  an  inch  in  diameter,  apparently  of 
the  same  ink  as  the  alterations.  The  attention  of  neither  of  the  sub- 
scribing witnesses  was  called  to  any  alteration,  by  the  testator;  neither 
of  them  observed  any  defacement,  erasure  or  other  alteration,  at  the 
time  of  the  execution;  and  there  was  no  memorandum  to  the  effect 
that  the  changes  were  made  before  signature.  No  direct  evidence  was 
given  of  the  execution  of  the  instrument  in  its  altered  state.    C,  one 
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of  the  ezecuton,  testator's  oon-in  law,  testified  tbat,  in  a  conversation 
with  testator,  some  time  in  1880,  the  latter  spoke  of  having  seen  his 
lawyer,  F.,  with  reference  to  drawing  up  a  new  wUl,  and  sitated  thjit 
F.  had  suggested  $5,000,  as  the  amount  of  a  legacy  to  cncti  of  the 
granddaughters,  to  which  testator  had  assented ;  that  witness  suggested 
one-twentieth  of  the  estate  as  a  suitable  amount  to  eadi  of  them,  to 
which  testator  assented;  that,  the  next  day,  testator  said,  ''I  have  ar- 
ranged that  in  a  different  way;  I  have  made  it  $3,000."  But  the  date 
of  these  conversations  was  not  fixed  relatively  to  the  time  of  the  exe- 
cution, or  even  of  the  drawing  of  the  will ;  and  witness  did  not  under- 
stand that  they  indicated  more  than  a  change  of  purpose.  Testator 
had  been  a  man  of  proved  business  capacity,  exhibiting  skill  and  pre- 
cision in  the  management  of  aflfairs,  but  died  aged  eighty-four  years. 
The  will  had  been  admitted  to  probate  in  1881,  and  recorded  us  altered. 
On  an  application  to  change  the  record,  by  substituting  the  original 
for  the  altered  form,  Beld,  that  to  say  that  testator's  declared  purpose 
took  shape  in  the  alterations  in  question,  before  execution  of  his  will, 
would  be  to  hazard  a  guess  rather  than  Lo  draw  an  inference ;  that, 
upon  the  evidence,  the  alterations  must  be  deemed  to  have  been  made 
after  such  execution;  and  that  the  application  should  be  granted.    Id, 

13.  The  subscription  of  a  testator,  and  the  signatures  of  tbe  attesting  wit- 
nesses, must  be  "  at  the  end  of  the  will."    Dennett  v.  Taylor,  561. 

14.  Partial  probate  cannot  be  granted,  where  several  writings  are  pro- 
pounded as  a  will,  unless  the  matter  rejected  appears  to  have  formed 
no  part  of  the  testamentary  purpose.    Id, 

16.  In  order  to  incorporate  a  paper  into  a  will,  by  reference,  the  testator 
must  distinctly  describe  it,  and  it  must  be  then  in  existence.    Id. 

16.  The  paper  propounded  as  decedent's  will  covered  the  first  and  second 
pages  of  a  sheet  of  paper,  the  former  of  which,  being  partly  printed 
and  partly  in  decedent's  handwriting,  contained  the  introduction,  a  di- 
rection to  pay  debts,  an  appointment  of  executors,  one  dispositive 
clause  followed  by  a  blank  of  four  inches,  the  in  testimonium  and  at- 
testation, and  the  signatures  of  decedent  and  witnesses.  The  disposi- 
tive clawie  bequeathea  certain  amounts  ''as  hereinafter  named,"  with- 
ouv  further  explanation.  On  the  second  page  were  twejity  lines  in  de- 
cedent's handwriting,  giving  ceitain  legacies  to  persons  and  for  pur- 
poses specified,  and  disposing  of  ''all  the  balance " of  his  assets  for  the 
benefit  of  his  ward,  without  signature.  At  the  time  of  execution,  the 
subscribing  witnesses  did  not  see  the  writing  on  the  second  pa  c,  ex- 
cept as  indistinctly  appearing  through  the  sheet,  upon  the  first  page; 
and  there  was  no  evidence  that  such  writing  had  then  taken  its  latest 
form,  nor  that  decedent,  in  the  words,  "  hereinafter  named,"  bad  refer- 
ence thereto,  nor  that  the  property  sought  to  be  bequeathed  on  the  sec- 
ond page  was  or  was  not  the  same  as  that  mentioned  on  the  first.  On 
application  for  probate,  Held^  1.  That  the  two  pages  could  not  be  ad 
mitted  as  a  will,  the  testator  and  witnesses  not  having  signed  "  at  the 
end  "  thereof;  and  the  theory  of  an  incorporation  of  the  second  into  the 
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fint  page,  by  reference,  being  untenable  because,  in  order  to  such  a  re- 
sult, the  testator  must  distinctly  describe  an  existing  paper.  2.  That 
partial  probate,  to  wit,  of  the  first  page,  could  not  be  granted,  it  being 
clear  that  this  page  did  not  express  the  full  pui-pose  of  the  testator. 
Id. 

17.  Where  one  of  the  subscribing  witnesses  to  a  will,  to  which  there  was 
an  attestation  clause,  testified  to  the  observance  of  ull  the  requisite  for- 
malities in  its  execution,  including  the  subscription  by  testatrix  in  botli 
witnesses'  presence,  while  the  other  did  not  remember  that  she  sab- 
scribed  in  his  presence,  or  that  the  attestation  clause  was  read.  Held, 
that  the  due  execution  was  proved.     Taylar  v.  BrodJiead,  624. 

18.  It  seems,  that  the  declaration,  in  the  presence  of  another,  by  one  who 
has  affixed  his  signature  to  a  paper,  that  the  same  is  his  last  wiU,  ac- 
companied with  a  request  that  the  latter  attest  it,  is  a  sufficient  ac- 
knowledgment of  his  signature.    Id, 

19.  An  attestation  clause  is  no  part  of  the  execution  of  a  will,  but  is  useful 
as  an  aid  to  the  witnesses'  memory,  and  as  raising  a  presumption, 
where  one  or  both  witnesses  are  dead,  of  the  truth  of  its  redtals.    Id, 

See  Publication  op  Will. 

EXECUTORS  AND  ADMINISTRATORS. 

1.  A  disputed  claim  of  an  executor,  etc.,  against  the  decedent's  estate. 

Height  be  appropriately  proved  under  the  Revised  Statutes,  before  an 
auditor  on  final  accounting.    Matter  of  Gardner,  14. 

2.  An  executor  has  no  aulhority  to  retain  any  of  the  assets  of  the  estate  in 

satisfaction  of  his  debt  or  claim,  until  it  has  been  proved  to  and  allowed 
by  the  surrogate;  and  where  he  has  assumed  to  do  so,  he  is  chargeable, 
on  accounting,  with  the  amount  appropriated,  as  assets  in  hand,  with 
interest.     Id. 

3.  The  testatrix,  during  her  life-time,  having  a  small  income,  was  depend- 

ent for  assistance,  in  the  management  of  her  business,  upon  one  after- 
wards her  executor,  who  had  charge  of  her  affairs,  and  collected  her 
interest  and  dividends,  etc.,  for  more  than  fourteen  years  prior  to  her 
death.  He  was  under  no  legal  or  moral  obligations  to  render  her  gra- 
tuitous services,  but  never  asked  or  received  compensation.  She  often 
expressed  gratitude  to  him  and  gave  him  certain  articles  of  small  value. 
Upon  his  accounting  as  executor,  he  claimed  payment  for  such  serv- 
ices. Held,  1.  That  the  facts  proved  an  implied  contract  on  tbe  pari 
of  decedent,  to  pay  what  the  services  were  reasonably  worth.  2.  That 
the  law  implied  an  employment  from  year  to  year,  and  interest  ran  from 
the  end  of  each  year.  8.  Tliat  so  much  of  the  claim  as  was  based  on 
services  rendered  before  the  commencement  of  six  years  prior  to  the 
death  of  testatrix,  was  barred  by  the  statute  of  limitations.  Burnett  v. 
yiMe,  69. 

4.  The  testator,  who  died  in  1854,  by  his  will  nominated  A.,  B.,  C.  and  D., 

as  executors  and  trustees,  and  directed  that  neither  of  them  should 
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be  accountable  for  more  funds  of  the  estate  than  he  should  actually  re- 
ceive under  the  will.  A.  and  B.  qualified  forthwith;  B.  died  in  1871; 
C.  qualified  in  the  same  year,  and  D.  qualified  in  1873,  notified  A.  und 
C.  of  his  appointment,  and  offered  to  act.  But  the  two  latter  con- 
tinued to  control  and  manage  the  estate;  and  on  their  accounting,  D. 
applied  for  commissions  from  the  date  of  his  appointment.  Held,  that 
as  the  statute  provides  for  an  allowance  of  commissions  on  the  settle- 
ment of  an  account  for  services,  for  receiving  and  paying  out  moneys, 
and  does  not  authorize  an  equitable  adjustment  of  commissions  among 
several  representatives,  and  as  D.  presented  no  account,  had  rendered 
no  sendees,  nor  received  or  paid  out  any  money,  his  application  should 
be  denied.     WaUce  v.  Hitchcock,  217. 

5.  As  to  whether  D.  would  have  a  remedy  at  law  against  A.  and  G.  for  im- 
properly preventing  him  from  performing  his  duty  as  executor — 
quare.    Id. 

0.  Where  the  language  of  a  will  shows  an  intent  to  confer  upon  persons 
named  as  trustees,  the  functions,  also,  of  executors,  the  use  of  the 
former  term,  only,  is  to  be  deemed  an  inadvertence.  BichardsY.  Moore, 
278. 

7.  Where  an  executrix  and  two  executors  qualified,  and  the  executors  took 

upon  themselves  the  exclusive  management  of  the  estate,  not  even  con- 
sulting with  the  executrix,  who  never  had  possession  of  the  assets,  but 
allowed  the  executors  to  have  entire  control,  reposing  confidence  in 
their  integrity  and  capacity,  Heldf  1.  That  these  circumstances  re- 
lieved the  executrix  from  liability  for  losses  occasioned  to  the  estate,  by 
acts  of  the  executors,  committed  without  her  acquiescence  or  consent, 
express  or  implied;  but.  2.  That  she  was  liable  for  the  result  (if  any 
improper  action  of  her  co-executors,  to  which  she  consented,  or  which 
she  could  have  prevented.    Lacey  v.  Davis,  801. 

8.  Accordingly,  where  the  co-executors  (1)  lent  $5,000,  funds  of  the  estate, 

without  security,  and  (2)  invested  $4,400  of  the  funds  in  the  capit:l 
stock  of  a  corporation;  and  it  appeared  that  the  executrix  knew  nothing 
of  the  loan,  until  long  after  it  was  made,  and  took  ^tcps  to  collect  t\u: 
amount  lent,  without  success;  and  that  she  was  not  consulted  as  to 
the  stock  investment,  but  was  informed  that  the  shares  received  were 
a  stock  dividend,  upon  stock  already  held  by  the  estate,  and  did  not 
discover  that  they  had  been  bought  until  after  the  accounting  began — 
Held,  that  no  liability  attached  to  her,  in  the  premises,  although  she 
had  joined  with  her  co-executor  in  rendering  an  account,  under  oath, 
of  all  their  proceedings,  which  jiccount  included  the  unauthorize<l  in- 
vestments, coupled  with  the  statement  that  the  investments  of  the  funds 
of  the  estate  were  made  by  the  executoi-s.    Id. 

9.  But  where  the  executors  subscribed  for  bonds  to  the  amount  of  $10,000. 

to  protect  certain  stock  formerly  owned  by  the  testator,  being  assets  of 
the  estate,  which  they  ought  previously  to  have  disposed  of;  and  it 
appeared  that  the  executrix  knew,  all  along,  that  the  estate  held  the 
stock,  and  made  no  effort  to  sell  it,  nor  even  asked  the  executors  so  to 


ero  INDEX. 

do;  OB  the  represcDtatiyee'  accountiag,  Hdd,  1.  That  the  ezecatrix, 
having  acquiesced  in  keeping  the  stodc  on  hand,  was  liable,  with  her 
co-executor,  for  the  consequences  of  so  doing.  2.  That  the  accounting 
parties  were  to  be  charged  with  the  amount  subscribed  for  the  bonds, 
and,  it  appearing  that  the  stock  had  risen,  they  were  to  be  credited 
with  any  increase  in  the  price  of  the  stock,  over  and  above  its  value  at 
the  time  when  it  should  have  been  sold,  ».  «.,  at  the  end  of  one  Tear 
after  the  testator's  death.    Id. 

10.  The  authorities  upon  the  subject  of  the  liability  of  an  executor  or  trus- 
tee, for  the  det)a$tacU  of  his  co-executor  or  co-trustee — collated.     Id. 

11.  An  administrator,  etc.,  is  not  entitled  to  his  commissions  until  they 
have  been  allowed  by  the  Surrogate.     GarroU  v.  Hughes,  837. 

12.  Where  there  are  several  administrations  on  the  estate  of  a  decedent,  the 
one  granted  in  the  country  of  his  domicil  is  the  principal  one,  and  the 
others  are  ancillary.    Id. 

13.  The  decedent  died  intestate  while  domiciled  in  the  state  of  Pennsylva- 
nia, leaving  next  of  kin  in  New  York  and  in  Ireland,  and  creditors,  but 
no  next  of  kin,  in  the  state  of  his  domicil.  His  brother,  J.,  residing  in 
this  state,  took  possession  of  the  bulk  of  decedent's  personal  property 
in  Pennsylvania,  amounting  to  about  $30,000,  brought  it  to  this  53tate 
and  obtained  letters  of  administration  here,  on  the  ground  of  assets 
arriving  here  after  decedent's  death.  Subsequently  C.  was  appointed 
administrator,  etc.,  of  decedent  in  Pennsylvania,  and,  having  inter- 
vened in  the  accounting  of  J.,  alleged  that  the  latter  had  taken  posses- 
sion of  the  proi>erty  wrongfully,  and  for  the  purpose  of  defrauding  de- 
cedent's creditors  in  Pennsylvania,  objected  to  the  allowance  of  any  of 
the  credits  in  his  account,  and  prayed  for  an  order  compelling  the  re- 
turn of  the  property  to  the  last-named  state.  J.  was  examined,  and 
denied  any  fraudulent  intent.  Hdd,  1.  That  the  vjilidity  of  J.'s  ap- 
pointment could  not  be  questioned  on  the  accounting;  and  that,  having 
rendered  services,  he  was  entitled  to  his  expenses  and  commissions.  2. 
That  the  custody  and  distribution  of  decedent's  estate  belonged  to  the 
administrator  appointed  in  the  state  of  his  domicil,  whose  title  related 
back  to  the  death ;  and  therefore,  3.  That  J.  had  no  right  to  withdraw 
the  assets  from  Pcunsylvania,  the  creditors  in  that  state  having  the 
right  to  administration  thereof  under  their  local  laws;  and  that  the  bal- 
ance of  assdts  in  J.'s  hands,  after  settlement  of  his  accoimt,  must  be 
remitted  to  C,  upon  proper  security.    Id. 

14.  Admmisti-ation  granted  by  a  Surrogate's  court  of  this  state,  upon  the 
goods,  etc.,  of  a  resident  of  another  state,  is  subsidiary  to  that  granted 
in  decedent's  domicil,  and  relate/  only  to  assets  here.  Black  v.  Wood- 
iiiariy  368. 

15.  Accordingly,  where  an  administrator,  appointed  in  Massachusetts,  of 
the  estate  of  one  dying  domiciled  there,  afterwards  received  letters  In 
this  state,  which  were  revoked,  and  his  successor,  appointed  here,  ap- 
plied for  an  accounting,  alleging  that,  at  the  time  of  his  removal,  the 
former  had  property  of  the  estate  in  his  possession ;  the  respondent  de- 
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nying  Uiat  he  bad  received  any  property  under  the  letters  revoked, 
Meld,  that  the  respondent  could  not  be  made  to  account,  in  a  Surro- 
gate's court  of  this  state,  for  assets  collected  under  letters  granted  in 
Massachusetts  aud  brought  hither,  but  that  he  might  be  required  to 
submit  to  an  examination  as  to  the  assets  liable  to  be  administered 
under  the  letters  granted  here.    Id. 

16.  One  of  the  execu tea's  handed  to  his  co-executor,  whom  he  supposed  to 
bo  solvent,  $1,200  of  the  trust  funds,  on  the  suggestion  of  the  recipi- 
ent, who  misapplied  the  amount  and  died  insolvent,  that  he  could  use 
the  same  to  the  advantage  of  the  estate.  Held,  that  the  surviving  ex- 
ecutor was  liable  to  the  estate  for  the  loss.    Dixon  v.  Storm,  419. 

17.  The  testator,  who  died  in  1877,  leaving  real  and  personal  estate,  by  his 
will  (1)  gave  nil  to  his  wife  for  life,  with  remainder b  over  to  his  chil- 
dren and  grandchildren ;  (2)  directed  his  executors  to  carry  on  his  busi- 
ness as  a  tinsmith,  etc.,  for  the  benefit  of  his  wife  during  her  life,  with 
power  to  dispose  of  the  stock  in  trade  for  her  benefit;  and  (8)  gave  his 
store,  shop,  tools,  fixtures,  and  stock  in  trade,  after  her  death,  to  a 
grandson.  Testator  left  business  book  accounts,  due  him,  of  over 
$18,000,  of  which  the  executor  collected  about  half,  aud  mostly  in- 
vested the  same,  paying  to  the  widow  interest  on  the  investments,  and 
profits  of  the  continued  business.  At  her  death,  in  1881,  the  aggregate 
amount  invested  in  the  business  was  found  to  be  $1,300,  of  which 
$1,100  was  cash  derived  from  the  book  accounts,  and  $200  was  due 
for  goods  purchased.  On  the  executor's  accounting,  it  was  contended 
by  the  legatees  that  this  loss  of  $1,100  should  fall,  not  upon  them,  but 
upon  the  executor  personally.  IMd,  1.  That,  under  the  circumstan- 
ces, the  testator  must  be  held  to  have  intended  the  sums  collectible  on 
those  accounts  to  be  used,  so  far  us  necessary,  to  carry  on  his  business, 
it  not  being  feasible  to  continue  the  same  successfully,  without  any 
cosh  capital;  and  that  the  executor,  having  been  guilty  of  no  breach  of 
trust,  was  entitled  to  reimburse  himself  for  the  loss  of  $1,100  out  of 
the  fund  employed  in  the  business  at  the  testator's  death.  2.  Tliat  the 
debt  of  $200  stood  upon  the  same  footing,  it  being  impossible  for  him 
to  speculate  as  to  the  time,  and  cease  business  in  anticipation,  of  the 
death  of  the  tenant  for  life.     Bovlle  v.  Ibmpkina,  472. 

18.  The  st-atute,  2  B,  S,,  93,  §58,  providing  that,  upon  settlement  of  an  ex- 
ecutor's account,  "the  Surrogate  shall  allow  to  him"  compensation, 
etc.,  Is  not  mandatory.  Its  object  was  to  furnish  a  definite  and  simple 
rule  as  to  amount,  to  be  applied  in  all  cases  where  there  should  be  need 
for  the  application  of  any  rule  at  all;  and  not  to  restrict  testators  either 
from  fixing  compensation  to  the  exclusion  of  statutory  allowances,  or 
from  forbidding  any  compensation  whatever.    Secor  v.  Sentis,  670. 

19.  U  seems,  that  section  2737  of  the  Code  of  Civil  Procedure,  forbidding 
an  allowance  to  an  executor  for  whom  the  will  provides  a  specific  com- 
pensation, unless  he  renounces  the  latter,  is  not  equivalent  to  a  declara- 
tion that  such  a  renunciation  will  in  all  cases  entitle  him  to  statutory 
oommissioDS.    Id. 
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20.  The  testator,  by  his  will,  granted  to  one  of  two  executors,  and  to  the 
wife  of  the  other,  one  half  of  the  residuum,  and  declared  that  the  ex- 
ecutors should  receive  no  compensation  or  fees  for  their  services  iu 
settling  the  estate.  Accordingly,  on  their  final  accounting,  the  execu- 
tors asked  for  fees.     Held,  that  they  could  not  have  any.     Id, 

21.  The  testator,  by  his  will,  gave  to  his  executors  certain  powers  as  trust ce8 
of  his  niece;  authorized  his  *'  executors  and  trustees  *'  to  act  collectively 
or  individually  in  all  matters  appertaining  to  the  estate;  and,  further, 
provided  as  follows:  "I  give  and  bequeath  to  each  of  my  executors 
and  trustees  the  sum  of  three  thousand  dollars,  in  lieu  of  any  and  ail 
eommissions,  and  in  full  compensation  for  their  services  in  closing  up 
my  estate  and  making  distribution  thereof  in  eonfinmittf  with  and  oh 
tJie  conditions  hereinbefore  stated.'*  The  executors  each  received  $3,000. 
and  upon  their  accounting  in  their  capacity  as  testamentary  trustees, 
asked  for  commissions  as  such  trustees,  contending  that  the  provision 
for  compensation  contained  in  the  will  applied  to  them  only  as  execu- 
tors. Heldy  that  such  a  construction  would  be  contrary  to  the  lettei 
and  spirit  of  the  will,  and  that  the  application  should  be  denied. 
Brownson  v.  Roberts,  576. 

22.  Thrift,  integrity,  good  repute,  business  capacity  and  stability  of  char- 
acter are  "circumstances"  which  may  be  very  properly  considered  in 
determining  the  question  of  "adequate  security,"  upon  an  objection, 
imder  Code  Civ.  Pro.,  §  2688,  to  the  issue  of  letters  to  one  named  as 
executor  in  a  will,  on  the  ground  ''  that  his  circumstances  are  such  that 
they  do  not  afford  adequate  security  to  the  creditors,  or  persons  inter- 
ested in  the  estate,  for  the  dfb  administration  of  the  estate."  The 
word  "circumstances"  does  not  refer  exclusively  to  pecuniary  respon- 
sibility.   Martin  v.  Duke,  597i 

28.  The  statute  was  by  no  menus  intended  to  restrict  a  pei*son  named  as  ex- 
ecutor from  acting  as  such,  without  a  bond,  simply  because  the  testator 
was  richer  than  himself.     Id, 

24  The  testator,  by  his  will,  nominated  his  wife,  M.,  and  his  sister,  D.,  as 
executrices.  Objections  to  granting  letters  testamentary  to  them  were 
interposed,  on  the  grounds  that  they  were  unacquainted  with  and  in 
competent  to  discharge  the  duties;  that  M.  was  about  to  absent  herself 
from  this  state  "  for  an  uncertain  period  of  time ; "  and  that  neither  ' '  the 
condition  and  circumstances"  of  M.,  nor  those  of  D.,  afforded  "ade 
quate  security  to  the  persons  interested,"  etc. ;  and  objector  .asked  that 
letters  be  refused  unless  they  first  gave  adequate  security  for  the  ad- 
ministration of  their  trust.  M.  answered  that  she  intended  to  continue 
her  residence  in  this  state,  though  she  designed  to  make  a  summer 
visit  in  Europe,  and  that  she  had  acquired  a  thorough  knowledge  of 
his  property  and  \X%  management  from  the  testator.  D.  answered  that 
she  had  had  some  experience  in  adminiBtering  an  estate,  and  owned 
real  property  worth  $200,000  in  Brooklyn.  Held,  that,  as  D.,  at  least » 
was  pecuniarily  responsible,  and  both  she  and  M.  had  sufficient  capac- 
ity and  integrity  to  make  their  appointment  prudent  and  proper. 
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aside  from  property  considerations,  the  objections  should  be  OTermled 
and  letters  granted.    Id. 
25.  In  such  case,  the  question  for  the  court  is, — is  it  safe  to  put  this  estate 
in  the  hands  of  the  person  named  as  executor;  can  he  be  trusted  taad- 
mmister  it  faithfully  and  honestly  as  directed  by  the  i^ill?    Id, 

See  iKVfiMTOUT:  Lbttebs  of  Administilation. 

EXPERTS. 

See  FOBaEBY;  HaIYDWRITIMO,  2;  TjaSTAMENTART  OAPAonT,  10;  Whmsml 

FOREIGN  ADMmiSTRATION. 
Bee  EzBOUTOBs  and  ADicimsTSAfroBeb  IB-lflL 

FOREIGN  LAWS, 
See  Eyidbhcb.  0. 

FOREIGN  WILL. 
Bee  SuRBOOATB,  S. 

FORGERY. 

The  decedent  lived  with  her  husband  for  many  years,  without  .any  evidence 
of  alienation  or  discord,  and  died,  leaving  no  parents  or  children. 
Several  months  after  her  decease,  a  paper  alleged  to  have  been  discov- 
ered was  propounded  by  her  husband,  as  her  will,  whereby  she  left  all 
her  property  to  him.  Evidence  was  adduced  that  this  was  in  pursu- 
ance of  an  understanding  had  between  them  during  her  life-time.  The 
probate  was  contested*  by  variou<*  relatives  of  decedent,  who  would 
have  been  entitled  to  share  in  her  estate  in  case  of  intestacy,  and  who 
attempted  to  prove  that  the  signature  of  the  testatrix,  and  of  a  deceased 
subscribing  witness,  were  forgeries.  The  draughtsman,  who  was  the 
surviving  subscribing  witness,  did  not  at  first  recollect  drawing  and 
witnessing  the  will,  but  recalled  the  facts,  from  the  statements  to  him 
of  another  who  was  present  at  the  time,  and  from  a  memorandum  in 
his  diary.  A  great  number  of  witnesses  was  examined  upon  each  side, 
including  two  experts  in  handwriting,  who  testified  against  the  genu- 
ineness of  the  contested  signatures,  but  arrived  at  their  conclusions  by 
inconsistent  theories.  Held,  1.  That  the  delay  in  producing  the  will 
was  not  necessarily  suspicious,  when  explained  by  decedent's  condition 
and  associates,  in  her  life-time.  2.  That  contestant's  theory,  that  the 
forgetfulncss  of  the  draughtsman  of  the  will  was  simulated,  in  order 
to  give  a  semblance  of  verity  and  genuineness  to  a  forged  instrument 
in  his  own  handwriting,  was  not  tenable,  as  such  forgetfulncss  whr 
rather  calculated  to  endanger  the  case,  while  a  ready  statement  of  the 
facts  of  drawing  and  witnessing  the  will  would  have  been  the  most  ob- 
vious mode  of  averting  suspicion.  8.  That  the  case  turned  upon  the 
conflict  between  these  experts  and  the  draughtsman,  and  that,  as  he 

Vol.  v.— 48 
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had  lived  for  many  years  in  a  community  where  he  was  well  known, 
and  had  served  as  a  justice  of  the  peace,  and  in  other  capacities,  and 
testified  positively  to  all  the  facts  of  execution,  and  was  corroborated 
by  a  memorandum  in  his  diary  and  another  witness,  and  no  attempt 
liad  been  made  to  impeach  his  character,  his  testimony  must  control, 
and  the  instrument  be  admitted.  '  Sartent  v.  Hesdra^  47. 

See  Handwiuting. 

FUNERAL  EXPENSES. 

1.  The  widow  of  decedent  received,  from  benevolent  societies  of  which  he 
was  a  member,  certain  sums,  tlie  intended  disposition  of  which  \7as 
indicated  by  their  respective  by-laws,  etc.,  as  follows:  (1)  from  the 
death  aid  fund  of  Batteiy  B,  $150,  *'to  be  paid  on  the  death  of  a 
member,  to  the  legal  relatives;"  (2)  from  Qermania  Liodgc,  $100,  "a 
funeral  money,  to  be  paid,  on  the  death  of  a  brother,  to  his  widow, 
children,  survivors,  administrators,  heirs  or  such  others  as  shall  be 
entitled  thereto;"  (3)  from  Central  Aid  Association,  $200,  '*to  be  re- 
ceived, on  the  death  of  a  member,  by  those  entitled  to  inherit,  either 
imder  the  will  or  by  blood  relationship  (or  the  surplus,  where  the  asso- 
ciation has  paid  the  funeral  expenses);"  (4)  from  Mount  Horeb  Camp, 
$100,  "to  defray  the  funeral  expenses."  The  widow,  also  the  admin- 
istratrix, on  her  accounting,  charged  the  estate  with  $218.10.  the 
funeral  expenses,  but  credited  it  with  none  of  these  sums.  HM,  that 
the  m<inife8t  purpose  of  tlie  last  three  donations  was  to  defray  the 
funeral  expenses,  and  that  the  widow,  having  .received  more  than  the 
amount  of  those  expenses,  could  not  charge  tbe  same  against  the  es- 
tate; but  that  the  excess,  beyond  those  expenses,  did  not  belong  to  the 
estate  of  decedent,  and  the  personal  representatives  were  not  account- 
able, in  the  Surrogate's  court,  therefor.     LeidentheU  v.  Gorr^,  267. 

3.  The  sum  of  $40,  for  a  burial  plot,  is  a  reasonable  disbursement,  as  a  part 
of  the  funeral  expenses,  where  decedent's  personal  estate  is  $1,200. 
•  Chalkerv.  Chaiieer,  480. 

GIFT  INTER  VIVOS. 

1.  The  testatrix  was  stricken  with  paralysis  March  1,  and  died  May  3.  1879. 
leaving  a  small  estate  of  about  $1,200,  of  which  the  sum  of  $1,125  was 
in  savi HITS  bank.  By  her  will,  executed  March  19, 1879,  she  l>equeathed 
this  sum  in  equal  shares  to  her  two  sons,  one  of  whom  she  appointed 
her  executor.  The  latter  had  the  chief  care  of  her  during  the  illness, 
and  she  died  at  his  house.  On  his  accounting,  the  executor  omitted  lo 
charge  himself  with  the  $1,125,  claiming  it  as  a  gift  tjUer  vnos,  from 
his  mother.  He  testified  that,  on  Apiil  10,  1879,  she  proposed  to  give 
him  the  deposit,  and  signed  an  order  on  the  bank,  which  was  witnessed 
by  her  attending  physician;  that  he  drew  the  money  and  delivered  it 
to  her,  whereupon  she  handed  it  again  to  him,  requesting  him  to  make 
good  use  of  it,  pay  some  debts,  etc.  The  physician  was  not  called. 
Objections  to  the  adbount  being  filed, — Held,  that,  in  view  of  the  re- 
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lationship  between  decedent  and  the  alleged  donee,  the  burden  of 
proof  lay  upon  him  to  establish  the  fairness  and  propriety  of  the  gift; 
that  it  was  impossible  to  discover  the  mind  and  motives  of  decedent; 
that  the  circumstances  of  her  illness,  the  unexplained  annulment  of  her 
recent  natural  testamentary  disposition,  and  the  advantage  of  situation 
of  the  claimant,  who  alone  testified  to  the  transaction,  led  to  the  con- 
clusion that  the  gift  did  not  proceed  from  her  own  free  will;  and  that 
the  executor  must  account  for  the  sum  in  dispute,  as  part  of  the  estate. 
ChdUcer  v.  Chalker,  480. 

2.  To  constitute  a  valid  gift  inter  vivotf  the  act  of  the  donor  must  have  no 
reference  to  tlie  future,  must  divest  himself  of  all  control  over  the  sub- 
ject-matter, and  include  a  delivery  to  the  donee.    Hoar  v.  Hoar,  687. 

S.  Accordingly,  where  testator,  in  his  life-time,  liad  a  deposit  in  a  savings 
bank,  which  was  claimed,  after  his  death,  by  liis  widow,  as  a  gift  iulcr 
moos,  and  the  only  evidence  in  support  of  her  claim  was  a  declaration 
by  testator  to  third  persons,  that  he  had  given  her  the  money  in  tlu' 
bank, — that  he  had  given  her  the  bank-book, — ^that  it  was  hers ;  the  hvink- 
book  not  having  been  delivered, — HM,  no  gift,  for  want  of  delivery.  Id. 

4.  It  Beoms,  that  a  delivery  of  the  bank-book  would  have  perfected  the  gift 
of  the  deposit.    Id. 

GUARANTY. 

See  Mortgage;  Surbtt. 

GUARDIAN  AD  LITEM. 

1.  The  Surrogate's  court  has  power,  independently  of  statute  or  mle,  to 

allow  to  the  guardian  ad  litem  of  an  infant  party,  a  reasonable  compen- 
sation for  his  services.  This  power  is  recognized  by  the  Code  of  Civil 
Procedure,  and  the  rules  of  court  (§  17;  rule  50).  McOue  v.  O^Hovra, 
886. 

2.  Section  2558,  subd.  3,  of  that  Code,  which  excepts  an  infant's  guardian 

from  tlie  prohibition  to  award  costs  to  an  unsuccessful  contestant  of  a 
will,  does  not  limit  such  compensation  to  the  taxable  costs.     Id, 
8.  Chapter  18  of  the  Code  of  Civil  Procedure  has  not  made  any  material 
change  in  the  mode  of  appointing  special  guardians  for  infants,  in  pro- 
ceedings before  Surrogates.    Matter  of  Ludlow,  891. 

4.  Under  section  2530  of  that  Code,  the  Surrogate  "must "  appoint  a  special 

guardian,  where  the  infant  does  not  appear  by  his  general  guardian, 
and  where  he  does  so  appear,  the  Surrogate  must  inquire  into  the  facts 
and  must  appoint  a  special  guardian,  if,  for  any  reason,  the  interests  of 
the  infant  require  it.  No  application  for  the  appointment  of  a  special 
guardian  is  necesMiry;  the  Surrogate  may  act  of  his  own  motion. 
Id, 

5.  It  seems,  that  under  section  2531,  the  infant  may  apply  for  the  appoint- 

ment of  a  special  guardian.  Notice  must  be  given  under  that  section, 
only  when  the  application  is  by  a  person  other  than  the  infant    id 
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GUARDIAN  AND  W4RD. 

1*  Tk»  mother  of  a  minor,  io  the  absenoe  of  a  lather,  has  the  ri^  to  influ- 
ence and  direct  the  conduct,  reeidenoe,  education,  occupation  and 
aeaociates  of  her  child.    Matter  qf  Ba^ri,  64. 

2.  Although,  by  section  2821  of  the  Code  of  Oiyil  Procedure,  the  Buripgete's 

court  has  authority  to  appoint  a  guardian  of  an  infant  whose  parents 
are  living,  such  authority  should  not  be  exercised  except  in  caM*a 
where  the  parents  appear  to  be  unfit  for  the  control  of,  or  to  have  in- 
terests adverse  to  the  infant.    Id, 

3.  The  petitioner,  an  infant  aged  nineteen  years,  had  become  aliennted 

from,  and  abandoned  the  home  of  her  mother,  who  was  willing  a;ici 
able  to  provide  for  her,  and  against  whose  wish  she  insisted  on  aasociai  - 
ing  with  a  theatrical  manager  of  inferior  plan's,  as  on  actress.  She 
prayed  that  one  D.,  at  whose  house  she  had  interviewa  with  the  man- 
ager, be  appointed  guardian  of  her  person* and  estate.  BM,  1.  That, 
in  the  absence  of  evidence  to  impugn  the  good  character  and  ability  of 
the  parent,  or  to  show  that  she  had  forfeited  her  parental  authority,  it 
would  be  judicial  usurpation  for  the  court  to  intervene  between  her 
and  her  child,  and  the  petition  should  be  dismissed.  2^  That  this  re- 
sult was  not  altered  by  the  fact  that  on  the  hearin'<:  the  mother  with- 
drew her  objections  to  the  appointment  of  the  proposed  guardian,  it 
appearing  that  the  proceeding  was  an  effort  to  set  the  mother's  author- 
ity at  defiance.  Id. 
4  The  moth>}r  of  an  infant,  before  her  death,  confided  the  custody  of  her 
child,  who  was  of  tender  years,  to  the  petitioner,  to  maintain  and  e<i- 
ueate  in  her  religious  faith.  Upon  habects  carpus  by  an  aunt,  to  obtain 
possession,  the  supreme  court  awarded  the  custody  of  the  infant  to  the 
petitioner;  whereupon  another  aunt,  without  mention  of  those  proceed- 
ings, procured,  from  tlio  Surrogate's  court,  letters  of  guardianship, 
which  petitioner  applied  to  have  so  modified  as  to  award  the  custody 
to  herself.  HM,  that  the  application  of  the  aunt  for  letters  of  guar- 
dianship was  nn  attempt  to  circumvent  the  order  made  on  habeas  corpus; 
that  the  petitioner  liad  a  right  to  institute  these  proceedings;  and  that 
the  letters  should  be  revoked,  as  to  the  infant's  person,  and  the  peti- 
tioner be  appointed  guardian  thereof,  unless  the  guardian  should  tra- 
verse the  allegation  that  the  infant's  interests  required  the  appointment 
of  another  guardian.     BoUsng  v.  GougKUn^  116. 

5.  The  words  "in  his  behalf,"  at  the  beginning  of  Code  Civ.  Pro.,  §  2832. 

refer  to  **  the  ward,"  and  not  to  "any  relative;"  the  intention  of  the 
sec^n  being  to  enable  any  person  to  apply  for  a  revocation  of  letters 
of  guardianship,  as  where  no  relative  of  the  infant  is  wilUng  to  nuikc 
the  application.     Id. 

6.  As  to  whether  a  suppression  of  facts  is  equivalent  to  a  "  false  suggestion 

of  a  material  fact,"  under  subd.  4  of  that  section,  quare.    Id, 

7.  The  guardian  of  a  female  infant  expended,  for  her  support,  education, 

etc. ,  $6(K)  more  than  the  amount  of  her  estate  in  his  hands,  this  over- 
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payment,  however,  being  less  than  her  interest  in  the  estate  of  her  de- 
ceased father,  whose  will  provided  that  the  iruxnne  of  her  share,  in  the. 
hands  of  the  executor,  might  be  used  for  her  support.  Upon  his  ac- 
counting, at  the  ward's  majority,  the  guardian  sought  to  be  reimbursed 
from  the  ward's  interest  in  the  latter  estate.  JIM,  1.  That  the  court, 
had  no  power  to  require  a  violation  of  the  provisions  of  the  will.  2. 
That  the  guardian  had  no  right  to  make  advances  to  the  ward  while  an 
infant,  and  afterwards  hold  her  liable  therefor.  8.  That  the  guardian 
should  be  allowed  his  disbursements  to  the  extent  of  the  ward's  estate 
in  his  hands,  and  also  to  the  extent  of  tJie  income  realized  by  the  execu- 
toi  upon  the  ward's  she»re  in  her  father's  estate.     SmiOi  v.  Btxby,  196. 

8.  Where  the  mother,  and  also  a  friend  of  the  deceased  father,  of  an  infant 

of  ten  years,  entitled  to  a  small  estate,  petitioned  separately  for  the 
guardianship  of  his  person  and  property,  and  it  appeared  that  the  in- 
fant had,  for  three  years,  resided  with,  and  been  cared  for  by  the  latter 
petitioner,  to  whom  the  father  had  informally  intrusted  him;  that  the 
father  had  been  for  several  years  separated  from  his  wife,  for  her  fault; 
and  that  she  was  engaged  in  a  disreputable  business,  while  the  other 
petitioner  was  a  suitable  person, — Held,  that  the  mother's  petition 
should  be  denied,  and  the  other  granted.     Burmeater  v.  OHh,  369. 

9.  It  9eem8,  that  the  declared  wishes  of  the  deceased  father  of  an  infant  of 

tender  years,  as  tohis  cusiody,  should,  in  the  absence  of  a  testament- 
ary disposition,  liave  little  weight  against  the  lawful  claims  of  the 
mother;  who,  if  a  suitable  person,  and  able  to  maintain  and  educate  the 
infant,  is  entitled  to  the  guardianship.    Id. 

10.  Section  2839  of  the  Code  of  Civil  Procedure,  which  provides  that  a 
testamentary  guardian  who  does  not  qualify  within  thirty  days  after 
probate  of  the  will  shall  be  deemed  to  have  renounced,  is  inapplicable 
to  a  will  proved  before  September  1,  1880.     Geoghegan  v.  Fbley,  601. 

11.  Under  Laws  1877,  ch.  200,  the  only  method  of  defeating  the  rights  of  a 
testamentary  guardian  was  by  proceedings  taken  to  compel  him  to 
qualify  within  a  time  specified.    Id. 

12.  It  seems,  that  before  the  enactment  of  that  chapter,  the  right  of  such  a 
guardian  to  act  was  derived  solely  from  the  appointment  in  the  will  (2 
R.  S.,  160,  §§  1,  2).    Id. 

18.  Where  letters  were  issued  to  a  testamentary  guardian  February  26, 
1878,  the  decree  admitting  the  will  to  probate  being  entered  as  of 
March  4,  1878,  it  appearing,  from  recitals  in  the  letters  and  otherwise, 

.  that  the  entry,  as  of  that  date,  was  an  inadvertence,  and  that  the  date 
of  admissi<m  was  in  fact  earlier  than  that  of  the  letters;  on  an  applica- 
tion to  revjoke  the  letters,  made  after  the  guardian  had  been  actively 
engaged  for  nearly  four  years  in  the  execution  of  his  trust,  by  one  who 
was  appointed  guardian  in  1880,— //e/c2,  that  the  decree  should  be 
amended  by  dating  it  February  26,  1878;  that  the  letters  of  the  guar- 
dian last  appointed  should  be  revoked;  and  that  the  petition  of  the  lat- 
ter for  revocation  of  the  former  guardian's  letters  should  be  denied. 
Choghegan  v.  Fbley,  601. 
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HABEAS  CORPUS. 
See  GuABDiAir  Aim  Wabd,  4 

HANDWRITING. 

1.  Testimony  as  to  similarity  of  signature  is  much  more  persuasive  and 

isf actory  tlian  evidence  of  dissimilarity,  it  being  the  uniform  experience 
that  the  signatures  of  a  person  often  vary  materially,  owing  to  each 
causes  as  i^osture,  nervous  condition,  freedom  from  interference,  qual- 
ity of  material,  and  other  circumstances.     Sarceni  v.  Hesdra,  47. 

2.  Expert  testimony  as  to  handwriting  is  especially  open  to  criticism,  there 

being  a  lack  of  any  standard,  such  as  exists  in  the  case  of  the  medical 
or  chemical  expert,  whereby  to  test  the  soundness  of  the  opinions  ad- 
vanced.   Id. 

See  FoBOEBT. 

HUSBAND  AND  WIFE. 
See  Marktaqe. 

IDIOCY. 
See  Tbstamemtart  Ca^ acitt,  1,  8w 

INDORSER 

1.  Where  the  indorser  of  a  promissory  note  appoints  the  holder  his  execu- 
tor, and  dies  before  its  maturity,  his  estate  is  discharged  from  liability 
by  the  failure  of  the  executor  duly  to  present  the  note  to  the  maker 
for  payment.     Sehumdker  v.  Quariiivt,  351. 

See  8'JBBTT. 
INFANT. 

See  OUABDIAN  AD  LiTBM;  GUARDIAH  AIID  WaBD;  WHiL,  1. 

INSANE  DELUSION. 
See  Delusion. 

INSANITY. 
See  Delusion;  Testamentabt  Capaoitt. 

INSOLVENCY. 

See  COKTBMFT,  4. 

« 

INSPECTION. 
See  DisoovBBT  and  iNSPBCiroir. 
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INTEREST. 

See  £xB0tnx)B8  Ain>  ADMnnsruATORs,  8;  Lbgact,  6;  Lifb  Tbnaivt,  4, 

6;  TssTAMBNTAitT  Tbustbb,  8;  Will,  18. 

INTERPRETATION   OF  STATUTE. 

In  the  interpretation  of  a  statute,  it  is  the  duty  of  the  court  to  consider  the 
object  of  its  enactment,  and  the  mischief  which  would  result  from  a 
literal  construction.    FoarwU  v.  Elmer ^  181. 

INTERPRETATION  OP   WILL. 

It  ifi  a  cardinal  rule  of  construction  that  effect  must  be  given,  if  possible, 
to  every  part  of  a  will.     Steinele  v.  Oechder,  812. 

See  SuBBOOATB,  8;  Will. 

INVENTORY. 

1.  It  seenu,  that  it  is  not  permissible,  after  procuring  an  order  requiring  an 

administrator  to  sell  property,  upon  allegations  that  it  is  inventoried 
at  too  low  a  price,  and  that  the  administrator  should  be  charged  witli 
the  actual  value,  as  disclosed  on  a  proper  sale,  which  has  been  had,  to 
claim  that  the  inventory  valuation  shall  be  a  measure  of  the  charge 
against  him.     Woodhatiae  v.  Woodliottee,  181. 

2.  The  Surrogate's  court  has  no  power,  upon  an  appKcation  to  amend  an 

inventory  of  a  decedent's  estate,  to  determine  the  ownership  of  prop- 
erty, the  title  to  which  is  disputed.  Accordingly,  where  the  applicant 
seeks  to  have  inserted,  in  an  inventory  filed,  property  which  the  exec- 
utor or  administrator  claims,  under  oath,  as  belonging  to  himself,  the 
motion  should  be  denied.  Qreenhough  v.  Greenhough,  191. 
8.  Sections  2715  and  2716  of  the  Code  of  Civil  Procedure  have  not  changed 
the  statutory  requirements  as  to  the  contents  of  an  inventory.    Id, 

JUDGMENT. 
See  Receitbb,  2. 

JUDICIAL  SETTLEMENT. 
See  AoGouirrmo»  8, 12. 

LEGACY. 

1.  Tiie  testator,  by  his  will,  gave  all  his  property  to  his  wife,  unless  she 
died  before  him,  and  in  that  case  to  others,  including  a  legacy  of  $2,000 
to  A.  By  a  first  codicil,  he  revoked  this  legacy  to  A. ;  by  a  second  codi> 
cfl  he  confirmed  the  will  and  the  first  codicil,  so  far  as  consistent  with 
the  second;  and  bequeathed  legacies,  etc.,  to  others  than  his  wife,  to 
the  amount  of  $18,500,  gave  his  wife's  wardrobe  and  jewels  to  B.,  "  ao- 
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oordiag  to  her  directionB/'  and  the  residue  to  his  nieces.  Upon  an  ap- 
plication, by  the  widow,  for  a  construction  of  the  instruments,  HM^ 
that  the  last  codicil  was  obviously'  intended  to  be  conditional  on  the 
non-survival  of  testator's  wife,  and  that,  thii  contingcucy  not  having 
happ<^nr;d,  she  was  entitled  to  the  entire  estate.    Matter  of  JodJc^n,  129. 

2.  The  testator,  by  the  second  clause  of  his  will,  gave  all  his  estate,  real 

and  personal,  to  his  wife.  "  to  have  and  to  hold  during  her  natural 
life;"  by  the  third,  he  gave  a  specific  legacy  to  his  daughters,  to  take 
effect  at  his  widow's  death ;  by  the  fourth  to  the  eighth  clauses,  he  gave 
devises  to  descendants,  to  take  effect  at  his  widow's  death;  by  the  ninth 
clause,  he  gtive  legacies  to  descendants,  payable  at  his  death ;  by  the 
eleventh  clause,  he  gave  to  petitioner,  his  daughter,  a  widow  w^ithout 
means,  a  legacy  of  $6,000,  not  specifying  the  time  of  payment.  Upon 
an  application  by  the  daughter,  for  payment  within  a  year,  on  giving 
security,  the  executors  contended  that  the  legacy  was  payable  only  on 
the  death  of  testator's  widow.  Held,  1.  That,  by  omitting,  in  the 
eleventh  clause,  the  restriction  contained  in  the  third  to  the  eighth 
clauses,  the  testator  revoked,  pi*o  tarUo,  the  second  clause,  and  made 
the  legacy  payable  before  his  widow's  death.  2.  That  tho  legatee's 
condition  raised  a  presumption  that  the  legacy  was  designed  to  meet 
her  necessities  during  the  widow's  life-time.  3.  That  the  legacy  was 
payable,  as  in  ordinary  cases  under  the  statute,  at  the  end  of  a  year 
from  the  grant  of  letters  test-amentary.     TutUe  v.  Heidermann,  199. 

3.  Under  Code  Civ.  Pro.,  §  2719, — which  permits  the  SuiTogate  to  decree 

payment  to  a  legatee  or  distributee,  within  a  year  after  the  grant  of 
letters,  where  it  appears  that  the  funds  in  the  representative's  hands 
** exceed  by  at  least  one-iMrd  the  amount  of  all  known  debts  -and  clainus 
against  the  estate,"  etc, — the  required  surplus  of  one-third  is  to  be  es- 
timated by  excluding  the  amount  of  the  petitioner's  claim  and  pay- 
ments already  made.    Id. 

4.  Where  a  legatee  applies  to  the  Surrogate's  court  for  payment  of  the 

legacy,  an  answer  by  the  representative  '*  that  the  petitioner's  legaoy  is 
not  yet  payable  by  the  terms  of  the  will,"  does  not  raise  such  an  issue 
as* requires  the  petition  to  be  dismissed  under  Code  Civ.  Pro.,  §  2718. 
It  raises  no  issue  of  fact,  but  only  a  question  of  the  construction  of  the 
will.     Steinele  v.  OecJialer,  812. 

5.  The  testator,  by  bis  will,  gave  to  his  wife  one-half  of  his  property,  real 

and  personal,  absolutely,  and  the  other  half  to  her  for  life,  with  power 
to  sell.  He  then  gave  a  legacy  of  $2,000  to  an  infant,  to  be  paid  to 
him  at  his  majority;  and,  in  case  of  his  death  during  infancy,  the  same 
was  given  to  the  testator's  brothers  and  his  sister,  the  petitioner.  The 
infant  legatee  died  before  the  testator.  Upon  an  application  by  the 
sister,  during  the  widow's  life-time,  to  compel  payment  of  the  legacy. 
— Held,  that,  upon  testator's  death,  the  legacy  vested  in  his  brothers  and 
sister;  but  that  the  intent  of  testator  was  that  the  legacy  should  not  be 
paid  until  after  the  death  of  his  widow;  that  the  petition  was,  there- 
fore, premature,  and  should  be  dismissed.     Id. 
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0.  The  testator,  by  his  wiU,  gave  to  his  granddaughter,  an  infant,  a  legacy 
of  $1,000,  to  be  paid  to  her  at  majority  ;  in  case  she  died  in  infancy, 
one-half  of  that  sum  to  go  to  her  mother.  He  bequeathed  the  residue 
of  his  estate  to  a  nephew.  The  granddaughter  claimed  to  be  entitled  to 
interest  on  her  legacy  until  her  majority.  There  was  no  evidence  that 
testator  had  assumed  tlie  relation  of  a  parent  towards  her.  KM,  1. 
That  the  testator  being  neither  the  father  of,  nor  one  in  loco  parentis  to 
the  legatee,  she  was  not  within  the  exception  which  allows,  in  such 
cases,  where  the  will  makes  no  provision  for  the  infant's  support,  in- 
terest on  a  legacy  before  the  time  when  the  latter  becomes  payable.  2. 
That  interest  on  the  $1,000,  during  the  legatee's  infancy,  belonged  to 
the  residuary  estate.    Harward  v.  HevMA^  330. 

7.  The  testator,  by  his  will,  gave  the  income  of  $2,000  to  A.  and  B  for 

their  lives  and  that  of  the  survivor,  and  the  principal  thereafter  to  peti 
tioner,  directing  the  executrix  and  executor  to  invest  the  fund,  lie 
also  gave  a  legacy  of  $10,000  to  G.  The  executrix,  also  the  residuary 
legatee,  having  alone  qualified,  omitted  to  invest  the  $2,000,  but,  on 
the  death  of  B.,  paid  said  principal  sum  to  A.,  and  died.  A.  died  in- 
solvent. The  executor,  having  qualified  generally  as  executor,  received 
$10,000,  assets  of  the  estate,  and  paid  G.'s  legacy,  but  made  no  attempt 
to  collect  the  $2,000  misapplied  by  the  executrix,  from  her  estate, 
which  was  solvent. — Hdd,  that,  the  legacy  of  $2,000  never  having  been 
separated  from  the  general  fund  in  the  hands  of  the  executrix,  and  the 
executor  having  qualified  generaUy,  be  could  not  claim  that  he  was  not 
clothed  with  any  of  the  trtuU  irnder  the  will;  that,  though  not  respon- 
sible for  the  misapplication  of  the  fund  by  the  executrix,  he  should 
have  collected  the  amount  from  her  estate;  and  was  liable  to  the  peti- 
tioner for  the  amount  of  his  legacy,  with  interest  from  the  death  of  A. 
Wine  V.  Murphy,  365. 

8.  Whether  payment  to  a  legatee  can  be  decreed  under  Code  Civ.  Pro., 

§  2603,  qucBre.     Peck  v.  Sherwood,  416. 

9.  The  common  law  rule,  that  a  legacy  is,  in  general,  payable  at  the  end  of 

one  year  after  the  testator's  death,  and  the  modification  of  that  rule, 
contained  in  2  R  S..  90,  §43,  are  inapplicable  to  the  case  of  a  legacy 
given  by  tlie  execution  of  a  power  of  appointment  contained  in  the 
testator's  will.     Dixow^.  Storm,  419. 

10.  The  testator,  by  his  will,  after  certain  bequests,  gave  the  residue  of  his 
estate,  real  and  personal,  to  his  wife  for  life;  empowered  his  executors 
to  sell  any  of  the  real  estate,  with  her  consent;  directed  them,  as  soon 
as  practicable  after  her  death,  to  sell  all  the  real  estate,  and  pay  one- 
half  the  proceeds,  and  one-half  his  personal  estate,  to  an  appointee  to 
be  named  in  her  will.  The  widow  died,  leaving  a  will  appointing  H. 
and  A.  to  receive  $5,000,  under  the  power.  They  had  purchased  some 
of  the  real  estate  during  her  life-time,  and  hml  given  a  purchase-money 
mortgage,  which  was  foreclosed  before  she  died,  leaving  a  deficiency 
of  $8,000,  for  which  judgment  was  entei'ed  after  her  decease.  Mean- 
while, the  appointees  had-  assigned  their  legacy  to  W.  BM^  1.  That 
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the  testator's  intent  was  that  the  legacy  of  his  widow's  appointee 
should  vest  immediately  upon  her  death,  and  that  interest  than  began 
to  run;  and  that  this  result  was  not  affected  by  the  fact  that  sufficient 
real  estate  had  not  been  sold  to  make  the  payment.  2.  That  the  judg- 
ment of  $3,000  must  be  set  off  against  the  legacy;  tlic  deficiency  being 
liquidated  before  the  widow's  death,  and  the  assignee  having  actual  or 
constructive  notice  of  the  facts.    Id. 

11.  It  96e7M,  that  the  assignee,  for  an  antecedent  debt,  of  an  insolvent  leg- 
atee, is  liable  in  equity  to  a  set-off  of  his  assignor's  indebtedness,  against 
^e  legacy,  even  though  the  latter  is  not  yet  payable.     Td. 

12.  The  claim  of  a  legatee  under  a  bequest  upon  a  contingenqf,  or  where 
there  is  a  possibility  coupled  with  an  interest,  is  assignable  in  equity ; 
otherwise  as  to  a  bequest  upon  a  condition  precedent,  before  perform- 
ance.    Spencer  v.  See,  442. 

13.  M.  died  in  1871,  leaving  both  real  and  personal  estate,  three  grandsons, 
A.,  B.  and  C,  his  only  descendants,  and  a  will  whereby,  after  certain 
bequests,  he  ordered  his  executors  to  invest  the  residue  of  his  realty 
and  personalty  on  bond  and' mortgage,  the  interest  to  accumulate  until 
the  times  afterwards  mentioned.  He  then  devised  and  bequeathed  to 
A.  one- third,  and  to  C.  one-third  of  his  realty  and  personalty,  to  be  paid 
to  them  respectively  at  marriage.  The  remaining  one-tliird  he  devised 
and  bequeathed  to  A.,  at  his  marriage,  in  trust  to  pay  the  interest 
thereof  semi-annually  to  B.,  "upon  the  express  condition"  that  the 
latter  renounce  the  Roman  Catholic  priesthood,  payment  of  interest  to 
commence  at  the  time  of  renunciation;  and,  upon  condition  that  B. 
should  marry,  he  devised  and  bequeathed  such  third,  with  accumula- 
tions, to  B.,  absolutely.  Should  B.  die  before  marriage,  his  share  was 
given  to  A.,  at  marriage.  M.'s  will  empowered  but  did  not  order,  his 
executors  to  sell  and  convey  any  and  all  of  his  realty.  C.  married  in 
1879,  and  received  his  third.  On  September  2,  1881,  A.  married;  on 
September  15,  B.  released  and  assigned,  under  seal,  to  A.,  all  his  rights 
under  the  will,  and  A.  received  from  the  executors  $28,000,  on  account 
of  the  two  shares;  on  September  26  A.  died,  leaving  a  will.  A  contest 
arising  between  the  executors  of  M.  and  of  A.,  on  ttie  formers'  account- 
ing, as  to  the  ownership  of  B.'s  third, — Held,  1.  That,  the  scheme  of 
the  testator,  M.,  requiring  a  conversion,  the  will  must  be  deemed  to 
treat  of  personalty  only.  2.  That  the  bequest  of  B.'s  third  was  not 
upon  a  ctmiingency,  but  upon  eondiiums  precedent,  neither  of  which  had 
been  performed;  that,  therefore,  the  legacy  did  not  vest  in  interest, 
and.  nothing  passed  by  B.'6  assignment  to  A.  8.  That  A.  had  a  possi- 
bility coupled  with  an  interest  in  B.'s  third,  and  should  B.  never  re- 
nounce or  marry,  his  third  would  pass  to  the  representatives  of  A. 
4.  That  the  fund  of  which  A.  was  made  trustee  passed  into  the  hands 
of  his  executors.    Id, 

14.  Whether  the  Surrogate's  court  has  power  to  appoint  a  trustee  of  a  fund 
in  such  a  plight,  qtuBre.    Id. 

16.  The  testator,  by  his  will,  executed  on  the  day  before  his  death,  gave 
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certain  legacies,  as  follows:  by  clause  (7),  "unto  St.  John's  Guild,  a 
corporation  created  by  and  existing  under  the  laws  of  the  State  of  New 
York,  the  sum  of  $5,000;"  by  clause  (8),  a  legacy  to  the  "Societe 
Frangaise  des  dames  dc  TEglise  de  St.  Vincent  de  Paul  a  New  York/' 
an  unincorporated  association;  by  clause  (9),  "unto  the  person  acting 
'  as  the  treasurer  for  the  time  being,  meaning  the  treasurer,  if  there  be 
one,  of  the  Foundling  Asylum  for  Babies,  Lexington  avenue  and  Sixty- 
eighth  street,  New  York  city,  to  be  applied  to  t/ut  uses  of  sakl  asylum, 
the  sum  of  $3,000;"  by  clause  (10),  a  legacy  to  the  treasurer  of  the 
House  of  the  Good  Shepherd.  The  St.  John's  Guild  was  organized 
under  the  act  for  the  incorporation  of  benevolent,  etc.,  societies.  Lavs 
1848,  ch.  81U,  which  invalidates  a  gift  to  any  corporation  formed  there- 
under, contained  in  a  will  executed  less  than  two  months  before  the 
testator's  death.  The  ninth  clause  described  an  institution  not  existing, 
but  there  was  located,  at  the  place  mentioned,  a  corpora  Lion  organized 
under  the  act  of  1848,  named  "  The  Foundling  Asylum  of  the  Sisters 
of  Charity  in  the  City  of  New  York."  The  validity  of  these  bequests 
having  been  put  in  issue, — Held,  1.  That  clause  (7)  was  Toid  under  the 
act  of  1848.  4.  That  clause  (8)  was  valid.  8.  That  clause  (0),  though 
not  void  for  uncertainty  as  to  the  legatee,  was  void  under  the  net  of 
1848,  it  being  not  competent  for  the  testator  to  evade  the  policy  of  that 
statute,  by  the  simple  device  of  making  the  gift  to  an  individual,  nnd 
the  bequest  being,  in  legal  effect,  one  lo  the  last-mentioned  foundling 
asylum;  and  that  clause  (10)  was  void,  for  a  like  reason.  Effray  v. 
Foundling  Asylum,  657. 

16  The  testator,  by  his  ^vill,  bequeathed  to  trustees  $65,000,  to  be  invested 
by  them  on  bond  and  mortgage,  directing  them  to  collect  the  interest 
and  pay  the  same  to  testator's  son,  C,  for  life;  and  he  bequeathed  the 
principal  and  interest  thereof,  on  C.'s  death,  to  C.'s  children,  "to  be 
paid  over  and  equally  divide4  "  among  them,  at  the  majority  of  the 
youngest  survivor  of  them.  The  will  was  proved  in  1862.  C.  died  in 
1880,  leaving  him  surviving  his  only  living  child,  who  petitioned  for 
payment  of  his  legacy,  alleging  a  demand  upon,  and  a  refusal  to  pay 
by,  the  trustees.  It  appeared,  on  a  reference,  that  the  trustees  had 
invested  the  fund  as  directed  by  the  will,  and  that,  the  same  having  de- 
preciated without  their  fault,  they  tendered  the  securities,  etc.,  belong- 
ing thereto  to  the  petitioner,  who  refused  to  receive  the  same,  claiming 
to  be  entitled  to  $65,000,  in  full,  as  a  demonstrative  legacy.  Hetd,  that 
the  intent  of  testator,  as  manifested  by  the  clause  providing  for  an 
accumulation  of  interest  in  case  C.  should  leave  a  minor  child,  was  that 
the  identical  fund,  which  furnished  a  life  income  to  C,  should,  after 
the  latter's  death,  pass  to  his  children;  and  that  the  trustees  were  not 
bound  to  supplement  such  fund  out  of  the  body  of  the  estate,  in  a  sum 
sulDcient  to  make  the  value  of  petitioner's  interest  $65,000.  BuahncU 
V.  Dtinker,  581. 

17.  The  referee  having  found  that  the  trustees  had  made  an  improvident 
investment  of  a  portion  of  the  trust  funds,  for  which  the  petitioner 
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might  hold  them  answerable;  aad  it  appearing,  from  docomcnle  on  file, 
that,  upon  an  accounting  by  them,  in  1870,  which  petitioner  was  cited 
to  attend,  a  decree  was  made  settling  their  account  and  allowing  them 
full  credit  for  the  funds  invested  in  the  manner  questioned, — MM,  that 
such  decree  was  conclusive  against  petitioner  in  the  proceeding  at 
bar.     Id.  i 

See   Accounting,    10,    18;    Annuity;    Evidence,    7;    Ejucoutiok   of 

Will,  12. 


LETTERS  OF  ADMINISTRATION. 

t.  Where,  after  the  verification  of  a  petition  for  letters  of  administration 
upon  the  estate  of  a  decedent  alleged  to  have  died  an  inhabitant  of,  and 
left  assets  in  the  county,  and  before  the  grant  thereof,  one  to  whom 
foreign  letters  had  been  granted  applied  for  ancillary  letters  here, — 
Meld,  that,  under  Code  Civ.  Pro.,  §  2696,  the  former  applioalion,  not 
having  been  disposed  of,  might  be  granted,  and  that  it  was  not  neces- 
sary to  refer  the  question  of  decedent's  residence,  or  to  appoint  a  tem- 
porary administrator,  to  collect  rents  about  falling  due.  Weed  v. 
Waterbury,  114. 

2.  Upon  an  application  for  letters  of  administration,  an  opposing  party, 
interested  under  a  will  claimed  to  have  been  destroyed,  must  not  only 
prove  that  the  will  was  not  legally  revoked,  but  be  able  to  prove  the 
will  itself;  and  this  in  the  same  proceeding.  The  court  cannot  look 
into  prior  proceedings  for  probate,  to  find  evidence  on  the  subject. 
Mattel'  of  Bemmert,  299. 

8.  Accordingly,  where  the  applicant  for  letters  of  administration  swore  that 
decedent  died  without  leaving  a  will,  and  those  claiming  that  a  will 
had  been  made  and  destroyed  adduced  no  evidence, — MM,  that  tJie 
proof,  on  the  part  of  the  applicant,  was  sufficient  under  Code  Civ.  Pro., 
%  2061,  and  that  his  petition  shoidd  be  granted.    Id, 

See  MABRiAas.  • 

LETTERS  TESTAMENTARY. 
See  AmxLLABY  Luttbrb;  Ezsgutobs  and  AjmajniamBJLToaa,  M;  Lbttibbs 

OF  AsmKIfiTRATION. 

LIFE  TENANT. 

1.  The  rational  and  equitable  rule  by  which  to  determine  the  relative  rights 
of  the  life  tenant  and  remainder-man,  in  respect  to  stock  ^vidends  in 
corporations,  in  whose  stock  tlie  fund  is  invested,  is  to  inquire  how 
much  of  the  stock  dividend  was  capital,  or  made  to  represent  an  in- 
crease in  the  value  of  the  property,  and  how  much  came  from  income 
or  eamiags;  md  also  how  much  of  Hie  stock  dividend  wae  made  up  of 
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accnmulfttionfl  before,  and  how  mticb  from  earningB  after  the  invest- 
ment. Ortigg  v.  Riggs,  83. 
3.  The  testator,  by  his  will,  gare  his  residuary  estate  to  his  five  sons  and 
one  daughter,  in  equal  shares;  the  daughter's  share,  however,  being 
vested  in  his  executors,  in  trust,  to  invest  the  same,  and  pay  to  her, 
during  her  life,  *'  the  net  interest,  dividends,  or  other  periodical  income 
thereof,"  the  principal,  upon  her  death  without  issue,  going  to  her  sur 
viving  brothers.  The  daughter  having  died  without  is^ue,  the  execu- 
tors, at  the  instance  of  her  administrator,  filed  their  accounts,  wherein 
they  credited  certain  siocli  dividends  made  by  various  railroad  corpora- 
tions, whose  stock  they  held,  to  capital  account,  whereby  those  accrued 
solely  to  the  benefit  of  the  remainder-men.  Heldt  that,  there  being  no 
suggestion  that  the  stock  dividends  represented  anything  but  income  or 
profits  of  the  corporations,  the  accounts  roust  be  corrected  by  crediting 
the  dividends  to  income  account,  and  discharging  them  from  the  cap- 
ital account,  and  the  proper  proportion  be  paid  to  the  administrator 
of  the  tenant  for  life.    Id. 

3.  The  authorities,  with  reference  to  the  relative  rights  of  life  tenant  and 

remainder-man  in  such  a  case,  collated  and  discussed.    Id. 

4.  The  testator,  by  his  will,  divided  his  residuary  estate  among  his  chil- 

dren, directing  his  executors,  as  trustees,  to  invest,  in  their  own  names, 
each  child*s  shurc,  and  to  receive  the  interest  and  income  of  each 
share,  for  the  use  of  the  children,  respectively,  during  life,  with  re- 
mainders over.  Under  an  offer  of  the  United  States  Qovernment.  to 
give  its  four  per  cent,  bonds  in  exchange  for  an  equal  amount  of  out- 
standing six  per  cents.,  Icnown  as  five-twentiesT,  and  pay  accrued  inter- 
est, together  with  three  months'  additional  interest  on  the  latter,  tlie 
surviving  trustee  exchanged  five-twenties,  trust  funds,  and  credited  the 
accrued  and  additional  interest  thereon  to  income,  and  three  months* 
interest  on  the  four  per  cents.,  received  in  exchange,  to  capital  account. 
The  life  tenants  claimed  the  double  interest  for  the  three  months  after 
the  exchange.  Held,  that  the  trustee's  account  was  right  in  substance, 
but  wrong  in  form,  and  that,  1.  The  accrued  interest  on  the  five- 
twenties,  and  all  interest  on  the  four  per  cents.,  belonged  to  the  life 
tenants.  2.  Tliat  one-third  of  the  three  months'  additional  interest  on 
the  five-twenties  inured  to  the  life  tenants  as  an  equivalent  for  the  abate- 
ment of  income,  and  the  residue  belonged  to  the  remainder-men,  as  an 
accretion  to  the  capital.    8eowl  v.  BtfOieDeU,  121. 

5.  As  between  these  classes  of  olaimaats,  aaytliing  in  the  nature  of  pre 

mium,  that  is,  any  appreciation  in  the  value  of  capital,  is  to  be 
regarded  as  principal,  and  all  interest,  income  or  proceeds,  however 
extraordinary  or  unusual,  belong  to  the  life  tenant.  Id. 
6;.  The  testator,  at  his  death,  owned  a  Judgment  of  foreclosure,  for  more 
than  $8,000,  and  a  mortgage,  on  which  $5,700  was  due.  On  a  sale, 
under  the  judgment,  the  executor  bid  in  the  premises,  abd  afterwards 
sold  them  for  $7,500,  and,  on  foreclosure  of  the  mortgage,  he  received, 
■B  net  proceeds  of  sale,  $6,100.    Upon  a  question  between  life  tenant 
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and  remaioder-man,  interested  under  tlie  will  in  these  funds,  as  to  the 
proper  apportionment,  and  the  rate  of  interest  to  be  employed  in  the 
calculation, — Held,  1.  That,  in  the  absence  of  any  rule  in  this  country 
as  to  interest  rate,  five  per  cent,  should  be  adopted,  in  analogy  to 
the  English  rule  of  three  per  cent.  2.  That  a  principal  sum,  which, 
with  interest  from  the  testator's  death  to  date  of  realization,  would  pro- 
duce the  amount  realized,  should  be  carried  to  capital  account,  and  the 
reddue  to  income.    BooseiMlt  ▼.  BooHnsdt,  264. 

See  Suspension  of  Ownebship. 

LIMITATIONS,  STATUTE  OF. 

1.  An  executor  has  no  right  to  waive  the  defense  of  the  statute  of  limita- 

tions to  the  claim  of  another  against  the  estate  ;  and  the  payment  of  a 
claim  baiTcd  thereby  cannot  be  credited  to  him  on  the  accounting. 
Burnett  v.  NoblOy  69. 

2.  A  proceeding  in  the  Surrogate's  court,  to  establish  an  executor's  claim 

against  the  estate,  is  analogous  to  the  commencement  of  an  action 
therefor;  and  the  same  defenses,  including  the  statute  of  limitations, 
may  be  interposed,  as  in  an  action.  Id. ' 
8.  The  immunity  of  the  estate  from  a  claim  barred  by  that  statute  should  be 
more  rigidly  enforced  where  the  representative  holds  the  claim  than  in 
other  cases.  There  being  no  such  thing  as  the  presentation  and  admis- 
sion or  dispute  of  a  claim  made  against  an  estate  by  its  representative, 
there  can  be  no  revival  of  such  a  claim  when  barred.    Id, 

4.  TJie  tliree  years'  limitation,  contained  in  Code  Civ.  Pro.,  §  2750,  of 

creditors'  proceedings  to  dispose  of  a  decedent's  real  property  for  the 
payment  of  debts,  etc.,  applies  to  a  case  where  letters  had  been  issued 
upon  his  estate  more  than  three  years  before  September  1,  1880,  and 
the  personal  representatives  had  not  accounted  to  the  SuiTogate.  imder 
the  Revised  Statutes,  before  that  date;  since,  in  such  a  case,  no  right 
had  accrued,  to  be  saved  by  L.  1880,  ch.  245,  §  8,  or  by  section  3852  of 
the  Code.     U.  S.  lAfe  Ins,  Co,  v.  Jordan,  207. 

5.  Chapter  4  of  that  Code  has  no  application  to  proceedings  of  this  nature. 

Id. 

See  Executors  and  Adhinistbators,  8;  Revocation  of  Bbobate,  8,  4. 

« 

LOST  WILL. 
See  Will,  8-8. 

LUNACY. 

The  appointment  of  a  special  guardian  for  a  party  as  a  lunatic,  upon  an 
allegation  of  a  petitioner  in  a  proceeding  for  another  purpose,  is  a  mere 
matter  of  routine,  and  not  an  adjudication  of  lunacy.  Spencer  t.  jRip- 
Aam,  425. 

See  Delusion;  Testahentary  Capacttt. 
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ICARRIAGE. 

1.  Although  no  form,  right  or  ceremony  is  essential,  in  this  State,  to  the 

validity  of  a  marriage,  it  does  not  follow  that  any  cohabitation,  with 
whatever  motive  begun,  may,  by  the  false  acknowledgment  of  the 
marital  rehition.  kept  up  for  a  time,  grow  into  a  lawful  state  of  matri- 
mony. To  .raise  a  presumption  of  the  fact  of  marriage,  from  that  of 
cohabitation,  the  latter  must  be  matrimonial,  and  not  illicit,  in  its  in- 
ception.   Byrnes  v.  DMldy  383. 

2.  The  petitioner,  having  applied  for  letters  of  administration  upon  the  es- 

tate of  decedent,  a  tug-captain,  who  died  suddenly  in  February,  1881  — 
leaving  brothers  and  sisters  his  onlv  next  of  kin — on  the  groimd  that 
she  was  his  widow,  it  appeared  that  she  and  decedent  began  to  cohabit 
in  the  latter  part  of  1879;  that  he  took  her  to  a  respectable  boarding- 
house,  introduced  her  in  society  as  his  wife,  took  out  a  policy  of  life 
insurance  in  her  name  as  his  wife,  and  wrote  her  a  letter  signing  him- 
self her  husband.  In  May,  1880,  they  having  had  an  affray,  she  sued 
him  for  an  assault  in  her  own  name,  which  she  stated  to  be  Helen  Dib- 
ble. This  action  was  settled,  but,  before  its  termination,  he  resumed 
his  relations  with  her,  again  introduced  her  as  his  wife,  and  lived  with 
her  until  his  death.  It  further  appeared  that  petitioner  had  stated,  on 
one  occasion,  that  decedent  had  been  visiting  her;  also  that  decedent, 
in  admitting,  when  asked,  that  he  was  married,  had  made  inconsistent 
statements  as  to  the  length  of  time  since  his  marriage,  and  had  once 
denied  that  petitioner  was  Mrs.  Byrnes;  also  that  he  had  introduced 
another  womtin  as  his  wife.  And  contestants  adduced  evidence  tend- 
ing to  show  that  petitioner  was  a  woman  of  loose  character,  who  had 
been  married,  had  a  child,  left  her  husband,  and  gone  to  live  with  an- 
other man,  before  living  with  decedent.  There  was  no  proof  of  any 
express  marriage  contract.  Held,  that  the  contradictory  declarations 
of  decedent,  the  character  and  conduct  of  the  parties,  and  the  many 
suspicious  circumstances  which  petitioner  did  not  controvert,  led  to 
the  conclusion  that  she  was  not  the  widow  of  decedent,  and  that  her 
petition  must  be  denied.     Id. 

3.  Where  a  woman  flees  from  her  husband  and  enters  immediately  on  illicit 

relations  witli  another  man,  which  she  continues  for  five  j'esirs,  there 
is  no  presumption  at  the  end  of  that  time,  in  the  absence  of  evidence 
to  the  contrary,  that  her  husband  is  dead.    Machini  v.  Zanoni,  492. 

4.  The  petitioner  was  married  to  M.  in  1855,  and  lived  with  him  in  New 

York  city  until  1861,  when  she  suddenly  left  bis  house,  and,  going  to 
premises  provided  by  decedent,  cohabited  with  him  until  his  death,  in 
1881,  never  again  seeing  M.,  or  concerning  herself  about  him.  The  co- 
habitation with  decedent  was  confessedly  meretricious  until  1865^ 
during  which  year,  according  to  petitioner's  testimony,  a  sort  of  ceremo- 
nial occurred,  which  she  deemed  a  marriage  between  them.  On  her  ap- 
plication for  letters  of  administration,  as  being  decedent's  widow,  on 
the  ground  that,  although  she  and  M.  had  not  been  separated  for  five 
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yeara  when  her  alleged  marriage  with'  decedent  occurred,  their  con- 
tinued cohabitation  after  the  lapse  of  that  period,  and  the  fact  of  their 
holding  themselvea  out  as  husband  and  wife,  raised  the  presumption 
of  a  marriage  ^vhich  was  valid  until  annulled,  under  2  J?.  S.,  199,  §  6. 
making  such  a  provision  in  a  cose  where  a  '*  person,  whose  husband 
or  wife  shall  have  absented  himself  or  herself,  for  five  years,  sliall 
marry,"  etc., — JIM,  that  M.,  not  having  "  absented  himself,"  the  stau 
ute  did  not  apply,  and  that,  there  being  no  proof  or  presumption  of  bis 
death,  any  marriage  between  petitioner  and  decedent  was  absolutely 
void  under  2B.  8,,  139,  §  5,  and  the  petition  should  be  denied.    Id, 

See  Anncttt,  1. 

MENTAL  CAPACITY. 
See  TBeTAHBNTABT  Cafacitt. 

MINOR. 
See  GUABDZAK  ab  Lrrsac;  Guabdiak  ahd  Wabd;  Will^  1« 

MISDESCRIPTION. 
See  AsxnnrT,  1. 

*  MONOMANIA. 

'  See  Dblusion;  Tbstajcbntabt  OAPAOirt;  II. 

MORTGAGE. 

Fhe  mere  omission,  by  the  holder  of  a  bond  and  mortgage,  to  proceed 
against  the  mortgagor,  does  not,  in  the  absence  of  a  request  by  the 
guarantor,  discharge  the  latter,  though  the  value  of  the  land  haa  depre- 
ciated so  as  to  be  inadequate  to  pay  the  amount  due.  Hurd  ▼.  CaUa- 
han,  393. 

MORTUARY  MONUMENT. 

1.  The  testatrix,  by  her  will,  directed  her  executor  to  erect  a  suitable  monu- 

ment over  the  graves  of  herself  and  husband,  and  left  the  selection  of 
the  style  of  such  monument,  and  the  expense  thereof,  entirely  discre- 
tionary with  him.  The  executor  asked,  upon  the  accounting,  to  be 
allowed  the  sum  of  $700  for  such  purpose.  The  amount  of  the  per> 
sonal  estate,  for  distribution,  was  less  than  $2,000.  EM,  that  no 
greater  sum  than  $250  should  be  allowed.    Burnett  v.  UTabU,  60. 

2.  The  sum  of  $200  is  not  an  extravagant  expenditure  for  a  tombstone, 

where  decedent's  personal  estate  is  $2d,000.    OampbeU  t.  Purdff,  484. 
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OBJECTIONS. 
See  Accotnrrma,  5,  17;  Bvidekcb,  8;  Exscirroite  un>  ADiokiffrRA* 

TOB8,  24. 

OFFICIAL  BOND. 
See  EzBOXTTORs  and  Adminibtratobs,  2d-4^6;  Subvty. 

PERSON  INTERESTED. 
See  AcoonRmio,  14;  Publication  of  Will,  2,  4;  Revocation  of  Pbo- 

BATB,  1. 

POWER  OF  APPOINTMENT. 
'  See  Leoact,  9, 10. 

PREFERRED  CLAIM. 

1.  A  money  Judgment  entered  against  a  decedent  after  hie  death,  npon  a 

▼erdict  rendered  during  his  life-time,  relates  to  the  time  of  the  verdict, 
and  is  a  judgment  "  docketed  against  the  deceased/*  and  entitled  to 
priority  of  payment,  in  the  course  of  administration,  under  2  R.  5.,. 87, 
§  27,  suhd.  8.     Matter  of  Dunn,  27. 

2.  It  is  not  necessary  that  an  order  be  obtained,  in  such  a  case,  to  enter  the 

judgment,  nunc  pro  tune,  as  of  the  term  prior  to  decedent*?  death.    Id. 

8.  The  petitioner,  having  brought  an  action  against  the  testator  for  rent 
due,  procured  a  verdict  against  him  for  the  amount  claimed,  the  excep- 
tions being  ordered  to  be  heard  in  tlic  first  instance  at  the  general  term. 
After  the  argument,  and  before  the  decision  upon  the  exceptions,  the 
defendant  died,  and  thereafter  judgment  was  entered  against  him  for 
$702,24,  i^v'hich  judgment  petitioner  asked  to  have  paid  as  a  preferred 
debt,  alleging  that  the  estate  was  insolvent,  and  that  ample  assets  were 
on  hand,  to  make  the  preferred  payment.  HM^  that  the  judgment  was 
entitled  to  preference  under  the  Revised  Statutes,  and — the  alle^tion 
of  sufficient  assets  not  being  disproved — payment  was  ordered,  sub- 
ject, however,  to  the  deduction  of  a  certain  sum  adjudged  as  costs, 
against  the  petitioner,  upon  an  appeal  from  an  order  in  his  action.     Ftt. 

4.  Taxes  assessed  during  the  life- time  of  a  decedent,  upon  real  property  in 
which  he  had  a  life  esUUe,  and  remaining  unpaid  at  the  time  of  his 
death,  are  entitled  to  preferential  payment  out  of  the  personalty  left  by 
him,  under  2  J?.  5.,  87,  g  27,  subd.  2,  which  assigns  a  second  prefer- 
ence to  "  taxes  assessed  upon  the  estate  of  the  deceased  previous  to  his 
death. "    Coleman  v.  Coleman,  524. 

PRiyiLEGE  OF  WITNESS. 

See  WmoBSB,  6-9. 
Vol.  V. 
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PRIVILEOED  COMHUNICATIONa 

1. .  Upon  the  hearing  of  a  contested  application  for  the  probate  of  a  oodicfl 
to  a  will,  a  witness,  who  was  an  attorney,  was  oslscd  by  contestants  to 
state  a  conversation  had  between  him  and  decedent,  relating  to  the 
preparation  by  him,  for  decedent,  of  a  codicil  not  executed,  subse- 
quently to  the  execution  of  the  instrument  propounded.  Held,  privi- 
leged, under  Code  Civ.  Pro.,  §  835,  and  excluded.  PearsaUv.  Elmer, 
161. 

2.  It  seems,  that  the  rule  would  be  otherwise,  as  to  conversations,  etc.,  re- 
lating to  the  paper  presented  for  probate.    Id. 

8.  Tlie  protection  afforded  to  a  client  by  the  section  of  the  Code  cited  does 
not  cease  with  his  death,  but  may  be  invoked  by  Iiis  executor,  on  pro- 
ceedings for  probate,  before  admission  of  the  will.    Id. 

PROBATE  OP  WILL. 

1.  The  setting  aside  or  rejection  of  a  will  by  a  court  is  the  exercise  of  a 

radical  Judicial  prerogative,  which  should  not  be  indulged,  except  upon 
very  satisfactory  proofs.    Merrill  v.  Bolston,  220. 

2.  One  who  is  next  of  kin  to  a  decedent  has  an  interest  which  entitles  him 

to  contest  the  probate  of  an  alleged  will  of  the  latter;  and  the  same  is 
true  of  one  who,  by  the  admission  of  the  will,  would  be  deprived  of 
rights  under  a  former  one.  Id. 
8.  The  Code  of  Civil  Procedure  has  no  application  to  proceedings  for  pro- 
bate, commenced  by  service  of  the  citation  on  all  Uie  necessary  parties 
in  1872.     LaffeHy  v.  Lafferty,  826. 

4.  The  administrator  of  a  mortgagee,  in  a  mortgage  executed  by  a  devisee 

under  a  will,  is  a  '*  person  interested  in  the  estate,"  williiu  Lavis  1837, 
ch.  460,  §  4.  and  might  "have  such  will  proved  before  the  proper 
Surrogate."  He  might,  therefore,  also  intervene  and  ask  to  be  mode  a 
party  to  proceedings  instituted  fur  its  probate.    Id, 

5.  li  seems,  that  section  2617  of  the  Code  of  Civil  Procedure,  giving  such 

right  of  intervention  to  any  person  "  interested  in  sustaining  or  defeat- 
ing the  will "  merely  formulates  the  pre-existing  law.    Id. 

6.  One  who  has  not  been  formally  made  a  party  to  probate  proceedings 

cannot  make  any  motion  therein.    Id. 

7.  It  seems,  that  such  proceedings  do  not  abate  by  the  death  of  all  the  pur- 

ties,  but  may  be  revived  by  bringing  in  the  successors  to  the  rights  and 
interests  of  the  deceased  parties.    Id. 

8.  While  it  is  true,  as  laid  down  in  DelafOdy.  Parish  (25  N.  Y.,  9),  that  it 

Is  not  the  duty  of  the  court  to  strain  after  probate— neither  should  it, 
on  the  other  hand,  strain  against  probate,  where  the  will  seems  unfair, 
but,  if  the  testator  appears  to  have  had  cai>acity,  care  should  l>e  taken 
to  carry  out  his  wishes.    Legg  v.  Myer,  628. 

See  Ancillary  Letters;  Delusion;    Discovery  and  Insfection,  2; 

Execution  of  AVii^l;  Privileoed  Communicationb; 

Revocation  of  Probate. 
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PUBLICATION  OP  WILL. 

1.  It  is  not  necessary  that  the  declaration  of  a  testator,  that  the  instramcnt 

signed  hy  him  is  his  will,  should  be  made  in  the  very  act  of  signing. 
It  is  sufficient  if  the  acts  be  done  on  one  occasion,  and  form  parts  of 
the  same  transaction.    Matter  of  Collins,  20. 

2.  Acts  constituting  sufficient  publication  considered.     Id. 

3.  The  decedent  requested  A.  to  ask  a  scrivener  to  come  and  draw  his  will, 

at  the  same  time  stating  thnt  he  wished  A.  to  be  a  witness.  On  a  6ub> 
sequent  day — that  of  the  execution — A.  and  another  signed  as  sub- 
scribing witnesses  in  decedent's  presence,  after  the  will  had  been  read 
in  their  presence,  nothing  further  being  said  to  A.  about  signing,  but 
the  other  witness  being  duly  requested.  HM,  a  sufficient  request 
to  A.    Brady  v  JfcCrosgon,  431. 

See  Execution  op  Wn-L. 

REAL  PROPERTY. 

Bee  Salb  of  Real  Ebtatb. 

RECEIVER. 

1.  A  receiver  appointed  in  supplementary  proceedings  (under  Code  Pro.. 

§  298),  on  duly  qualifying,  became,  without  any  assignment,  completely 
vested  with  tlic  judgment  debtor's  title  to  a  chose  in  action  then  owned 
by  him,  aod,  as  a  c(msequence,  to  a  judgment  afterwards  recovered  in 
his  name  thereon.  Such  title  could  not  be  disturbed  by  an  assignment 
afterwards  made  by  such  debtor,  nor  by  the  appointment  of  uu 
assignee  of  his  property  in  bankruptcy  proceedings  taken  two  years 
later,  at  least  so  far  as  such  judgment  or  its  avails  were  necessary  to 
enable  such  receiver  to  satisfy  the  judgments  under  which  lie  was 
appointed.     Sioartout  v.  SehwerUr,  497. 

2.  On  April  15,  1876.  Sw.  was  appointed  receiver  of  the  property  of  K.,  in 

supplementary  proceedings  instituted  on  certain  judgments  against  the 
latter.  At  that  thnc,  a  claim  existed  in  K.'s  behalf,  against  decedent, 
for  services  rendered  by  K.  to  him  in  his  life-time,  one-half  of  which 
claim,  however,  K.  had  assigned  to  X.  On  this  claim,  K.  recovered  a 
judgment  against  the  executors,  etc.,  of  decedent,  in  May,  1876.  In 
August  of  the  same  year,  Sc.  recovered  a  judgment  against  K.,  who. 
in  January,  1877,  in  obedience  to  an  order  made  in  proceedings  upon 
that  judgment,  assigned  to  Sc.  one-half  of  the  judgment  so  recovered 
against  the  executors.  The  last-mentioned  judgment  was  afterwards 
set  aside,  but  another  was  entered  in  K.  's  name  against  the  executors, 
in  February,  1880.  In  May  of  that  year,  K.  was  discharged  in  bank- 
ruptcy from  all  his  debts  existing  December  27,  1877.  In  proceedings 
for  the  distribution  of  the  proceeds  of  a  sale  of  decedent's  real  estate 
for  the  payment  of  his  debts,  a  contest  arising  on  the  question  to  whom 
the  share  corresponding  to  the  half  of  K/fi  demand  not  assigned  to  X. 
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belonged,— JSUdl,  that,  w  •oob  ehare  waa  lese  tliaii  the  aggregate  amount 
of  the  judgments  represented  by  8w.,  he  was  entitled  thereto  for  the 
benefit  of  the  creditors  in  those  judgments— he  having  qaalifled  before 
tbe  assignment  to  So.,  and  his  title  not  being  affected  by  that  asaign- 
DMBt,  nor  by  the  bankruptcy  proceedings,  or  the  dlicharge  of  K. 
therein.    Id. 

RELATIVES. 

Bee  QuABDiAN  and  Ward,  6;  Wxuu,  fll 

RELEASE. 
Bee  Gbbtui  quk  Trvst,  a. 

REMAmDERrMAN. 
Bee  AooouNTiNa,  14;  Liboaot,  Id;  Lifb-Tbetaot. 

RENTS. 
Bee  TBSTAioERTAitT  Tbustbb,  9;  Wnx*,  2, 1& 

RBSIDSKCB. 
See  DoKiGiu 

RESIDUARY  LEGATEE. 
See  Lboact,  6. 

REVISED  STATUTES. 
[SMtionf  wmtrudd  or  cUed.] 

1  R  S.,  728,  §14 BiehardB  v.  Mdor$,2nB. 

1  R  B.,  728,  §§  14,  16 Dickie  v.  Van  Vkck,  884 

1  R.  S.,728.§55 Meekery.  Grawfard,  4B0. 

1  R.  a.  730,  §68 Ortnoe  ▼.  Brady,  I. 

1  U.  8.,  773,  §1 Richards  y,  MoQre,Zl%, 

1  U.  8.,  773. §1 Diek^y,  Fan  F/«j*,  284. 

a  R  3..  60,  §21 TbwnsmdY,  Bogart,  98. 

2  R.  S..  68.  §  40,  subd.  4 Hewitt  v.  Hetntt,  271. 

!5  U.  a.  67,  §  68 MatU/rof  Taintor,  79. 

3  R  a,  85,  §§  17, 18 Greenhough  v.  Oreenhough,  191. 

2  R  a,  86,  §22 Oreenhough  \.  Oreenho^tgh^  191. 

2  R  a,  87,  §  27,  subd.  2 GoUman  v.  Coleman^  524 

2  R  a,  87,  §  27,  subd.  8 MaUer  of  Dunn,  27. 

2  R  a,  88,  §88 Matter  of  Gardner,  14 

2  R  a,  90,  §48 Dixon  y.  -Sorm.  419. 

2  R  a.  98,  §58 WaUGey.  nUeheoek,^T 

2  R  8.,  98,  §58 Secory,  Sentu,  5?0. 


SR  S., 

a  R  8., 

2  R  a, 

2  R  a. 

2  R  8., 

2  R  a, 

2  R  a. 

2  R  a, 

2  R  a, 

2  R  a, 

2  R  a. 
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98,  §68 Metker  t.  Crawford,  460. 

98,  §  58 Jfflrffer  ofBoosevdt,  601. 

93,  §60 Spencerv.  Popfiam,  425, 

94.  §  66 Jlf<j«A»r  v.  CrawforJ,  450. 

94.  §  66 ilfrtW<?r  ofBoowvelt,  601. 

109,  §  57 Meeker^,  Crawford,  ^Ki. 

139,  §§5,  6 Mac?uniY.  Zanoni,  492. 

150,  §§1,  2 GeogJieganv.  Foley,  501. 

221.  §6,  subd.  1 Daley.  Slakes,  586. 

221,  §6,  subd.  4 Woodhoiuey.  Woodhoiue,  181. 

221,  §  6,  subd,  4: Joel  v.  RUUrman,  186. 

REVOCATION  OF  PROBATE.- 

1.  A  creditor  of  a  testator,  not  being  a  proper  party  to  proceedings  for 

tbe  probate  of  bis  will,  cannot  invoke  tbe  authority  conferred  upon  the 
court  by  Code  Civ.  Pro.,  §  2481.  subd.  6,»to  open,  vacate,  etc.,  the  de- 
cree admitting  the  will.  Nor,  it  seems,  can  he  atik  for  revocation  of 
probate,  under  section  2647,  permitting  such  an  application  by  "  a  per- 
son interested  in  the  estate.**    HeUmany.  Jorves,  898. 

2.  It  seetm,  that  clmpter  18  of  that  Code  nowhere  authorizes  revocation  of 

probate  for  want  of  Jurisdiction;  and  that  a  decree  granting  probate, 
upon  a  petition  showing  jurisdiction  by  reason  of  decedent's  residence 
in  the  county,  aft^r  citation  of  the  necessary  parties,  is  conckisive  on 
tlic  question  of  sucti  residence,  except  upon  appeal.     Id. 

8.  The  intent  of  the  final  sentence  of  Code  Civ.  Pro. ,  §  2648— excluding, 
from  the  one  year's  limitiUion  of  proceedings  to  revoke  probate  of  a 
will,  an  application  to  vacate,  etc.,  a  decree  pursuant  to  section  2481. 
subd.  6 — is  to  soften  the  rigor  of  the  remainder  of  the  first-named  sec- 
tion by  extending  the  8urrogatc'8  general  power  of  setting  a^ide,  etc., 
to  decrees  of  probate  after  a  year  from  their  rendition.  After  the  year, 
the  application  is  in  the  Surrogate's  discretion.     Becker  v.  Bochus,  488. 

4.  Accordingly,  where  a  petition  for  revocation  of  a  probate  decree  ren- 
dered in  1878  was  presented  after  the  lapse  of  more  thim  seven  years, 
by  a  daughter  of  testator,  who,  though  then  an  infant,  was  not  rcpre- 
-  sented  by  guardian  on  the  probate,  she  claiming  that,  by  reason  of 
the  provisions  of  the  Code  mentioned,  her  time  to  apply  was  nnlhnited 
— it  appearing  that  she  became  of  age  in  1874: — Held,  that  her  absolute 
right  to  contest  the  probate  ceased  at  the  end  of  a  year  after  the  decree 
was  rendered;  that  she  had  been  guilty  of  laches  by  delay;  and  that 
tho  application  should  be  denied.    Id. 

RBVOOATION  OF  WILL, 
Bee  DBbmuoor,  8,  4. 
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SALE  OF.  REAL  ESTATE. 

1.  The  executrix  instituted  proceedings  for  the  sale  of  testator's  real  estate^ 
to  pay  debts,  wherein  her  claim  against  the  estate,  originaUy  for  over 
$9,000,   was   adjudged  at   $5,860.82,   the  difterence   between   these 
amounts  being  made  up  of  an  appropriation  of  the  assets  by  her,  on 
account  of  her  demand.    The  order  for  a  sale,  adjudging  denmiidB 
valid,  etc.,  concluded.   "sul)ject  to  the  adjustment  as  to  the  exact 
amount,  and  right  to  share  in  proceeds  of  sale  on  final  accounting.*' 
On  such  accouuiing,  the  executrix  having,  in  her  account,  stated  her 
claim  at  $9,469.01,  uud  ihe  amount  paid  at  $5,707.17,  and  having  in- 
troduced the  above  order,  etc. ,  in  evidence,  the  auditor  disallowed  the 
payment,  holding  that,  by  reason  of  the  clause  quoted,  the  claim  had 
not  been  proved  according  to  law.     Held,  that  the  clause  in  question 
did  not  deprive  the  order  of  its  binding  effect,  as  an  adjudication  of  the 
amount  of  the  claim,  but  that  the  basis  of  the  estabUshment  of  the 
claim  in  the  real  estate  proceeding  was  erroneous,  and  that,  on  the  final 
accounting,  the  executrijc  should  have  been  charged  with  inteix^st  on  su 
much  of  the  assets  as  she  had  applied  to  the  claim,  down  to  the  time 
when  the  same  was  adjudged  by  the  Surrogate  in  the  former  proceed- 
ing; that  the  claim  should  have  been  for  the  full  amount  of  her  de- 
mand ;  and  that  she  should  have  been  charged  with  the  junonnt  appro- 
priated by  her  without  authority,  as  assets  in  hand.    Matter  of  Gard- 
ner, 14. 

d.  In  proceedings  to  sell  a  decedent's  real  estate,  for  the  payment  of  debtt». 
a  judgment  for  a  debt  due  from  him,  entered  on  an  offer  of  his  execu- 
tors, against  whom  the  action  had  been  revived,  is  not  evidence  of  the 
debt,  as,  in  such  case,  there  is  no  trial  on  the  merits.  Kor  is  the  offer 
competent  evidence,  as  constituting  an  admission  thereof.  Katanagh 
V.  FtZwn,  48. 

3.  The  costs  awarded  in  such  a  judgment  are  not  a  valid  part  of  the  claim, 

for  the  purposes  of  such  proceedings.    Id, 

4.  Where  a  mortgagee  assigned  the  bond  and  mortgage  with  a  guaranty  of 

payment,  and  died,  and  thereafter  the  mortgage  was  foreclosed,  and  a 
judgment  for  deficiency  recovered,  the  proceeds  of  sale,  being  more 
than  sufficient  for  the  purpose,  having  been  applied  by  direction  of  th<* 
court  to  the  payment  of  costs,  fees  and  taxes,  on  foreclosure — Held,  that 
those  simis  could  not  be  considered  as  being  any  pait  of  the  adjudged 
deficiency,  the  whole  of  which  constituted  a  debt  which  decedent's  real 
property  might  be  sold,  etc.,  to  pay.    Hurd  v.  Callahan,  893. 

See  Evidence,  2;  Liicitatioks,  Statute  of,  4,  5. 

SAVINGS  BANK  DEPOSIT. 
See  AfiSBTB;  Estoppel,  1;  Gift  Inteb  Vnroe,  1-1 

SET-OFF. 
See  Leoact,  10,  11., 
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SPECIAL  GUARDIAN. 
See  GuAKDiAN  ad  Litbil 

SPIRITUAL  ADVICR 
See  Undue  Influbncb,  4. 

STATUTES. 

See  CODB  OF  ClYIL  PbOCBDURB;  iNTBRFRETATIOir  OF  STATUTB;  BXVJBBD 

Statutes. 

STATUTE  OF  LIMITATIONS. 
See  Limitations,  Statute  of. 

STOCK  DIVIDEND. 
See  Life  Tenant,  1. 

SUBSCRIBING  WITNESS. 
See  Execution  of  Will;  Publication  of  Will. 

SUPPLEMENTARY  PROCEEDINGS. 
See  Receiybr. 

SUPPRESSIO  VERL 
See  GuABDiAN  and  Wabd,  d. 

SURETY. 

1.  Each  of  the  sureties  in  the  ofBcial  bond  of  an  administi-ator,  etc.,  must 

be  worth  at  least  the  penalty  of  the  bond,  over  all  debts,  liabilities  and 
property  exempt  from  execution.    Sutton  v.  Weeks,  858. 

2.  Where  such  a  surety  has  become  insufficient,  since  qualification,  the 

Surrogate's  court  may  require  a  new  or  additional  surety.     Id, 
8.  One  who  **  guarantees  the  payment  of  a  bond  and  mortgage  "  engages  to 
pay  not  only  the  principal,  but  the  interest  which  may  accrue  thereon. 
Hurd  ▼.  OaUahan,  893. 

See  Indobser;  Mobtoagb. 

SURROGATE. 

1.  The  death  of  one  who  has  deposited  moneys  in  his  name,  as  trustee  for 
another,  does  not  constitute  the  trust  funds  assets  of  decedent's  estate; 
at  most,  it  would  devolve  the  trust  upon  decedent's  representative,  and 
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the  8uiT0gute*B  court  has  no  authority  to  call  him  to  account  as  trustee, 
for  the  administration  of  that  trust.     Crotce  v.  Brady,  1. 

2.  A  Surrogate's  court  h/ig  no  juriBdiction.  uadcr  Code  Civ.  Pro.,  §  2476,  of 

the  probate  of  the  will  of  one  who,  at  the  time  of  his  death,  was  a  resi- 
dent of  this  state,  unless  it  is  also  ^hown  that  he  resided  in  the  county 
in  which  that  court  is  located.     Ociedo  v.  Duffle,  137. 

3.  The  Surrogate's  court,  although  without  gcmeral  jurisdiction  of  the  con- 

struct  ion  of  wills,  has  the  right  to  construe  a  will  so  far  as  neceasarj 
for  the  distribution  of  the  estate.    Steinele  v.  Oeehsler,  812. 

8m  AaSETB;    DiflOOYBRY    AND    INSPECTION,    1,    2;    GUABDIAN    AD    LlTBM, 
1;    GUABDIAN    AND   WaRD.    2;    LeOACY,    14;    TeSTAMENTABT 

Trustee,  16. 

SUSPENSION  OF  OWNERSHIP. 

1.  The  testator,  by  the  first  clause  of  his  will,  directed  his  debts,  etc.,  to  be 

paid.  By  the  second,  he  gave  to  his  wife  the  net  income  of  all  his  prop- 
erty, for  life;  the  same,  after  her  death,  to  three  children,  in  equal 
shares,  for  life;  the  principal,  after  their  death,  to  grandchildren.  By 
the  third,  he  gave  certain  legacies,  payable  out  of  the  income.  By  the 
fourth,  he  nominated  "  trustees"  to  carry  his  will  into  effect,  without 
liability  to  give  security.  On  an  application  for  construc^on,  etc. ,  of 
the  will,  as  respects  personal  property, — Held,  1.  That  so  much  of  the 
second  clause  as  suspended  the  absolute  ownership  of  property  was 
void,  under  I  R  8,,  773,  §  1,  as  effecting  such  suspension  tor  more  than 
two  lives  in  being  at. the  testator's  death.  2.  That  so  much  of  the 
same  clause  as  bequeathed  income  to  the  wife  for  life  was  insepaiuble 
from  the  illegal  portion,  and  fell  with  it;  not  being  a  separate,  valid 
trust,  nor  unessential  'to  the  general  scheme  of  the  will.  3.  That  the 
remainder  of  the  will,  including  the  bequests  containod  in  the  third 
clause,  was  valid;  and  tliat,  in  other  respects,  the  decedent  died  intes- 
tate.   Richards  v.  Moore,  278. 

2.  The  testator,  by  his  will,  gave  the  residue  of  his  estate,  after  pigment  of 

debts  and  funeral  expenses,  to  the  executors,  in  trust,  to  pay  one-sixth 
of  the  net  income,  quarterly,  to  each  of  six  descendants  for  life,  and,  on 
the  death  of  any  one  of  them,  to  transfer  his  share  absolutely  to  such  de- 
scendant's issue,  or  in  default  of  issue,  to  the  survivors  and  tlieir  repre- 
sentatives, equally,  i»r«&'rpai.  BM,  1.  That  the  provision,  as  regarded 
the  descendants,  was  equivalent  to  a  gift  of  a  life  estate  to  each,  in 
severalty,  and  that  there  was  no  suspension  of  the  absolute  QWSflTsbip. 
or  power  of  alienation,  of  any  share,  longer  than  for  the  Ufe  of  the  par- 
ticular beneficiary,  after  which,  by  the  terms  of  the  will,  the  share 
vested  absolutely.  2.  That  this  result  was  not  affected  by  the  vesting 
of  the  estate  in  trustees,  for  the  purpose  of  receiving  and  paying  over 
the  income,  the  suspension  being  the  same  as  if  the  gift  of  Uid  inqovie 
for  life  had  been  directly  to  the  beneficiaries,  Z^tcM  v.  Fan 
VkiO^  284. 
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TAX. 

■ 

See  Pbbfbbbbd  Glaxbc,  4. 
TEMPORARY  ADMINISTRATOR 

See     LeTTEBS     of    ADMINISTBATIOa,     h 

TENANT  FOR  LIFE. 
See  Life  Tenaitt. 

TESTAMENTARY  CAPACITY. 

1.  The  decedent,  who  was  an  unmarried  woman^  owning  real  estaleof  con- 

siderable value,  died  in  November,  1879,  aged  about  fifty-two  yeaiv,  in 
the  house  of  her  cousin,  with  whom  she  had  resided  since  the  death  at 
her  mother  in  1862,  having  previously  resided  with  the  latter.  She 
wa£  a  member  of  a  church;  attended  cburch  and  Sunday-school  regu- 
larly; took  care  of  her  room  and  person;  could  do  some  light  housework 
and  needlework,  but  was  not  in  vigorous  health;  was  afflicted  with 
stutteriftg;  uttered  only  short  sentences;  never  learned  to  read  or  write, 
though  she  h:id  attended  school  for  three  years;  could  not  count  more 
than  ten,  or  tell  the  time  of  day  from  the  clock,  or  add  or  multiply; 
had  no  idea  of  the  value  of  property,  or  of  money  beyond  ten  cents; 
was  easily  lost  in  familiar  streets;  had  no  understanding  of  the  amount 
of  her  property;  had  two  sisters,  one  of  whom  was  in  an  insane  asylum; 
was  herself  adjudged  an  idiot  in  1871 ;  and  otherwise  evinced  a  weak 
mind,  being  unable  to  attend  to  most  things  which  persons  of  ordinary 
intelligence  can  do.  Her  alleged  will,  signed  by  a  cross,  bore  dote  in 
1869,  and  left  all  to  a  member  of  the  family  in  which  she  lived,  the 
daughter  of  her  cousin,  who  wits  present  when  she  visited  a  lawyer's 
office,  wbere  the  will  was  drawn,  and  also  at  the  time  of  the  alleged 
execution,  tbe  devisee's  brother  writing  decedent's  name  around  the 
cross.  Held,  that  decedent  was  not  of  sound  and  disposing  mind,  at 
the  time  when  the  will  purported  to  have  been  executed,  and  that  thtf 
instrument  should  be  refused  probate.     Tawnsend  v.  Boffart,  98. 

2.  While  the  law  does  not  undertake  to  test  a  person's  intelligence,  and  de- 

fine the  exact  quality  of  mind  and  memory  which  he  must  xx>8se8B  to 
authorize  him  to  make  a  will,  it  does  require  him  to  have  a  nund 
to  know  the  extent  and  value  of  his  property,  the  number  and  names 
of  those  who  are  the  natural  objects  of  his  bounty,  their  ieserts 
in  reference  to  their  conduct  toward  him,  their  capacity  and  uecessi- 
ties;  that  he  shall  have  sufficient  active  memoiy  to  retain  tliese  facts  in 
his  mind  long  enough  to  have  liis  will  prepared  and  executed;  and  if 
this  amount  of  mental  capacity  is  somewhat  obacuro  or  clouded,  still 
the  will  may  be  sostained.  Id. 
8.  The  use  of  the  term  compos  mmtu,  as  a  ttandaid  of  teetaine&tary 
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capacity,  is  liable  in  certain  cases  to  mislead— not  all  who  come  within 
that  description  being  competent  to  make  a  will    Id. 

4.  An  adjudication  of  the  idiocy  of  an  alleged  testator,  made  two  years 

after  the  date  of  the  alleged  execution  of  the  will,  while  neither  con- 
clusive nor  bipding  on  the  Sun-ogate's  court,  upon  an  application 
for  probate,  is  to  be  distinguished  from  an  adjudication  of  lanacy  in  a 
like  case,  which  would,  it  seems,  be  less  significant.    Id. 

5.  Partial  insanity,  or  monomania,  invalidates  a  will  which  is  the  direct  off- 

spring thereof,  though  the  testator's  general  capacity  be  unimpeached. 
'  MerriU  v.  BoUton,  220. 
G.  The  instrument  propounded  was  executed  in  1871.  A  week  or  two  be- 
foi-e  its  execution,  decedent  called  upon  the  lawyer  who  drew  the  will, 
and  wbo  knew  nothing  of  his  property,  his  family,  or  his  testamentary 
purpose;  gave  him  instructions,  witli  intelligence  and  coherence,  as  tq 
its  provisions;  made  an  appointment  for  an  interview  at  decedent's 
house,  which  was  had,  and  at  which  a  draft  of  the  will  was  left  for 
examination;  and  afterwards  came  to  the  office  of  the  drawer,  and  ex- 
ecuted it.  The  will,  itself,  evinced  an  intelligent  understanding  of  its 
terms,  on  the  part  of  decedent,  and  a  knowledge  of  the  claims  of  the 
members  of  his  family  upon  his  bounty;  but  the  testimony  was  con- 
flicting as  to  his  conversation  and  conduct  before,  durii^  and  after 
1871.  A  few  weeks  after  the  execution,  he  wrote  a  letter  to  his  son  in 
£urope,  for  the  most  part  intelligent  and  coherent,  yet  containing  on 
unreasonable  and  unintelligible  suggestion  upon  a  single  topic.  In 
1870,  he  manifested  certain  delusions,  which,  however,  it  appeared, 
were  due  to  illness,  from  which  he  recovered.  In  1871  and  1872,  ibe  evi- 
dence showed  that  he  had  a  clear  understanding  of  the  character  and 
value  of  his  property,  as  exhibited  by  his  statements  to  his  agents,  em- 
ployed to  manage  the  same;  by  intelligent  accounts  kept  with  those 
with  whom  he  dealt;  by  employing  workmen  to  repair  his  houses,  and 
paying  them  according  to  contract,  and  in  other  ways.  In  1874,  he  was 
adjudged  a  lunatic.  He  died  in  1877,  aged  eighty-four  years.  Held, 
that— even  conceding  that  decedent  was  of  impaired  mental  capacity 
and  that,  therefore,  more  than  proof  of  formal  execution  was  necessary 
to  show  that  the  alleged  execution  was  his  intelligent  and  deliberate 
act — such  additional  proof  was  abundantly  furnished  by  the  evidence; 
that,  upon  the  whole  case,  he  must  be  deemed  to  have  been  of  sound 
mind  at  the  time  of  the  execution,  and  that  the  petition  for  probate 
should  be  granted.    Dickie  v.  Van  Vleck,  284. 

7.  The  rule,  in  Dclafield  o.  Parish,  25  iV.  71,  0— concerning  the  burden  of 

proof  of  testamentary  capacity — explained,    id 

8.  The  burden  of  proving  that  a  testator,  was  not  of  sound  mind  at  the  time 

of  the  execution  of  a  will,  rests  upon  the  one  contesting  the  probate;  so 
that  if,  upon  the  whole  evidence,  that  fact  remains  doubtful,  the  will 
cannot  be  rejected  on  that  ground.    Miller  v.  WMle,  820. 

9.  Evidence  of  an  hereditary  tendency  to  insanity,  in  a  testator,  does  not 

establish  that  insanity  manifested  was  probably  congenital,  or  that  it 
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declared  itself  at  any  particalar  stage  of  his  career.    BrisM  y.  Week$, 
629. 

10.  The  opinion  of  a  distinguished  alienist,  upon  the  probable  mental  con- 
dition of  a  patient,  years  before  the  latter  had  come  under  his  observa- 
tion, though  entitled  to  respect,  should  be  carefully  scrutinized  beforo 
acceptance,  in  a  case  where  it  is  coiitingent  upoh  the  correctness  of 
hypotheses  not  established  by  the  evidence.    Id, 

11.  The  testator,  who  died  in  1^,  by  his  will,  executed  in  1871,  gave  the 
bulk  of  his  property,  amounting  to  about  $500,000,  to  an  adopted 
daughter  of  his  father,  and  to  two  of  his  aunts,  K.  and  S.    His  nearest 
relatives,  living  at  the  time  of  the  execution,  were  a  father,  a  half- 
brother,  and  four  aunts.    The  probate  was  contested  by  the  half- 
brother,  aged  thirteen  years,  mainly  on  the  grounds  of  undue  iuflucnce 
exerted  by  the  husband  of  8.,*  and  a  want  of  testamentaiy  capacity. 
Mr.  S.  had  long  occupied  intimate  confidential  and  fiducial  relations 
with  testator;  but,  although  his  wife  was  a  principal  beneficiary,  it  was 
not  shown  that  he  drafted  the  will,  or  advised  as  to  its  contents,  or  even 
knew  of  testator's  intending  to  make,  or  having  made  it.    Testator  was 
insane  in  the  early  part  of  1878,  when  he  became  an  inmate  of  an  asylum 
In  France;  and  he  was  of  unsound  mind  at  times  thereafter,  contest- 
ant insisting  that  the  insanity  was  continuous  after  the  date  mentioned. 
A  medical  expert,  who  attended  him  at  the  asylum  in  1873,  would  not 
undertake  to  state  accurately  his  mental  condition  in  1871,  but  testified 
that,  from  his  examination,  and  from  what  he  then  learned  of  his  antece- 
dents, from  testator,  and  from  an  aunt,  B.,  he  believed  that  the  former 
was  never  in  a  condition  of  complete  enjoyment  of  his  intellectual  fac- 
ulties, or  of  balance  in  his  nervous  system.    The  information  derived 
from  B.,  was  undisclosed  by  witness,  and  several  of  testator's  declara- 
tions to  him  were  against  the  weight  of  testimony;  which  was  that  tes- 
tator manifested  no  irrationality  until  after  1871.    A  portion  of  the 
testimony,  taken  on  commission,  of  a  witness  acquainted  with  testator, 
tended  to  show  original  mental  aberration,  but  this  portion  was  in  re- 
sponse to  the  final  general  interrogatory,  was  vague  as  to  dates,  and  in 
some  particulars  as  to  meaning,  and  was  not  followed  by  cross-examin- 
ation.   Certain  collateral  relatives  of  testator  had  been  afflicted  with 
mental  disease,  but  there  was  no  evidence  of  insanity  in  his  lineal  an- 
cestiy.    Letters  produced  in  evidence,  written  by  testator  before  1878, 
were  in  the  main  cleVer  and  amusing,  often  instructive,  particularly  on 
art  subjects,  and  at  times  poetical  and  elegant.    By  a  will  executed  in 
1869,  testator  had  made  dispositions,  also,  in  favor  of  B.  and  his  other 
aunt,  who  were  not  mentioned  in  the  will  propounded,  and  which  made 
no  bequest  to  contestant,  or,  with  an  insignificant  exception,  to  testa- 
tor's father.    Eiich  of  the  two  last-named  persons,  however,  had  ample 
means.    Meld,  that  the  will  was  executed  without  undue  influence  on 
the  part  of  Mr.  S. ;  that  its  dispositions  led  to  no  inference  of  a  disordered 
intellect  on  the  part  of  the  maker;  that  the  latter  was  of  sound  mind  at 
the  time  of  its  execution ;  and  that  It  should  be  admitted  to  probate.  Id. 
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18.  If  one  be  e(nnpo$  meniis,  he  can  make  any  will,  howBTer  onmpltoated; 

otherwise  none,  however  simple.  He  who  asserts,  of  a  testator,  the 
umatural  condition  of  non  eompoi  mentig,  mast  prove  it.  Legg  t. 
Mjfcr,  628. 
18.  The  will  propounded  was  executed  in  1809,  and  the  first  codicil  in  1872. 
The  testator,  oH  December  15,  1877,  was  stricken  with  apoplexy,  re- 
sult in  i^  in  paralysis.  Shortly  before  this,  he  had  arranged  to  add  a 
second  codicil  to  his  will,  and  gave  a  memorandum  to  a  draf tanown  for 
that  purpose.  The  alleged  execution  of  the  second  codicil,  which  was 
contested,  was  on  January  25, 1878.  The  death  occurred  October  14th, 
of  that  year.  When  llrst  taken,  testator  was  unconscious,  but  he  rap- 
idly improved  in  mind  and  body,  so  that  his  physician  ceased  to  attend 
him,  and,  though  he  never  regained  power  of  speech,  or  his  former 
mental  vigor,  he  became  able  to  and  did  read  the  Bible  much,  and 
the  paper  daily,  often  calling  attention  to  items  which  interested  him ; 
received  visits,  shook  the  hands  of  visitors,  understood  conversation, 
and  manifested  an  interest  in  his  pecuniary  affairs;  in  short,  was  able 
to  comprehend  the  extent  of  his  property,  the  number  of  his  children, 
and  their  relations  to  him,  and  had  sufficient  mind  to  nnderstand  the 
ordinary  business  transactions  of  life.  It  was  shown  that  he  to<dt  the 
codicil,  after  it  was  read  to  him,  and  read  it  himself,  pointing  to  certain 
words  which  at  first  he  was  unable  to  decipher,  after  which  the  aame 
was  duly  executed.  Held,  that  the  testator,  at  the  time  of  the  execu- 
tion of  the  contested  instrument,  was  possessed  of  that  moderate  de- 
gree of  capacity  necessary  to  enable  him  to  make  a  testamentary  diapo- 
flitk>n,  and  that  the  codicil  must  be  admitted  to  probate.    Id, 

See  Dblubion;  Idioot;  Insanity;  Lunact. 

TESTAMENTARY   GUARDIAN. 
See  GuASDiAH  and  Wabd,  10,  18. 

TESTAMENTARY  TRUSTEE. 

1.  When  a  corporate  dividend  reaches  the  hands  of  a  trustee  holding  stock, 

the  determination  of  the  rights  of  the  respective  beneficiaries  rests 
with  him,  unaffected  by  any  action  of  the  corporation  in  declaring  the 
dividend,  and  the  rights  of  the  beneficiaries  then  attach.  Cragg  v. 
Biggs,  82. 

2.  Testamentary  trustees,  charged  with  the  duty  of  investment,  have  the 

right  to  change  the  investment,  when  the  best  interests  of  the  benefici- 
aries seem  to  demand  it,  but  are  bound  to  exercise  good  faith  and  jus- 
tice toward  both  life  tenants  and  remainder-men.  Scoi)d  v.  BooieveU, 
121. 

3.  Tlie  testator,  by  his  will,  created  a  trust  for  his  daughter,  directing  the 

trustee  to  hold  the  share  of  the  estate  belonging  to  her,  to  pay  to  her, 
until  her  majority,  rents  and  income  sufficient  for  her  support  and  edu- 
cation; all  the  rents  and  income  thereafter,  until  she  reached  twenty- 
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four  yMn,  And  then  Ihe  prindpal  and  accumulations.  He  further  di- 
rected the  trustee  to  deduct  and  retain  "  out  of  such  rents,  profits,  iu- 
terest,  and  income,"  while  he  held  the  share,  "all  proper  and  reasona- 
ble expenses  and  charges,  in  and  for  the  care  and  keeplag  of  the  same, 
the  renting,  investing,  and  re-investing  thereof/'  all  taxes, etc.,  ''and 
the  proper  expenses  and  charges  of  collecting  and  appl^ring  such  in- 
come." The  trustee  dni^ed  that  the  words  quoted  were  a  provision 
for  compensation  in  lieu  of  commissions.  Held,  1.  That  the  words 
''expenses  and  charges,"  etc.,  referred  not  to  compensation  of  the  trus- 
tee, but  to  necessary  disbursements  in  administration,  and  imported  an 
intent  that  the  daughter  was  to  be  supported  out  of  the  net  income  of 
the  trust  fund.  2.  That  the  trustee  was  only  entitled  to  commissions 
under  the  statute.     Greer  v.  Ghreer,  314. 

4.  The  rule  for  computing  trustees' commissions,  in  such  a  case-^stated.  Id, 

5.  Although  Code  Civ.  Pro.,  §  2818,  makes  no  provision  for  the  mode  of  ap- 

pointing a  successor  to  a  deeeasad  testamentary  trustee,  the  proper 
oourae  is  indicated  by  section  2481,  subd.  11;  which  is  to  follow  the 
practice  of  the  late  court  of  chancery.     Tompkine  v.  Mosetnan,  402. 

6.  Accordingly,  on  an  application  for  a  citation  to  show  cause  why  such  }\n 

appointment  should  not  be  made,  Held,  that  a  bond  should  be  required 
of  the  appointee,  and,  it  being  discretionary  with  the  court  to  what 
persons  notice  should  be  given,  that  service  of  the  citation  should  be 
made  on  all  the  next  of  kin  of  the  testator,  residing  in  the  county.  Id. 

7.  An  executor  and  trustee  who,  although  having  qualified,  never  acts  or 

attenipts  to  act  as  such,  receives  none  of  the  funds,  and  is  not  cogni- 
zant of  or  consulted  in  respect  to  the  management  of  the  estate,  is  not 
liable  for  the  acts  of  a  co-trustee.     Cocks  v.  Barlow,  406. 

8.  A  testamentary  trustee  who  mingles  trust  funds  with  his  own,  and  uses 

them  in  his  business,  is  chargeable,  in  the  absence  of  proof  by  him  a.s 
tf>  the  profits  made,  with  compound  interest.    Spencer  v.  Fopham,  425. 

9.  The  provisions  of  LaiM  1850,  ch.  272,  and  Laws  1866,  ch.  115  (each 

expressly  lunending  2  /?.  ^.,  94,  §  60),  affected  only  cases  of  expre^ss 
trusts,  and  possibly  powers  in  trust,  authorized  by  statute,  and  had  no 
bearing  upon  the  question  of  commissions  where  the  offices  of  executors 
and  so-called  testamentary  trustees  are  inseparably  united  in  the  some 
persons;  and  where  such  is  the  case,  only  single  commissions  a.n  be 
allowed.    Meeker  v.  Orauford,  460. 

10.  An  executor,  clothed  with  a  power  in  trust,  who  has  already  had  or  is 
entitled  to  full  commissions  on  $10,000  or  over,  cannot  have  full  com- 
missions, but  can  be  allowed  only  one  per  cent,  on  annual  income 
received  and  paid  over;  except,  U  seems,  in  the  single  instance  where, 
on  an  accounting,  annual  rests  are  made  for  the  purpose  of  compelling 
him  to  pay  interest  upon  periodical  balances  which  he  should  have  in- 
vested.   Id. 

11.  When  an  executor,  who  is  directed  by  the  wiU  to  hold  a  fund  in  trust, 
renders  his  account  as  executor  and  retains  such  fimd,  he  can  have 
fall  oommlsaions  then,  and  will  be  entitled  to  only  one  per  cent  on  tiie 
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income  thereafter  received  and  paid  over,  where  he  has  already  had 
commjssions  on  $10,000  or  over.    Id. 

13.  It  Menu,  that  double  commissions  are  not  allowable  on  the  transfer  of 
an  estate  from  one  executor  or  trustee  to  another,  unless  such  other  is 
directed  by  the  will  to  take  and  hold  it  upon  a  separate  and  distinct 
trust;  and  the  mere  closing  up,  by  executors,  of  their  duties  as  such, 
and  retaining  the  fund  for  beneficiaries  under  the  will,  does  noi  affect 
such  transfer.     Id. 

18.  The  testator,  by  bis  will,  gave  his  realty  and  personalty,  amounting  to 
over  $1,400,000,  to  his  four  executors  in  trust,  to  pay  debts,  etc.,  and 
divide  the  residue  into  five  shares,  the  income  of  which  they  were  to 
receive  and  apply  to  the  use  of  his  ^ve  children,  respectivel3%  during 
life,  and,  after  the  death  of  any  child,  to  distribute  the  principal  of  his 
share  among  the  grandchildren.  The  will  also  gave  the  executors 
power  to  sell  real  estate,  but  provided  that  no  securities  should  be  sold. 
In  1877,  the  executors  accounted,  and  were,  by  the  decree,  allowed  half 
commissions,  amounting  to  over  $20,000,  for  receiving,  and  directed  to 
retain  and  keep  invested  the  balance  of  the  estate,  pursuant  to  the  will. 
They  thereafter  paid  over  income  quarterly,  deducting  therefrom  one 
per  cent,  for  each  of  three  executors.  On  the  death  of  one  child,  an 
accounting  was  had,  with  a  view  to  the  distribution  of  the  principal  of 
her  share;  the  executors  having  sold  securities  held  by  them,  for  that 
purpose.  They  claimed  half  commissions  also  as  trustees,  on  the  entire 
capital  which  came  into  their  hands  as  trustees,  and  half  commissions 
on  the  fifth  al)out  to  be  distributed.  Various  objections  were  filed  to 
the  account.  Held,  1.  That  the  functions  of  the  executors,  as  such  and 
as  trustees,  were  inseparable,  and  they  could  not  have  full  commissions 
in  both  capacities.  2.  That,  as  the  will  did  not  give  the  income  of  an3*^ 
specific  sum  to  any  cliild,  but  the  amounts  to  produce  the  income  were 
uncertain,  commissions  on  income  paid  over  were  deductible  there- 
from, and  not  a  charge  cm  the  estate  nt  large.  8.  That  the  executors, 
in  retaining  their  commissions  on  income,  did  not  violate  the  rule  for- 
bidding appropriation  of  funds  without  allowance  by  the  Surrogate — 
tboir  account  having  been  settled  on  a  previous  accounting;  but  thai 
they  bad  no  right  to  take  half  commissions  at  once,  on  first  receiving 
the  funds  of  the  estate.  4.  That,  in  view  of  the  amount  and  character 
of  the  estate,  the  employment  of  a  clerk  by  the  executors,  ut  $G0O 
annual  salary,  was  proper,  and  his  compensation  a  reasonable  disburse- 
ment. 5.  That,  notwithstanding  the  prohibition  to  sell  securities,  such 
a  sale  was  intended  and  justifiable,  being  necessary  to  a  distribution  of 
the  share  of  the  deceased  child.    Id. 

14.  The  act  of  1866  (ch.  115)  was  the  only  law  authorizing  Surrogates  to 
allow  commissions  to  testamentary  tnistees.  It  seems,  that,  by  its  re- 
peal in  1880,  the  subject  of  such  commissions  was  left  wholly  unpro- 
vided for,  except  (under  Code  Civ.  Pro.,  §§  2786,  2811)  in  a  case  where 
the  personal  estate  exceeds  $100,000.    Id. 

15.  The  testatrix,  who  died  in  1864,  by  her  will,  after  disposing  of  her  per- 
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sooal  estate,  deyised  ber  real  estate  to  her  executors,  in  trust  to  sell  the 
same,  pay  one-half  the  proceeds  in  manner  directed,  and  hold  the  other 
half  for  the  benefit  of  A.  and  B.,  two  grandchildren,  and  to  make  ad- 
Tances  therefi'om  as  necessary  and  expedient,  for  then*  education  and 
maintenance.  D.,  the  qualifying  executor,  sold  the  real  estate,  paid 
one-half  the  proceeds,  retained  the  other  half,  and  died  intestate  in 
1678,  never  having  filed  an  inventory  or  rendered  an  account,  or  paid 
any  sum  to  A.  or  B.  On  an  application  by  A.,  under  Code  Civ.  Pro., 
§2818,  for  the  appointment  of  a  successor  to  D.,  as  a  testamentary 
trustee — Held,  that  D.  was  not  a  testamentary  trustee  within  the  mean- 
ing of  Code  Civ.  Pro.,  §  2514,  subd.  6 — ^the  trust  not  being  *' separable 
from  his  functions  as  executor;"  that  the  trust  fund,  derived  from  the 
coQversioQ  of  the  real  estate,  constituted  legal  assets,  for  which  D.  was 
accountable  only  as  executor;  and  that  the  Surrogate's  court  had  no 
authority  to  appoint  a  trustee  as  his  successor,  but  that  an  administra- 
tor with  the  will  annexed  would  succeed  to  all  his  powers  and  duties, 
and  might  be  appointed  upon  a  proper  petition.    Matter  of  Clark,  4G6. 

16.  The  act  of  1866  (ch.  116),  amendatory  of  2  iS.  ^.,  H  §  06,  and  which 
expressly  authorized  the  Surrogate's  court  to  grant  commissions  to 
testamentary  trustees,  was  extinguished  by  L,  1880,  ch.  245;  but  this 
extinguishment  did  not  deprive  the  Siirrogate's  court  of  power  to  allow 
such  commissions — testamentary  trustees  being  within  the  equity  of 
the  statute,  2  J3.  ^.,  98,  g  58,  relating  to  the  compensation  of  executors 
and  administrators,  and  the  right  to  grant  commissions  being  an  inci- 
dent to  the  jurisdiction  over  the  accounting.    Matter  of  Rooeevelt,  601. 

17.  It  was  the  evident  purpose  of  chapter  18  of  the  Code  of  Civil  Procedure 
to  give  to  the  Surrogate  precisely  the  same  authority  in  reference  to 
testamentary  trustees  as  that  with  which  he  is  invested  as  regards  ex- 
ecutors and  administrators.  Authority  to  allow  commissions  to  such 
trustees  is  implied  in  title  6  of  that  chapter.    Id, 

18.  The  fact  of  one's  reception  of  commissions  as  executor  is  not,  ipeo  facto, 
a  bar  to  his  claim  for  commissions,  as  trustee,  upon  the  same  fund. 
Id, 

19.  Where  a  separation  of  the  two  functions  of  executor  and  trustee  is 
clearly  intended  by  a  testator,  and  has  been  actually  effected,  double 
commissions  may  be  allowed  to  one  person  acting  in  both  capacities. 
Id, 

20.  The  question  whether  trust  duties  enjoined  by  a  will  are  a  mere  enlarge- 
ment of  executorial  functions,  or  involve  the  existence  of  a  trustee  as 
such,  may  be  tested  by  a  consideration  of  the  effect  of  the  resignation 
or  removal  of  the  executor.    Id, 

21.  The  uniform  construction  of  statutes  of  this  State,  awarding  commis- 
,  sions  for  "  receiving  and  paying  out "  moneys,  is  that  one-half  is  deemed 

to  be  given  for  the  reception,  and  one-half  for  the  disbursement  there- 
of.   Id, 

22.  The  testator,  who  died  hi  April,  1875,  by  his  will  nominated  A.,  B.  and 
C,  as  "executors  thereof  and  trustees  under  the  same;"  of  whom  A. 
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and  B.  qualified,  O.  omitted  to  qualify,  and  B.  died  ia  February,  1878. 
Hy  the  fifth  clauoe,  testator  gave  to  his  executors  the  residue  of  hisper- 
sonaity,  in  trust  to  divide  equally,  and  set  apart  for  investment  in  the 
munes  of  the  executors  and  trustees,  shares  for  his  surviving  children, 
respectively,  to  receive  the  income  of  each  sliare,  and  apply  the  same 
to  the  use  of  the  several  children,  for  life,  and,  upon  the  death  of  each, 
to  transfer  the  share  to  his  or  her  issue;  and  in  case  any  child  diould 
die  before  testator,  leaving  issue,  to  hold  such  child's  share,  as  trustees, 
in  trust,  to  receive  the  income,  and  apply  it  to  the  use  of  such  issue  dur- 
ing minority.  By  the  sixth  clause,  testator  gave  the  residue  of  his 
realty  to  his  executors,  'as  tnistees  in  trust, *'  to  receive  the  rents,  eta, 
and  apply  them  substantially  in  the  same  manner  as  before  provided 
conceroing  the  income  of  the  personalty.  Three  adult  children  sur- 
vived testator.  In  December,  1876,  the  executors  accounted,  as  mieh, 
for  the  personalty  which  liad  come  into  their  hands,  and  also  as  tnmlees 
for  the  renU  of  the  really.  Ui>on  the  settlement  of  that  account,  they 
were  awarded  full  commissions,  both  upon  the  capital  of  the  personalty 
then  ready  to  be  set  apart  for  tlie  three  trusts,  and  upon  the  entire  in- 
come of  the  personalty.  Ax  trtuttees,  they  were  allowed,  also,  commis- 
sions upon  the  income  of  the  trusts  of  realty.  The  decree  direeted  the 
accounting  parties  to  divide^  the  estate  in  their  hands,  amounting  to 
over  $1,200,000,  with  ihc  exception  of  one  item,  into  three  parts,  and 
invest  the  same  "  in  the  names  of  tlie  said  executors  as  t^nsleeB,"  for 
the  children,  respectively.  The  executors  divested  themselves,  as  mch. 
of  the  securities,  making  formal  assignments  thereof  to  themselves,  as 
trustees  for  the  three  tnists,  and  kept  the  accounts  relating  to  the 
same  separate  from  each  other,  and  from  those  relating  to  the  balance 
of  the  estate.  After  B.'s  death,  A.  accounted  iu  March,  1878;  and  in 
March,  1881,  as  irudee;  and  in  November,  1881,  he  accounted  or  ex- 
eeuior,  for  assets  retained  in  that  capacity.  Upon  the  settlement  of  Uie 
third  annual  account,  iipplication  was  made  for  an  allowance  to  A., 
and  to  the  representatives  of  B.,  of  commissions  npon  the  corpttti  of  tiu- 
real  estate,  and,  a^  trustees,  upon  the  capital  of  the  personal  trusts. 
Heidf  1.  That  the  court  had  jurisdiction  to  allow  the  commtssioDK  i»f 
the  testamentary  trustees,  notwithstandiug  the  repeal,  in  1880,  (if  Luwm 
1866,  ch.  115.  2.  That  A.  and  B.  were  '*  testamentary  trustees,"  within 
the  definition  of  Code  (Mv.  Pro.,  §  2514,  the  trusts  executed  by  them 
being  separable  from  their  functions  as  executors.  3.  That  a  pmper 
case  was  presented  for  au  allowance  of  trusteea'  commissions,  a  »epn- 
ralion  of  the  functions  of  executor  and  trustee  having  manifestly  been 
intended  by  the  testator,  as  well  as  effected  pursuant  to  a  decree  of  tlir 
courL  4.  That  each  of  the  trustees  was  entitled,  as  such,  to  ooc-half 
eommissions  (viz. :  for  receiving),  upon  the  entire  capital  of  the  per- 
sonal, and  also  of  the  real  trusts.    ItL 

See  ExBCUTORs  and  ADMnasTKATQRs;  Will. 
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T0MB8T0NR 

SeeMoRTUABT  Monumbnt. 

TIUAL. 
See  AccouNTiNa,  1,  2. 

TRUSTEE. 
See  0lB8!rui  que  Truvt;  TsarAMBnTABT  TBUBfnn. 

UNDUE  INFLUENCE. 

» 

1.  Considerations  addressed  to  the  intelligence  and  good  feeling  of  a  testa- 

tor, which  leave  him  still  to  his  independent  choice,  or  which  influence 
his  better  judgment,  cannot  be  regarded  as  undue,  to  the  extent  of  af- 
fecting the  vtiUdity  of  the  testamentary  act.     Tucker  v.  Field,  139. 

2.  The  testatrix  died  in  1878,  at  the  age  of  eigbty-four,  in  Paris,  where  she 

had  chiefly  dwelt  since  1869,  leaving  a  will  executed  in  1877,  at  the 
American  Legation  there,  in  conformity  to  the  laws  of  this  State, 
whereby  she  gave  the  bulk  of  her  estate,  consisting  of  personal  prop- 
erty, to  two  daughters,  her  only  children.  The  evidence,  with  respect 
to  her  statements  and  other  acts,  during  her  life-time,  a8  indicating  an 
intent  to  retain  or  change  her  domicil,  was  conflicting.  She  hud  ex- 
ecuted a  previous  will  in  this  State,  dividing  her  property  equally  be- 
tween her  daughters;  but  the  one  propounded  gave  much  more  to  one 
of  them,  who  had  become  a  widow,  and  was  without  means  of  support, 
while  the  other  was  in  comfortable  circumstances — the  effect  being  to 
about  equalize  their  incomes.  It  appeared  that  the  testatrix  had  lat- 
terly been  under  the  care  and  influence  of  the  widowed  daughter,  who 
had  solicited  the  alteration  in  tlie  disposition  of  the  estate,  and  had  rep- 
resented to  her  the  change  in  condition  which  justified  such  an  altera- 
tion, but  it  did  not  appear  that  any  untrue  representations  hud  been 
made.  Testatrix  was  pcsscbscd  of  remarkable  mental  vigor  and  u 
strong  will.  Held — 1.  That  the  testatrix  was  domiciled  in  this  State 
at  the  time  of  her  death,  she  never  having  been  authorized  by  the  em- 
peror, under  the  French  Code,  to  establish  a  domicil  in  France.  2. 
That  the  influence  shown  was  not  undue,  and  that  the  instrument  pro- 
pounded, having  been  executed  conformably  to  the  laws  of  this  State, 
should  be  admitted  to  probate.     Id. 

3.  The  influence  or  importunity  which  is  sufficient  to  avoid  a  will  must  be 

such  as  amounts  to  moral  coercion,  restrains  independent  action,  de- 
stroys free  agency,  and  makes  the  will  the  act  of  another  than  the 
alleged  testator;  it  must  have  been  exercised  with  regard  to  the  very 
act,  and  the  exercise  will  not  be  inferred  from  opportunity  or  interest. 
MerriU  v.  RoUton,  220. 

4.  The  earnest  presentation  to  a  testator,  by  a  spiritual  adviser,  of  proper 

arguments,  and  the  enforcement  of  motives,  whereby  the  intellect  is 

Vol.  V.-46 


706  INDEX. 

persuaded  and  the  conacienoe  quickened,  are  legitimate  influences,  and 
the  results  praiseworthy,  where  they  do  not  violate  natural  obligations. 
Id, 

5.  The  testator  and  his  wife,  after  the  former  hod  made  a  will,  giving  all 

his  property  to  the  latter,  for  life,  remainder  to  his  next  of  kin,  adopted 
a  little  girl  of  tender  years,  and  brought  her  up  as  their  daughter.  By 
a  codicil  to  his  will,  testator  substituted  the  adopted  child  as  legatee, 
etc.,  in  place  of  his  collateral  i-elatives,  and  died,  leaving  no  widow  or 
descendants.  Probate  of  the  codicil  was  contested,  on  the  ground  of 
undue  influence  exercised  by  testator^s  wife;  the  evidence  in  support  of 
which  wtjfe  statements  made  by  her  during  her  life-time,  and,  in  partic- 
ular, various  significant  remarks  addressed  by  her  to  testator,  to  com- 
pel him  to  sign  a  paper,  to  which  he  at  first  demurred,  but  at  length 
suddenly  consented,  announcing  himself  ready  to  do  "anything  for 
peace*  sake."  The  evidence,  however,  did  not  render  it  certain  that 
the  paper  in  question  was  the  codicil;  nor  did  the  latter  alter  the  will 
for  the  wife's  benefit.  Edd,  that  a  failure  to  provide  for  the  daughter 
.would  more  readily  have  given  rise  to  a  suspicion  of  undue  influence, 
than  the  execution  of  the  disputed  codicil;  and  that,  upon  the  evidence, 
the  latter  must  be  admitted.    87uelds  v.  Ingram,  346. 

6.  It  966ms,  that,  where  one  sustaining  a  fiducial  relation  to  another  is  con- 

cerned in  framing  the  latter's  will  to  his  own  advantage,  the  instru- 
ment ought  to  be  closely  scrutinized,  and  that  there  is  a  presumption 
against  its  validity,  strong  or  weak,  according  to  the  circumstances. 
Briat6d  v.  TFed(»,  529. 

7.  It  is  not  iufiuencc  by  a  beneficiary,  but  undue  influence,  amounting  to 

moral  coercion,  that  will  vitiate  the  act  of  a  testator.  JESwen  v.  Berrine, 
640. 

8.  The  burden  of  proving  undue  influence  on  the  part  of  beneficiaries  in  a 

will  rests  upon  contestant,  where  it  appears  that  testator  was  of  sound 
mind  at  the  time  of  its  execution.    Id. 

9.  Evidence  of  expressions  of  testamentary  purpose,  by  a  testator,  are  of 

great  weight  in  enabling  the  court  to  determine  whether  a  will  is  the 
result  of  undue  influence.    Id. 

10.  The  decedent,  who  died  in  May,  1880,  aged  eighty-flve  years,  leaving 
him  surviving  a  sister  and  nephews  and  nieces,  by  his  will  gave  all  his 
property  to  Mr.  and  Mrs.  P.,  persons  not  related  to  him.  with  whom  lie 
had  boarded  for  years.  The  will  was  executed  with  due  formalities, 
the  testator  being  of  sound  mind,  though  in  feeble  health  at  the  time. 
There  was  no  direct  evidence  of  undue  influence,  although  it  was 
shown  that  the  beneficiaries  had  abundant  motive  and  opportunity  to 
exert  such  influence,  and  their  conduct  impressed  the  court  that  they 
would  not  have  deemed  it  wrong  to  influence  testator  to  give  them  his 
property.  The  character  and  conduct,  on  the  stand,  of  some  of  propo- 
nent's witnesses,  also  aroused  suspicion  that  the  whole  truth  had  not 
been  proved.  But  testator  gave  instructions  for  the  will  to  tlic  scriv- 
ener, they  being  alone  at  the  time,  and  each  of  the  subscribing  xvit- 
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one  of  whom  was  a  physiciaii,  testified  positively  to  tbe  facts  of 
execntion,  and  that  testator  was  of  sound  mind  and  not  under  restrmnt. 
It  also  appeared  that>  during  three  years  preceding  his  death,  testator 
had  repeatedly  announced  his  intention  to  make  the  disposition  of  his 
property  effected  by  the  will.  Hdd,  that  it  was  not  the  province  of  the 
court  to  dispose  of  decedent's  property  in  accordance  with  its  notions 
of  justice,  nor  could  it  deal  with  suspicions  of  undue  influence  not 
shown  to  have  been  exercised ;  that  the  proponents  had  made  out 
a  strong  affirmative  case,  which  contestants  had  not  overthrown;  and 
that  the  petition  for  probate  should  be  granted.    Id. 

See  Dblvbion,  2;  Will. 

VARIANCE. 

A  variance  between  the  relief  prayed  for  in  a  petition,  and  that  specified  la 
the  citation  issued  thereupon,  is  curable  by  amendment.  Bpen/oer  ¥. 
Pojp^m,  406. 

VESTING. 

See  Lbgact,  10;  StJSPKNSiON  op  OwNBBaBiP. 

VOUCHERS. 

See  AocouNTiNa,  4. 

WARD. 
See  GuABDiAN  ad  Litem;  Guardian  akd  Wabo. 

WILL. 

1.  The  policy  of  the  statute  (2 12.  &,  60,  §  21),  limiting  the  age  under  which 

a  person  cannot  be  a  testator— explained.    Towti^end  v.  Bogari,  98. 

2.  The  testator,  by  his  will,  gave  all  his  personal,  and  part  of  his  real  prop- 

erty to  his  wife,  and  directed  the  executor,  as  soon  as  practicable,  and 
in  his  reasonable  Judgment  proper,  after  the  death,  but  within  a  year, 
at  most,  to  seU  the  residue  of  the  real  property,  and  dispose  of  the  pro- 
ceeds of  sale  among  legatees  named.  The  executor  collected  rents, 
and  sold  the  real  property,  but  not  until  after  the  year,  and,  on  his 
accounting,  claimed  that  he  was  not  bound  to  include  the  rents  so  col- 
lected, being  answerable  therefor  to  the  heirs,  and  not  to  the  legatees. 
Hdd,  1.  That  the  power  of  sale,  given  to  the  executor,  was  an  impera- 
tive power  in  trust,  which,  notwithstanding  the  discretion  given,  ef- 
fected an  equitable  conversion  of  the  real  into  personal  property,  from 
the  testator's  death.  2.  That  the  rents,  as  well  as  the  proceeds  of  sale, 
became  assets  in  his  hands,  and  be  was  accountable  therefor,  in  hie 
capacity  as  executor,  to  tbe  legatees,  in  the  Surrogate's  court.  In- 
grem  v.  Hockey,  857. 
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3.  Upon  an  application  for  the  probate  of  a  will,  as  lost  or  destroyed — it 

appearing  to  have  been  in  existence  at  the  time  of  decedent's  death — ^thc 
loss  or  destruction  is  a  fact  nuitcrial  to  be  proved.  McNaUy\.  Drown,  372. 

4.  Upon  an  application  for  the  probate  of  a  lost  or  destroyed  will,  it  is  not 

necessary— under  Code  Civ.  Pro..  g§  1865,  2621,  requiring  its  provis- 
ions to  be  **  clearly  and  distinctly  proved  by  at  least  two  credible  wit- 
nesses " — that  the  witnesses  should  remember  the  exact  language;  but 
they  must  be  able  to  testify  at  least  to  the  substance  of  the  whole  wiil. 
90  that  it  can  be  incorporated  in  the  decree,  if  probate  is  granted,     hi. 

5.  Accordingly,  where  probate  was  asked  of  a  will  iu  existence  at  the  tinx* 

of  decedent's  death,  and  last  seen  in  the  possession  of  the  principal  beu 
eticiary,  the  petitioner,  but  there  was  no  evidence  that  it  had  been  lost  or 
destroyed;  and  the  testimony  of  the  petitioner,  the  draughtsman,  the  sub- 
scribing witnesses,  and  another,  as  to  its  provisions,  was  such  as  only 
to  enable  the  court  to  surmise  the  natiu'e  thereof,  and  no  two  witnesses 
proved  all  the  provisions— i£^,  that  there  was  not  a  compliance  with 
the  statute,  and  that  probate  must  be  refused.    Id, 

6.  The  requirement,  in  Code  Civ.  Pro.,  §  1865,  that  the  provisions  of  a  lost 

or  destroyed  will  must  be  "clearly  and  distinctly  proved  by  at  least 
two  credible  witnesses,"  should  receive  a  liberal  construcdon;  and  its 
spirit  is  complied  with  by  holding  that  it  applies  only  to  those  provis- 
ions which  affect  the  disposition  of  property,  and  are  of  the  substance 
of  tJie  will.     Early  v.  Early,  376. 

7.  The  destruction  of  a  will  in  the  life-time  of  a  testator, without  his  knowl- 

edge or  consent,  indisregiu'd  of  his  intention,  and  to  the  injury  of  a  bene- 
ficiary, though  with  no  design  to  gain  advantage,  or  injure  or  deceive 
any  one,  is  fraudulent  within  the  meaning  of  the  same  section.     Id. 

8.  Upon  an  api)lication  to  prove  a  will  alleged  to  have  been  fraudulently 

destroyed  in  testator's  life-time,  the  subscribing  witnesses  agreed  that 
the  will  was  read  aloud  to  and  signed  by  the  testator,  in  their  presence, 
and  that  tliey  signed  in  his  presence,  but  they  differed  as  to  whether 
the  declaration  of  the  nature  of  the  instrument,  and  the  request  to  sign, 
were  made  by  the  testator,  one  witness  swearing  positively  that  they 
were  so  made,  and  the  other  stating  that  they  were  made  in  testator's 
presence,  by  31..  who  drew  the  will  and  supervised  the  execution. 
Though  testator  was  ill  and  feeble,  it  did  not  appear  that  he  was  in 
such  a  condition  as  to  be  unable  to  make  or  dissent  from  such  a  request 
and  declaration;  the  execution  was  not  immediately  before  his  death; 
and  both  subscribing  witnesses  testified  that  he  was  of  sound  mind. 
Two  witnesses  agreed  that  all  the  property  was  devised  and  bequeathed 
to  testator's  widow,  but  differed  as  to  whether  au  executor  was  ap- 
pointed. After  the  will  was  executed,  the  draftsman  took  it  with  him 
to  keep  for  testator,  put  it  among  his  papers,  and  died.  His  son  found 
it  among  his  father's  papers  and  destroyed  it,  diu'ing  testator's  life-time, 
as  a  paper  of  no  importance.  Hdd,  1.  That  the  due  and  proper  execu- 
tion was  shown.  2.  That  the  provisions  were  sufficiently  proved,  not- 
witlistanding  the  doubt  as  to  the  appointment  of  tm  executor,  which 
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was  not  aD  indispensable  part  of  the  will.  8.  Tliat  the  destruction  was 
fraudulent,  as  against  the  ben^Hciary,  within  the  meahing  of  the  statute. 
4.  That  the  petition  for  probate  should  be  granted.    Id. 

9.  The  testator,  in  his  will,  desired  his  executor,  and  the  wife  of  the  latter 

to  ''fix  some  valuation"  of  the  furniture,  books  and  other  articles  in 
his  house,  of  which  he  might  be  possessed  at  his  decease,  and  distri- 
bute thera  amoDg  his  ''relatives  mentioned "  in  his  will,  " as  they  ma}^ 
deem  discreet  and  proper."  There  werclegatees  who  wer6  related  by 
marriage.  HM,  1.  That  testator  intendeil  the  articles  to  be  divided 
into  shares  of  equal  value,  and  that  the  discretion  conferred  related 
only  to  the  allotment  of  the  various  equal  shares  among  the  beneficia- 
ries, which  must  be  made  per  capita  and  not  per  stirpes.  2.  That,  in 
the  absence  of  an  express  provision  to  the  contrary,  the  relatives  in- 
tended were  relatives  by  blood,  and  not  by  affinity.  Blossom  v.  Sid- 
way,  389. 

10.  The  testator  died  in  1868,  leaving  an  estate  of  $125,000,  a  widow,  and 
five  children,  as  follows:  two  married  daughters,  A.  the  husband  of  F., 
and  B.  the  husband  of  G. ;  one  unmarried  daughter,  C. ;  and  two  sons, 
D.  and  E.  (the  latter  not  sui  juris).  By  his  will,  he  appointed  his 
widow,  all  his  children,  and  his  sons-in-law,  executors,  directing  them, 
within  three  months  after  his  death,  to  invest,  on  bond  and  mortgage, 
in  Westchester  county,  fimds  sufllcient  to  yield  an  annuity  of  $1,000, 
to  be  paid  to  his  widow  during  life  or  widowhood,  and  dividing  the 
rest  of  his  property  among  his  children,  E.'s  share  being  in  trust  for 
life,  with  remainder  to  his  issue.  The  widow  qualified  as  an  execu- 
trix, but  D.  and  F.,  a  son  and  son-in-law,  partnera  in  business,  assumed 
the  exclusive  management  of  the  estate,  and  were  the  only  active  execu- 
tors. On  May  1,  1870,  over  $100,000  having  been  divided  among 
themselves  by  the  children,  and  no  investment  having  been  made  for 
the  widow,  $10,000  was  lent,  at  the  instance  of  D.,  on  mortgage  upon 
lands  in  Wisconsin,  at  ten  per  cent,  interest,  to  provide  for  her  annuity. 
This  investment  proved  disastrous,  and  the  widow  protested  against 
it,  on  learning  that  it  had  been  made.  The  other  executors  acquiesced. 
D.  and  F.  failed  in  1876,  after  which  the  widow  received  no  consider- 
able portion  of  her  income.  About  the  same  time,  all  the  executors, 
except  the  widow,  gave  her  their  personal  bond  conditioned  to  pay  her 
the  annuity,  which  was  not  complied  with,  whereupon  B.,  G.  and  C. ' 

.  paid  her  $1,800,  and  obtained  a  release  from  all  claims.  On  an  appli- 
cation by  the  widow  for  a  decree  that  the  co-executors  pay  her  the  ar- 
rears of  income,  and  make  the  required  investment,  and  be  removed 
from  office,  etc., — neM,  1.  That  the  investment  in  Wisconsin  was  a 
glaring  breach  of  trust;  for  which,  however,  the  widow  was  not  respon- 
sible, not  having  been  consulted,  nor  having  acquiesced  either  as  co- 
trustee or  as  cestui  que  trust.  2.  That  by  her  release  she  had  discharged 
B.,  G.  and  C.  from  liability.  8.  That  the  decree  must  be  against  A., 
F.  and  D.,  directing  payment  of  the  arrears  of  annuity  and  interest, 
and  they  they  invest,  as  directed  by  the  will,  a  fund  necessary  to  pro- 
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duoe  the  annnity,  having  regard,  in  fixing  the  am0iiiil»  to  the  effect  at 
the  payment  of  the  $1,800.  4  That  the  prayer  for  removal  wbb  inoon- 
dstent  with  the  other  relief  asked,  and  must  be  denied.  OMfov.  Batt- 
lotD,  406. 

11.  The  appointment  of  an  executor  is  not  an  essential  of  a  will.  Brad^  ▼. 
McCfroiton,  431. 

12.  Wher^  a  will  directs  executors  to  sell  and  convey  testator's  real  and 
personal  property  as  soon  after  his  death  as  they  shall  deem  beet^  and 
dispose  of  the  proceeds,  the  Surrogate's  court  has  no  power  to  order  a 
sale  of  the  realty  in  compliance  with  such  direction,  hut,  as  to  the  per> 
sonalty,  it  is  the  executor's  duty  to  deem  it  bett  to  sell  as  soon  as  can 
conveniently  be  done;  and  where  a  loss  occurs  in  consequence  of  their 
n^lect  so  to  do,  they  are  chargeable  with  the  amount  OampdeU 
T.  Purdy,  484. 

13.  The  testator,  by  his  will,  executed  in  1871,  shortly  before  his  death, 
gave,  substantially,  all  his  property  to  his  executors  in  trusty  to 
receive  the  rents  and  profits,  and  to  sell  and  convey  the  same  at  such 
time  as  they  should  deem  advisable,  directing  that  from  such  rents, 
etc.,  or  from  the  proceeds  of  such  sale,  they  should  reserve,  and  pay  to 
certain  relatives,  *'  a  sum  of  money  equivalent  to  the  net  annual  rental 
for  four  years  (after  deducting  taxes  and  expenses) "  of  a  house  and  lot 
specified.  He  appointed  residuary  legatees.  HM,  1.  That,  by  the 
words  quoted,  the  testator  meant  the  rental,  after  deducting  all  expendi- 
tures in  and  about  the  property  in  question,  including  taxes,  repairs, 
insurance,  interest  on  mortgages,  and  other  direct  charges,  for  the  four 
years  succeeding  his  death.  2.  That  the  relatives  in  question  were 
entitled  to  interest  on  their  legacies  from  the  end  of  the  said  four 
years.    8t.  F.  Xamer  CoUege  v.  Doherty,  S26. 

iSee  Annuitt;  Delusion  ;  Execution  op  Will  ;  Interpbbtatioh  of 

Will;  Legacy;  Pbobatb  of  Will;  Publication  of  Will; 

Testambntabt  CAPAcrrv;  Undue  Influence. 

WITNESS. 

1.  The  testimony  of  a  witness,  to  the  actual  signature  of  another  in  his 

presence,  is  not  necessarily  sufficient  to  overcome  all  evidence  tending 
to  a  contraiy  conclusion,  based  upon  the  opinion  of  witnesses,  familiar 
with  the  handwriting  in  question,  as  to  its  genuineness.  Sarwrnt  v. 
Hesdra,  47. 

2.  The  testimony  of  experts,  who  are  selected  by  the  party  in  whoee  behalf 

their  testimony  is  given,  and  whose  testimony  in  his  favor  is  assured 
beforehand,  falls  short  of  that  impartiality  which  characterizes  ordi- 
nary witnesses,  and  requires  to  be  scrutinized  with  care.    Id. 

3.  It  is  improper  to  assume  the  criminality  of  a  witness  fo.  the  purpoee  of 

meeting  coincident  evidences  of  corruption,  or  of  explaining  apparent 
dissimilarity  or  contradiction.  The  rule  is  to  assume  the  honesty  of 
the  witness,  until  cither  his  testimony  is  shown  to  be  so  inconsistent  as 
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to  impair  his  Teradty,  or  his  general  character  for  tnith  and  honesty  is 
successfully  attacked.    Id, 

4.  Medical  experts  on  insanity — reviewed.    DiMe  ▼•  Van  VUdc,  384. 

5.  The  testimony  of  a  witness,  who  assumes  to  recollect  the  exact  day  of 

a  oonversation  had  eighteen  years  previously,  without  giving  any  rea- 
son for  her  accurate  memory,  is  to  be  received  with  caution.  3hield» 
V.  Ingram,  846. 

6.  Courts  are  not  hound,  as  of  course,  to  gitmt  to  a  witness  the  claim  of 

privilege  from  giving  incriminating  testimony,  simply  because  he 
swears  that  the  necessity  for  its  exercisehas  arisen,  but  themselves  have 
an  authority  and  discretion  in  the  premises;  and  they  should  not  con- 
cede the  claim  where  the  nature  of  the  question  does  not,  under  the 
particular  circumstances  apparent  at  the  time,  immediately  suggest 
the  reasonableness  of  the  claim  and  the  injustice  of  denying  it.  Yaungt 
T.  TcungZy  505. 

7.  li  teema,  that  a  witness,  who  has  disclosed,  without  objection,  part  of  a 

transaction,  wherein,  under  circumstances  tending  to  criminate  him, 
he  has  been  engaged,  is  bound,  if  thereafter  questioned,  to  testify  fully 
concerning  that  transaction;  )that,  by  voluntarily  answering  in  part,  as 
to  that  very  transaction,  he  waives  the  privilege  of  refusing  to  answer, 
which  he  might  have  enjoyed  at  the  outset,  if  he  had  chosen  to  solicit 
it.    Id. 

8.  Lettei-s  of  administration  upon  the  estate  of  T.  having  been  granted  Octo- 

ber 12,  1877,  on  an  allegation  of  his  death,  to  one  who  applied  therefor 
as  his  widow,  proceedings  were  instituted  February  27,  1878,  by  his 
brother,  to  revoke  those  letters,  on  the  ground  that  T.  was  then  alive. 
A  witness  was  produced  who  swore,  on  his  direct  examination,  that  he 
was  T.,  and,  on  his  cross-examination  testified,  without  reluctance,  as 
to  the  events  of  his  life  prior  to  1875,  in  which  year,  according  to  his 
statement,  he  left  Boston,  not  visiting  that  city  again  until  1880.  Upon 
being  asked  whither  he  went  on  leaving  Boston,  he  declined  to  answer 
on  the  ground  that  his  reply  would  tend  to  charge  him  with  a  crime. 
He  refused  to  name  any  person  with  whom  he  had  lived  or  associated 
during  that  period,  or  to  state  any  business  or  occupation  in  which  he 
had  been  engaged.  He  testified  that  he  had  been  neither  in  prison  nor 
under  arrest,  but  when  asked  if  he  had  been  charged  with  crime,  he 
again  invoked  his  privilege  and  declared  that  he  would  answer  no  more 
questions  in  that  regard.  Held,  1.  That  since,  at  the  time  when  the  wit- 
ness refused  to  answer  the  questions  put  to  him  on  cross-examination, 
he  had  not  disclosed  any  transaction,  whatever,  occurring  within  the 
five  years  as  to  which  he  subsequently  declined  to  testify,  he  did  not 
waive  his  privilege  within  the  rule  secondly  above  stated;  but  2.  That 
since,  at  the  time  of  the  refusal,  no  subject  had  been  broached  which 
even  faintly  suggested  the  possibility  of  witness's  connection  with  the 
commission  of  a  crime,  his  bare  statement  that  his  answer  might  tend 
to  criminate  him  was  an  insufficient  basis  of  his  claim  of  privilege, 
and  that  he  must  be  recalled  for  further  examination.    Id. 
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9.  In  respect  to  this  claim  of  privilege,  there  are  tvo  extremes  wliich  ought 
equally  to  be  avoided:  First,  that  of  requiring,  from  a  witness  who  lia^ 
houestly  claimed  the  privilege,  any  explanation  whatever  of  his  reason 
for  refusing  to  answer,  if  the  court  can  see  bow  such  answer  may 
fairly  and  reasonably  tend  to  criminate  him;  and  Second,  that  of  per- 
niittiug  a  witness  to  interpose  tlio  shield  of  apprehended  peril  as  a  pro- 
tection against  every  question  which  he  is  disinclined  to  answer, 
.although  there  be  nothing  in  the  circumstances  of  the  case  which  in 
the  least  suggests  the  danger.    Id. 

See  Will,  4,  6. 
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